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WESTERN  DISTRICT— PITTSBURGH  1860.  ^^^9 


Stephens's  Executors'  Appeal. 

Lien  of  Vendor  for  Purchase-Money. — Award  under  Amicable  Arhiira' 
turn  Act. — Set.  fa.  on  immature  Judgment. — Notice  of  Lien,  actual 
and  constructive. — Levy  and  Extent  of  Land  under  an  expired  Lien. 

1.  A  vendor  of  land  has  a  lien  for  the  purchase-money  by  virtue  of  his 
title,  only  up  to  the  time  of  conveyance :  affcerwards,  he  has  no  lien  except 
it  be  created  by  jud^ent  or  mortgage. 

2.  Under  the  Amicable  Arbitration  Law  of  1836,  an  award  has  no  greater 
effect  than  the  verdict  of  a  jury,  until  judgment  absolute  be  entered  upon  it. 

3.  Unless  judgment  absolute  be  entered  on  the  lien  docket,  it  cannot  be 
continued  by  scire  faciaa  as  against  subsequent  judgment-creditors  without 
actual  notice. 

4.  Though  the  lien  docket  is  the  usual  notice  of  existing  liens  of  judgments 
and  awards,  and  the  only  docket  to  be  examined,  yet  actual  notice  of  a  lien, 
independently  of  it,  may  be  effective. 

5.  After  the  lien  of  a  judgment  is  gone,  a  seizure,  and  extent  of  land  on 
an  execution  upon  it,  will  not  continue  the  lien,  though  made  while  it  existed 
between  the  parties  to  it. 

This  was  an  appeal  by  the  executors  of  the  last  will  and  testa- 
ment of  James  Stephens,  deceased,  from  the  decree  of  the  Com- 
mon Pleas  of  Ghreene  county  confirming  the  report  of  the  auditor 
appointed  to  distribute  the  proceeds  of  the  real  estate  of  John 
B.  Gordon. 

James  Stephens,  by  articles  of  agreement  dated  the  10th  of 
February  1840,  sold  a  tract  of  land  to  Isaac  Shull.  After- 
wards, and  before  the  money  was  all  paid,  Stephens  died.     His 
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[Stephens's  Exeoators'  Appeal.] 

executors,  in  order  to  enforce  the  payment  of  the  balance  of  the 
purchase-money,  proved  the  contract,  obtained  leave  to  make  a 
deed,  made  their  deed  and  tendered  it  to  ShuU,  and  demanded 
the  balance  of  the  purchase-money,  ShuU  did  not  pay  it.  Ac- 
cordingly the  executors  of  Stephens  brought  an  action  of  cove- 
nant, rfo.  16,  February  Term  1859,  against  Shull,  to  enforce 
payment.  The  deed  tendered  was  filed  with  the  case.  The 
executors  and  defendant  then  entered  into  an  amicable  arbi- 
tration to  settle  and  determine  the  cause.  The  arbitrators  to 
whom  the  cause  was  referred,  on  the  18th  of  February  1854, 
awarded  in  favour  of  the  plaintiffs  9971. 

On  the  same  day  the  award  was  entered  on  the  appearance 
and  judgment  docket.  The  plaintiff  then  gave  notice  that  judg- 
ment absolute  would  be  entered  after  four  days,  unless  exceptions 
were  filed  in  the  mean  time,  as  required  by  rules  of  court  in  such 
cases.  No  exceptions  were  filed,  and  accordingly  judgment  ab- 
solute was  entered  on  the  award  on  the  28th  of  February  1854. 
The  judgment  docket  exhibited  no  other  date  than  that  of  Feb- 
ruary 18th  1854,  nor  was  there  anything  upon  the  judgment  or 
lien  docket  to  show  when  the  judgment  upon  the  awara  became 
absolute,  or  that  a  set.  fa.  to  revive,  or  a  fi.  fa.  was  ever  issued 
thereon. 

A  fieri  facias  issued  on  this  judgment  to  No.  51,  June  Term 
1854,  and  the  property  levied  on,  and  extended  at  an  annual 
valuation  of  (193.75.  The  plaintiff  then  gave  notice  that  the 
defendant  might  retain  it  at  the  valuation.  This  was  accepted. 
He  retained  tne  possession,  and  paid  the  semi-annual  instalments, 
or  nearly  so,  up  to  the  sale.  At  the  time  of  the  sale  the  balance 
on  this  judgment  was  (650.  On  the  7th  of  January  1857,  E. 
Ghalfant  entered  a  jud^ent  against  Isaac  Shull.  On  the  21st 
of  February  1857,  J.  C.  Flenniken,  Esq.,  also  entered  a  judgment 
against  him.  On  the  7th  of  March  1857,  Isaac  Shull  and  wife, 
by  deed,  conveyed  the  property  to  John  B.  Gordon.  On  the  28th 
of  February  1859,  a  scire  facias  issued  to  revive  this  judgment, 
No.  178,  March  Term  1859,  with  notice  to  John  B.  Gordon, 
terre-tenant.  The  issuing  of  this  scire  facias  had  not  been  noted 
on  the  judgment  docket  at  the  date  of  the  sheriff's  sale.  After 
Shull  had  made  his  deed  to  Gordon,  several  judgments  were 
entered  against  Gordon,  and  amongst  others,  one  in  favour 
of  "E.  Chalfant  &  Son"  No.  124,  December  Term  1858,  for 
$213.98 ;  upon  this  judgment  the  property  was  levied  on  and 
sold  for  $1500.  On  the  15th  of  June  1859,  the  court  appointed 
an  auditor  to  distribute  the  fund,  who  reported  that  the  judgment 
in  favour  of  Stephens's  executors  had  lost  its  lien,  and  that, 
therefore,  he  appropriated  the  fund  to  the  junior  liens  in  their 
order.  To  this  report  the  executors  of  Stephens  excepted.  But 
the  court,  on  the  28th  December  1859,  overruled  the  exception 
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and  confirmed  the  report ;  from  whieh  decree  the  executors  of 
Stephens  took  this  appeal,  assigning  for  error  here,  that  the 
court  below  erred  in  not  appropriating  so  much  of  the  fund  in 
court  as  would  pay  the  balance  of  the  judgment  of  Stephens's 
Executors  v.  Isaac  Shull,  and  in  confirming  the  auditor's  report. 

It.  W.  Dotoney^  for  appellants. — The  judgment  of  Stephens's 
executors  was  for  purchase^monej.  The  fund  in  court  came 
from  the  land  sold  by  him  to  Shull.  If  the  property  had  been 
sold  or  the  judgment  recovered  for  the  balance  of  the  purchase- 
money,  the  sherifi"s  vendee  would  have  taken  the  entire  legal 
and  equitable  estate,  whether  it  was  prior  to  others  or  not :  Love 
v.  Jones,  4  Watts  471 ;  Dav  v.  Lowrie,  5  Watts  510, 412 ;  Harbach 
V,  Reily,  7  Barr  81 ;  Vierheller's  Appeal,  12  Harris  105.  A  sale 
under  another  judgment  should  have  the  same  effect,  for  neither 
vendor,  vendee,  nor  creditors  could  be  injured  by  it.  The  claim 
here  is  made  not  so  much  because  of  the  lien  of  the  judgment  as  in 
virtue  of  the  lien  for  purchase-money.  The  estate  both  of  Shull 
and  Gordon  were  sold  according  to  the  auditor's  distribution. 
The  lien  of  the  judgment  and  the  lien  for  purchase-money  are 
distinct  things ;  the  former  is  merelv  a  remeay  for  enforcing  the 
latter.  The  one  relates  to  the  articles  of  agreement,  the  other  to 
the  date  of  the  judgment ;  the  one  is  specific,  the  other  general. 

A  sale  may  be  made  on  a  judgment  which  never  was  a  lien  or 
which  had  lost  its  lien :  Packer's  Appeal,  6  Barr  279.  The  lien 
of  Stephens's  executors'  judgment  was  not  lost.  It  dates  from 
the  28th  of  February  1854,  when  judgment  absolute  was  entered 
on  notice  under  the  rules  of  court.  The  scire  faeias  on  the  28th 
of  February  1859  was  in  time,  and  continued  the  lien  for  five 
years :  Green's  Appeal,  6  W.  4;  S.  827 ;  Davidson  v.  Thornton, 
7  Barr  128.  That  the  only  date  in  relation  to  this  iudgment  in 
the  judgment  docket  is  February  18th  1854,  can  make  no  differ- 
ence. Judgments  were  entered  in  the  appearance  docket  from 
our  earliest  times,  and  under  them  process  of  execution  was  had. 
The  Act  of  March  29th  1827  was  only  for  tran$eribing  or  jw«- 
serving  the  records,  not  to  supersede  them.  As  between  the 
parties  a  judgment  is  good,  even  if  not  transcribed,  or  erro- 
neously entered:  Bidgway's  Appeal,  8  Harris  177;  Wood  v. 
Reynolds,  7  W.  &  S.  406.  The  judgment  docket  is  evidence  by 
statute,  if  at  all,  nor  does  it  import  absolute  verity :  Jones's  Estate, 
3  Casey  386;  Polhemus's  Appeal,  8  Casey  328. 

As  to  the  Act  of  1827  being  intended  to  give  notice  to  pur- 
chasers and  lien-creditors,  there  was  enough  of  it  in  this  case  to 
put  a  prudent  man  on  inquiry,  to  wit,  the  names,  number, 
terms,  date,  and  amount.  The  rule  ba  to  recitals  in  deeds  is 
broad  enough  to  meet  this  case :  Sug.  on  Vend.  833 ;  14  Yesey 
426;  4  Harris  864. 
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The  award  alone  was  no  lien,  but  judgment  was  entered  on  it 
on  the  28th  of  February,  from  which  time  it  was  a  lien,  and 
should  have  been  entered  on  the  proper  docket. 

The  presumption  is  that  the  officer  did  his  duty,  but  even  if 
he  did  not,  there  was  enough  on  the  docket  to  give  notice. 

The  land  having  been  levied  on  and  extended  under  this  judg- 
ment, and  the  defendant  allowed  to  retain  it  at  the  annual  valua- 
tion, it  was  the  same  as  if  the  plaintiff  had  elected  to  take  it  at 
the  appraisement,  under  Act  of  June  16th  1836,  and  held  it 
until  his  debt  was  paid  out  of  the  rents,  issues,  and  profits,  or 
rented  it  to  defendant,  and  consequently  a  revival  of  scire  facias 
was  unnecessary:  Barnett  v.  Washebaugh,  16  S.  &  R.  410; 
Strodes  v.  Coven,  8  Watts  257 ;  Pomroy  v.  Smith,  17  Pick.  85. 

Black  and  Phelany  for  appellees. — Admitting  that  the  sheriff's 
vendee  took  the  entire  title,  both  legal  and  equitable,  the  cases 
cited  on  the  other  side  establish  the  doctrine  that  when  a  vendor 
takes  a  judgment  for  the  purchase-money  and  retains  the  legal 
title,  a  purchaser  under  a  subsequent  lien  against  the  vendee, 
takes  only  the  equitable  title,  leaving  the  legal  title  undisturbed ; 
but  when  the  vendor  makes  a  deed  at  the  time  when  he  takes  a 
judgment  for  the  purchase-money,  and  the  land  has  been  resold, 
and  judgments  entered  up  against  the  subsequent  vendee,  as  in 
this  case,  a  sheriff's  sale  on  either  of  the  judgments,  passes  the 
entire  title.  Here  no  title  remained  in  the  vendors,  but  in  lieu 
of  it  they  held  a  judgment  which  was  prior  to  all  others,  and  would 
have  remained  so  if  kept  alive.  They  must  stand  or  fall  by  that 
which  they  have  taken  in  exchange  for  their  title. 

A  levy  cannot  continue  a  lien  independent  of  the  judgment 
on  which  it  is  based :  Jameson's  Appeal,  6  Barr  280. 

The  true  date  of  the  lien  is  either  February  I8th  or  February 
28th  1854.  If  the  former,  the  scire  facias  issued  February  28th 
1859,  was  too  late.  If  the  latter,  then  the  true  date  has  not 
been  transferred  to  the  lien  docket,  nor  is  there  any  note  therein 
whatever  as  to  the  fieri  facias  or  the  scire  facias,  as  the  law 
requires. 

The  Act  of  1827  may  have  been  intended  to  transcribe  and 
preserve  the  records,  and  not  to  supersede  the  originals,  but  the 
directions  to  the  prothonotary  are  so  very  minute,  that  more 
than  this  was  clearly  intended.  The  judgment  docket  is  con- 
structive notice,  and  purchasers  and  creditors  are  not  bound  to 
look  beyond  it :  Ridgway  &  Budd's  Appeal,  4  Harris  177 ;  Hume's 
Appeal,  1  Barr  405 ;  Bear  v.  Patterson,  3  W.  &  S.  233.  The 
plaintiff  must  see  that  the  entry  is  properly  made,  or  look  to 
the  prothonotary  for  redress :  Woods  v.  Reynolds,  7  W.  &  S.  406 ; 
1  Barr  24 ;  7  W.  &  S.  200 ;  6  W.  &  S.  340 ;  4  Barr  295.  Nor 
can  it  be  amended  so  as  to  affect  subsequent  creditors :  6  Wharton 
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349.     The  law  will  not  presume  that  the  proper  entries  were 
made,  when  the  facts  do  not  warrant  it. 

The  fact  that  this  land  was  extended  is  not  denied,  but  even  if 
that  was  equivalent  to  the  plaintiff's  taking  possession  of  it,  it 
would  not  continue  the  lien.  The  Act  of  June  1836  authorizes 
a  proceeding  rather  against  the  rents,  issues,  and  profits,  than 
the  land,  and  this  only  on  the  condition  that  the  circumstances 
of  the  particular  case  allow  him  to  hold  it  so  long.  If  sold 
during  the  extent,  he  falls  back  to  his  lien,  if  it  have  been  kept 
alive  and  the  proceeds  of  sale  reach  it.  The  position  of  the 
appellant  is  in  flat  contradiction  of  the  Act  of  1827,  restricting 
the  lien  of  judgment  to  five  years,  which  cuts  oflF  every  pretence 
of  a  lien,  except  by  proper  records:  Jameson's  Appeal,  6  Barr 
283. 

The  opinion  of  the  court  was  delivered,  January  7th  1861,  by 

Thompson,  J. — The  auditor  appointed  to  make  distribution  of 
the  proceeds  of  the  sale  of  the  real  estate  of  John  B.  Gordon, 
decided  that  the  appellants'  judgment  was  not  entitled  to  any 
share,  for  the  reason  that  it  was  not  a  lien  at  the  time  of  the  sale. 
That  judgment  was  for  purchase-money,  due  by  the  vendor  of  the 
defendant  in  the  execution,  to  Stephens,  from  whom  he  had 
purchased. 

The  judgment  was  obtained  by  the  executors,  but,  before  doing 
so,  they  tendered  and  filed  a  deed  for  the  premises,  to  Shnll,  the 
vendee.  ShuU  had  sold  by  deed  to  Gordon ;  so  that,  after  the 
execution  of  the  deed  by  the  executors  to  him,  Gordon  was 
invested  with  the  legal  title.  Consequently,  a  sale  of  the  pre- 
mises after  that,  would  pass  the  entire  estate  to  the  purchaser, 
and  the  executors  could  only  look  to  the  lien  of  their  judgment. 
This  is  admitted  in  the  argument  on  both  sides. 

But  the  appellants  seem  to  claim,  that,  although  they  had 
parted  with  the  legal  title  at  the  time  they  recovered  judgment, 
still  the  fact  that  the  judgment  was  for  purchase-money  would 
entitle  it  to  priority  in  the  distribution.  This  is  an  error.  Before 
conveyance,  a  vendor  has  a  lien  by  virtue  of  the  title ;  after  it, 
he  has  no  lien  except  it  be  by  judgment  or  mortgage.  This  is 
the  doctrine  of  all  the  cases  on  the  subject :  Love  v.  Jones,  4 
Watts  465;  Day  v.  Lowrie,  5  Id.  402;  Harbach  v.  Riley,  7  Barr 
81 ;  Vierheller's  Appeal,  12  Harris  105 ;  Gannon  v,  Campbell, 
10  Casey  309. 

The  appellants'  judgment  was  obtained  under  the  provisions 
of  the  Act  of  16th  June  1836,  regulating  amicable  arbitrations. 
The  statute  requires  the  submission  to  be  approved  by  the  court 
and  judgment  to  be  entered  on  the  award ;  giving  to  the  record, 
in  the  mean  time,  only  the  eflFect  of  a  verdict  of  a  jury. 

In  Greene  county  there  is  a  rule  of  court  regulating  the  prac- 
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tice  in  amicable  arbitrations,  and  it  authorizes  the  prothonotarj, 
on  the  award  being  filed,  to  enter  judgment  nisi  thereon,  and, 
after  four  days'  notice  of  the  filing  of  the  award  by  the  party 
wishing  to  enforce  it,  he  shall  be  entitled  to  have  judgment  abso* 
lute  entered. 

The  award  was  filed  and  judgment  nisi  entered  on  the  18th 
1  February  1854,  and  on  the  same  day  it  was  entered  in  the  lien 
<^  \  docket.  On  the  2xth  of  the  month,  final  judgment  was  entered 
pursuant  to  notice,  but  no  further  entry  was  made  in  the  lien 
docket.  It  was  conceded  by  the  appellants'  counsel  that  the 
judgment  in  the  case  was  to  be  taken  to  be  of  the  28th  of  Feb- 
ruary, and  that  the  judgment  nisi  did  not  constitute  a  lien. 
It  is  true  he  was  forced  to  this  by  the  fact  that  his  sci.  fa^ 
would  not  be  within  five  years,  if  the  entry  in  the  lien  docket 
was  to  be  considered  the  entry  of  the  judgment.  From  an  exa- 
mination of  the  provisions  of  the  Amicable  Arbitration  Law,  we 
are  inclined  to  think  he  was  right.  The  judgment  nisi  was  but 
a  step  towards  final  judgment ;  and  until  the  final  step  was  taken, 
by  the  terms  of  the  act,  the  award  was  to  have  no  greater  effect 
than  the  verdict  of  a  jury.  The  final  step  was  not  taken  until 
the  28th  of  February  1854,  when  judgment  absolute  was  entered. 
It  became  a  lien  clear  of  all  doubt  then,  only  as  between  the 
parties.  It  seems  to  me  that  this  excludes  the  idea  of  an  anterior 
lien  by  virtue  of  an  immature  judgment. 

The  appellants  contend,  however,  that  the  sci.  fa.  issued  on 
the  28th  of  February  1859  was  in  time,  and  that  the  lien  was 
therefore  continued  as  to  subsequent  judgments,  notwithstanding 
the  judgment  may  not  have  been  entered  on  the  lien  docket. 

Conceding,  for  the  present,  that  the  sci.  fa.  was  in  time  to 
have  continued  the  lien  if  there  were  no  other  objections  to  it  as 
such,  can  we  affirm  the  second  proposition,  that  it  could  be  so 
continued  as  against  subsequent  judgment  creditors  without 
entry  on  the  lien  docket  or  actual  notice  ? 

That  a  judgment  docket  should  be  kept,  into  which  all  judg- 
ments are  to  be  entered,  and  on  which  are  to  be  noted  sci.  fas.  and 
executions  in  the  case,  is  the  plain  requirement  of  the  Act  of  29th 
March  1827.  That  this  docket  was  intended  to  be  the  usual 
notice  of  existing  liens  of  judgments  and  awards  of  arbitrators, 
was  undoubtedly  intended,  and  often  so  said :  3  Harris  177 ;  7 
W.  &  S.  406;  1  Barr  24;  7  W.  &  S.  200;  6  Wh.  340.  It  is 
the  only  docket  to  be  examined  with  this  view :  1  Barr  405 ;  4 
Harris  117 ;  8  W.  &  S.  233,  and  7  Id.  406.  We  do  not  mean 
to  say  that  it  is  the  only  source  of  notice.  We  have  recently 
held  that  actual  notice  of  lien  independently  of  the  docket  may 
.  be  effective :  York  Bank's  Appeal,  12  Casey. 

We  cannot,  therefore,  agree  that  subsequent  judgment  credit- 
ors were  postponed  by  a  judgment  not  entered  in  the  lien  docket. 
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and  of  which  they  had  no  actual  notice^  npon  any  ^onnd  yet 
suggested.  The  argument  against  the  effect  intended  by  the 
provision  for  such  a  docket,  comes  too  late.  It  is  well  settled 
that  the  entry  of  the  judgment  only  on  the  appearance  docket 
is  not  notice,  and  to  judgments  only  so  entered  those  subsequent 
in  date  in  the  lien  docket  will  take  precedence,  unless  under  cir- 
cumstances not  appearing  in  this  case. 

The  last  position  taken  b^  the  appellants  is,  that,  as  the  pro- 
perty was  extended  on  their  execution,  and  retained  by  the  de- 
fendant, paying  the  appraised  rental,  that  a  8ot.  fa.  was  not 
necessary  to  continue  the  lien  as  against  subsequent  jud^ents. 

It  was  not  claimed  that  the  lien  of  the  execution  held  it  because 
issued  and  seizure  made  before  any  of  the  subsequent  judgments 
were  entered,  so  as  to  bring  it  within  the  principles  alluded  to  in 
Packer's  Appeal,  6  Barr  277.  Nor  could  it  have  been,  for  the 
reason  that  when  the  execution  issued  the  judgment  was  a  lien 
as  between  the  debtor  and  creditor,  and,  as  was  said  in  Jameson's 
Appeal,  Id.  280,  "A  judgment  and  an  execution  thereon  have 
not,  under  our  Acts  of  Assembly,  distinct  and  independent  liens 
upon  the  same  land." 

The  question  recurs,  then,  did  the  seizure  and  extent  continue 
the  lien,  after  that  of  the  judgment  was  gone,  it  having  been 
made  while  the  judgment  was  a  lien  between  the  parties  to  it  ? 
I  think  the  doctrine  of  the  last-mentioned  case  and  the  Act  of 
1827  will  go  far  to  settle  this  point. 

The  execution  and  seizure  had  no  lien  independently  of  the 
judgment.  That  is  the  principle  of  the  case  just  cited.  The 
Act  of  1827  provides  that  "  the  lien  of  a  judgment  shall  not  be 
continued  beyond  five  years,  notwithstanding  an  execution  may 
be  issued  thereon ;"  and  "  that  no  order  or  rule  of  court,  or  any 
other  process  or  proceeding  thereon,  shall  have  the  effect  of 
obviating  the  necessity  of  the  renewal  in  manner  het-ein  pre- 
scribed, of  any  judgment  whatever."  Now  apply  these  doctrines 
and  enactments  to  the  case  in  hand,  and  it  seems  to  me  but  little 
difficulty  exists  in  the  case  on  this  point. 

The  sale  by  the  testator  was  to  ShuU,  and  the  judgment  by 
the  executors,  which  now  claims  distribution,  was  obtained  against 
him  on  the  28th  Februarv  1854.  On  this  judgment  to  No.  51 
of  May  Term  1854  a  fi.  fa.  issued,  and  the  land  of  ShuU 
was  levied  and  inquisition  held,  and  the  property  extended  at 
the  yearly  rental  of  (198.  The  possession  was  retained  by  the 
defendant  under  the  appraisal,  and  the  rents  were  paid  to  the 
appellants  by  him  until  ne  sold  and  conveyed  to  Gordon  on  the 
7th  of  March  1857.  On  the  7th  of  J«m>  1857,  Chalfant  ob-  •^^ 
tained  a  judgment  against  Shull  for  (149.61,  and  on  the  2l8t  of 
February  following,  J.  0.  Flenniken  also   obtained  judgment 
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against  him  for  $114.24.     Those  judgments  were  all  liens  when 
Shull  sold  to  Gordon. 

After  Gordon  purchased,  judgments  were  obtained  against 
him,  one  in  favour  of  E.  Chalfant  &  Son,  to  December  Term 
1858,  for  $213.98,  and  upon  it  the  property  from  which  the  fund 
comes  was  sold  for  $1500,  and  the  money  brought  into  court  for 
distribution ;  and  from  the  decree  comes  this  appeal. 

We  think  the  auditor  was  right  in  refusing  to  distribute  as 
claimed  by  the  appellants — their  judgment  not  being  entered  in 
the  lien  docket,  and  nothing  shown  which  would  give  effect  to 
it  as  against  the  subsequent  judgments.  Notwithstanding  this 
defect,  it  was  rightly  decided  that  it  was  not  a  lien  anxL  not 
entitled.  It  was  a  question  of  lien  on  distribution;  and,  as  that 
did  not  exist  in  the  oase,  the  right  to  claim  the  proceeds  against 
the  other  judgments  did  not  exist.  The  extent  did  not,  propria 
vigorsy  extend  the  lien,  or,  what  is  more  to  the  point,  did  not 
dispense  with  the  evidence  of  it — in  fact,  the  existence  of  it.  To 
give  it  such  eflScacy,  would  be  to  overthrow  the  lien  docket  alto- 
gether ;  for  the  exceptions  to  the  requirement  that  the  judgment 
should  appear  there,  would  be  as  numerous  as  the  cases  of  extent 
are  frequent.  Without  taking  up  more  time  in  the  discussion, 
we  affirm  the  decree  of  the  court  below. 

Decree  affirmed  at  the  costs  of  the  appellants. 


Eldred  verms  Hazlett's  Administrator. 

Discretionary  Power  to  open  Judgments, — Revival  hy  set,  fa.  a  GontinU' 
tion  of  Original. — Constrtictive  Notice  of  Transfer. — Basis  of  Recovery 
on  set,  fa, — Evidence, 

1.  Opening  judgments  is  asually  a  matter  of  discretion  in  the  court  below : 
but  if  it  were  not  so,  the  Supreme  Court  could  not  correct  errors  in  a  case 
the  record  of  which  is  not  before  them. 

2.  The  revival  of  a  judj^ment  by  scire  facias,  is  but  a  continuation  of  it, 
and  is  a  distinct  action  in  rorm  only.  The  secondary  judgment  will  not  con- 
trol the  original,  is  not  conclusive  as  to  its  effect,  nor  any  evidence  whatever 
in  regard  to  it 

3.  Where  a  judgment  was  opened  for  the  purpose  of  hearing  the  defence, 
it  was  held  not  error  for  the  court  to  limit  the  amount  which  the  plaintiffs 
were  entitled  to  recover,  if  at  all,  where  the  ^ury,  though  left  free  to  find  a 
verdict  for  that  amount  if  the  evidence  justified  it,  found  entirely  for  the 
defendant.  An  omission  to  indicate  a  larger  basis  of  recovery  is  of  no  con- 
sequence, where  it  appears  that  nothing  was  due. 

4.  Where  defendants  pleaded  that  the  plaintiff  had  in  writing  agreed  to 
surrender  the  bond  in  controversy,  which  had  been  assigned  to  them,  and 

Slaintiff  replied  an  estoppel  by  written  acknowledgment  of  the  debt  by 
efendants'  intestate  before  the  assignment,  it  was  Sdd  not  error  to  admit 
evidence  in  regard  to  the  instrument,  because  if  the  alleged  estoppel  failed, 
it  would  then  have  the  effect  to  which  it  was  entitled. 
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5.  Where  the  "  instrument''  was  but  an  executory  declaration  without  con* 
eideration  to  surrender  the  bond  on  a  certain  contingency  which  had  not 
happened,  and  without  certainty  as  to  time,  place,  or  circumstance,  when  it 
should  happen,  it  would  bind  no  one,  and  it  would  be  error  to  allow  it  as  a 
defence.  Uence  it  was  error  to  charee  the  jury  not  to  give  the  instrument 
any  consideration,  if  they  found  defendants'  intestate  had  notice  of  the  assign- 
ment of  the  bond,  when  the  paper  containine  the  writing  was  delivered  to 
him ;  for  if  notice  was  not  proven,  effect  might  be  given  to  an  instrument 
entiUed  to  none. 

6.  The  assignment  of  the  bond  on  the  record  was  constructive  notice  to  all 
parties,  and  it  was  error  to  instruct  the  jury  in  such  a  way  as  that  they  might 
mfer  that  actual  notice  must  be  shown. 

7.  Though  there  be  error  in  the  ruling  of  the  court  below,  the  Supreme 
Court  will  not  reverse,  if  the  excepting  party  received  no  iiyury  therefrom. 

8.  Where  the  genuineness  of  a  letter,  alleged  to  have  been  written  by  de» 
fendants'  intestate  acknowledging  the  debt  auer  the  assignment  of  the  bond, 
was  in  question,  and  the  jury  found  aeainst  it,  the  instructions  of  the  court, 
though  erroneous,  were  harmless,  if  they  did  not  influence  the  jury  to  that 
verdict.  If  genuine,  defendants  were  estopped.  If  not,  there  was  nothing 
to  interpose  j^tween  the  set-(^  and  the  assignee,  and  a  verdict  for  the  defenf 
ants  necessarily  resulted. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  issue  tried  in  the  court  below,  where  a  judg- 
ment, in  which  M.  Eldred,  Jr.,  for  the  use  of  Patricks  &  Friend 
and  now  for  the  use  of  Mrs.  Ann  Patrick,  was  plaintiff,  and 
James  Murray,  administrator  de  bonis  nan  of  Dr.  Robert  Hazlett, 
was  defendant,  had  been  opened  and  the  defendant  let  into  a 
defence. 

The  case  was  this.  On  the  24th  of  June  1852,  the  defendant's 
intestate  gave  his  judgment-bond  to  M.  Eldred,  Jr.,  the  legal 
plaintiff,  in  the  penal  sum  of  916,000,  -conditioned  for  the  pay- 
ment of  98000  with  interest  from  date,  in  eighteen  months,  upon 
which  judgment  was  confessed  as  of  July  Term  1852,  No.  513,  in 
the  District  Court  of  AUeffheny,  June  26th  1852,  by  virtue  of 
the  warrant  of  attorney  thereto  attached.  In  this  bond  the 
obligor  waived  the  condemnation  of  his  real  estate  and  the  benefit 
of  all  exemption  laws,  &c.  In  February  1854,  this  bond  and 
judraient  was  assigned  to  Patricks  &  Friend,  by  whom  it  was 
on  the  28th  of  December  1854  assigned  to  Mrs.  Ann  Patrick, 
whose  executors  were  the  beueficial  plaintiffs.  Dr.  Hazlett  died 
in  September  1854,  about  three  months  prior  to  the  assignment 
to  Mrs.  Patrick,  and  a  tcir^/odat  was  issued  against  his  adminis- 
trator to  revive  the  judgment  to  January  Term  1855,  No.  459. 
On  the  21st  of  February  1856,  a  rule  was  entered  by  the  admin- 
istrator to  show  cause  why  the  judgment  should  not  be  opened 
and  defendant  let  into  a  defence,  which  rule  was  made  absolute 
April  28th  1856.  Same  day  the  following  pleas  were  filed  by 
defendant : — 

1.  Non  est  factum. 

2.  Release  of  said  bond,  except  the  sum  of  (1500. 
2  Wr.— 2 
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•  8.  Set-oflF  of  certain  notes  and  due-bills  given  by  M.  Eldred, 
Jr.,  to  defendant's  intestate,  viz. : — A  promissory  note  for  96500, 
dated  June  24th  1852,  payable  eighteen  months  after  date ;  one 
due-bill,  dated  October  19th  1851,  for  $250 ;  one  other  due-bill, 
from  same  to  same,  dated  February  5th  1853,  for  $183.41,  and 
also  one  other  due-bill,  from  same  to  same,  dated  15th  February 
1853,  for  $150. 

4.  Failure  of  consideration  as  to  the  said  plea  of  $1500  in 
second  plea  mentioned. 

5.  That  the  plaintiff,  by  his  writing  of  the  4th  March  1854, 
agreed  to  surrender  to  the  defendant  the  said  bond  in  contro- 
versy. 

6.  Payment. 

7.  That  said  bond  was  fraudulently  obtained  by  the  plaintiff, 
without  consideration.     And 

8.  That  the  beneficial  plaintiff  never  gave  any  consideration 
for  said  bond,  and  that  the  same  was  not  assigned  to  her  bond 
fide. 

The  plaintiff  traversed  defendant's  2d,  3d,  4th,  5th,  6th,  and 
7th  pleas — and  replied  to  the  8th  plea  that  the  beneficial  plain- 
tiff is  a  purchaser  for  a  valuable  consideration,  without  notice 
of  any  of  the  defences  set  up  in  the  2d,  3d,  4th,  5th,  6th,  and 
7th  pleas  of  defendant;  and  further,  that  the  defendant  is 
estopped  from  setting  up  the  matters  and  things  in  said  pleas 
contained,  by  his  intestate's  written  and  verbal  acknowledgment 
made  before  the  assignment  of  the  said  bond  and  judgment  to 
Patricks  &  Friend,  under  whom  the  beneficial  plaintiff  claims ; 
and  also  by  verbal  and  written  acknowledgments  to  the  beneficial 
plaintiff  before  the  assignment  of  the  same  to  her. 

That  said  bond  was  made  and  delivered  to  the  said  plaintiff 
for  the  purpose  of  negotiation  and  transfer,  for  the  accommoda- 
tion of  the  plaintiff,  and  was  negotiated  by  the  plaintiff  in  pursu- 
ance of  the  assignment  and  understanding. 

The  defendant  rejoined  that  he  is  not  estopped  by  any  written 
or  verbal  acknowledgment  of  his  intestate  from  setting  up  the 
said  matters  and  things  in  his  said  pleas  pleaded,  and  that  the 
said  bond  was  not  made  and  delivered  for  negotiation  and  transfer 
for  the  said  plaintiff's  accommodation,  as  in  replication  alleged. 
On  the  issues  thus  made  up  the  parties  went  to  trial. 

October  2l8t  1856,  the  case  was  tried  by  jury,  and  a  verdict  and 
judgment  entered  for  plaintiff  for  $2272.33.  A  writ  of  error 
was  then  filed,  and  on  March  31st  1859,  record  was  returned, 
with  certificate  of  judgment  reversed,  and  venire  de  novo  awarded. 
April  11th  1860,  the  death  of  Mrs.  Ann  Patrick  was  suggested, 
and  W,  Wallace  Patrick,  Robert  Patrick,  and  Andrew  Patrick, 
executors  of  Mrs.  Ann  Patrick,  deceased,  substituted  as  bene- 
ficial plaintiffs.    April  13th  1858,  seire  faciae  de  novo  qu.  ex. 
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fion,  and  to  continae  the  lien  of  the  jadgment  issued,  which 
was  served  personally  on  all  the  defendants.  August  29th  1859, 
judgment  9ec.  reg.  in  default  of  an  appearance,  for  $16,000i 
to  be  released  on  the  payment  of  debt,  interest,  and  costs  in 
the  original  action.  April  11th  1860,  rule  to  show  cause  why 
this  judgment  should  not  be  set  aside  or  opened ;  reasons 
and  affidavit  filed.  April  18th  1860,  judgment  ordered  to  be 
opened,  and  the  defendants  let  into  a  defence ;  and  it  is  ordered 
that  the  reasons  and  affidavit  filed  by  the  defendant  be  filed  nunc 
pro  tunoj  as  of  the  11th  instant. 

In  April  1860  the  cause  was  again  tried.  On  the  trial  the 
plaintiff  gave  in  evidence  the  bond  with  the  assignment  above 
mentioned,  and  then  offered  the  record  of  a  suit  by  M.  Eldred 
for  use  to  James  Murray,  administrator  de  bonis  non  of  Bobert 
Hazlett,  deceased,  to  April  Term  1869,  No.  699,  being  the  $eire 
faciaa  to  show  cause  why  plaintiff  should  not  have  execution  for 
the  debt  and  continuance  of  the  lien  above  mentioned,  in  which 
the  writ  had  been  served  by  copy  on  the  administrator,  and  on 
the  widow  and  guardian  of  the  minor  children  of  Dr.  Hazlett, 
and  judgment  entered  for  default  of  appearance  for  $16,000, 
to  be  released  on  payment  of  debt,  interest,  and  costs  in  the 
original  action  and  the  costs  on  the  seire  faeias.  To  which  offer 
defendant's  counsel  objected,  but  the  court  overruled  the  objection, 
and  admitted  the  evidence  under  exception.  The  plaintiff  then 
rested. 

The  defendant,  to  maintain  the  issue  on  his  part,  offered  in 
evidence  the  following  receipt  of  M.  Eldred,  Jr.,  to  Bobert  Has* 
lett,  dated  June  24th  1852  :— 

"  Beceived  of  Bobert  Hazlett,  this  day,  a  judgment  for  J8000, 
to  secure  the  payment  of  a  certain  note  given  to  me  by  said 
Hazlett  for  (1500  payable  eighteen  months  after  date,  which 
amount  was  for  a  payment  made  by  me  to  the  Fayette  Manu- 
facturing Company  for  said  Hazlett.  Also,  to  secure  any  further 
sum  I  may  in  any  way  become  liable  to  pay  for  said  Hazlett, 
during  the  time  above  named,  or  until  all  accounts  due  me  are 
paid,  so  as  to  satisfy  that  judgment  in  full. 

M.  Eldred,  Jr." 

Also  an  agreement  dated  March  4th  1864,  between  Eldred 
and  Hazlett : — 

"Pittsburgh,  March  4th  1854. 

"  Whereas,  Bobert  Hazlett  has  bound  himself  in  writing  to  pay 
to  M.  Eldred,  Jr.,  in  a  judgment,  fifteen  hundred  dollars — said 
amount  of  fifteen  hundred  dollars  was  paid  by  M.  Eldred,  Jr.,  to 
the  Fayette  Manufacturing  Company  for  said  Bobert  Hazlett, 
on  or  aoout  the  24th  day  of  June  lb62.  Said  sum  was  due  to 
the  Fayette  Manufacturing  Company,  on  one  hundred  and  fifty 
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sliares  of  the  capital  stock  of  said  company,  from  said  R.  Haz- 
lett,  and  was  paid  by  M.  Eldred,  Jr. ;  and  said  company,  through 
their  treasurer,  did  endorse  the  same  on  the  certificates  of  stock 
holden  by  R.  Hazlett,  and  did  cancel  all  claim  against  said  R. 
Hazlett,  on  account  of  said  ten  dollars  per  share  on  one  hundred 
and  fifty  shares  of  the  stock  of  said  Fayette  Manufacturing 
Company,  so  holden  by  him.  Reference  to  the  books  of  said 
company  will  show. 

^^iTow  this  agreement  witnesseth,  that  if  said  R.  Hazlett  and 
all  other  bond  fide  stockholders,  were  or  are  not  now  liable  to 
pay  the  remaining  sum  due  on  all  shares  held  by  them  to  said 
company,  or  to  the  creditors  of  said  company,  by  due  course  of 
law,  then  and  on  the  legal  and  final  decision  of  such  a  lesal 
proposition  by  any  competent  court,  in  such  case,  M.  Eldred,  Jr., 
agrees  to  surrender  to  R.  Hazlett,  the  writing  above  referred  to, 
to  the  amount  of  91^00,  without  any  further  delay. 

"M.  Eldrbd,  Jr." 

To  which  the  plaintiff's  counsel  objected,  but  the  court  overruled 
the  objection,  and  admitted  the  evidence  under  exception, 
reserving  the  question  of  its  legal  effect. 

The  defendant  then  offered, 

A  note  of  M.  Eldred,  Jr.  dated  June  24,  1852,  for  J6500, 
payable  to  R.  Hazlett  or  order  eighteen  months  after  date,  with 
interest. 

Also,  promissory  note  dated  October  19,  1851,  by  same  to 
same,  at  six  months,  for  (250. 

Also,  due-bill  from  same  to  same,  dated  February  15,  1853, 
for  9150,  payable  on  demand,  and  rested. 

The  plaintiff,  having  first  offered  evidence  that  the  signature 
was  the  proper  signature  of  Robert  Hazlett,  offered  in  evidence 
the  following  paper  :* — 

"  No.  613  of  July  Term  1852.  Judgment  in  the  District  Court 
of  Allegheny  County,  Pennsylvania. 

M.  Eldred,  Jr.  ^  D.  S.  B.  for  sixteen  thousand  dollars, 
conditioned  for  the  payment  of  eight 
thousand  dollars,  with  interest  from 
date  of  bond,  in  eighteen  months 
after  date.  Bond  dated  July  24, 
BoBEBT  Hazlett,  M.  D.  j     1852. 

Pittsburgh,  February  13,  1854. 

Gentlemen : — ^I  have  received  notice  that  you  have  this  day 

purchased  from  M.  Eldred,  above  named,  the  above  judgment 

and  bond.     The  whole  amount  of  said  bond  was  justly  due  and 

owing  at  the  time  I  gave  him  the  bond,  and  the  same  is  still  due 
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and  owing  by  me :  and  I  have  no  set-off  or  defence  to  the  said 
bond  or  any  part  thereof. 

Yours,  respectfallyy 

R,  Hazlett." 

To  which  defendant's  counsel  objected;  but  the  paper  was 
admitted,  and  a  bill  of  exceptions  sealed. 

Plaintiff  then  called  George  Swartz,  who  testified,  inter  alia^ 
that  Patricks  &  Friend  advanced  said  Eldred  $4000  on  account 
of  the  said  bond— J2000  on  the  18th  of  February  1864,  and 
$2000  on  the  16th  of  February  1854,  in  their  time  bills  of  ex- 
change  on  New  York,  which  were  paid  at  maturity ;  and  that  he 
understood  the  assignment  of  the  judgment  to  have  been  made 
to  Patricks  &  Friend,  as  collateral  security  for  the  payment  of 
the  two  drafts  and  some  previous  indebtedness  of  Eldred  to  them. 

Plaintiff  then  offered  in  evidence  a  letter,  dated  Pittsburgh, 
August  14,  1854,  from  M.  Eldred  to  Patricks  k  Friend,  autho- 
rizing them  to  sell  said  bond  for  whatever  could  be  had  therefor, 
and  to  apply  the  proceeds  on  account  of  his  indebtedness  to  them. 

Also,  check  of  Ann  Patrick  on  Patricks  &  Friend,  dated  De- 
cember 28,  1864,  for  $5000. 

George  Swartz  testified  that  this  check  was  charged  to  her  on 
the  booKS  of  Patricks  &  Friend,  on  which  there  was  a  large  bal- 
ance in  her  favour. 

The  defendant  controverted  the  genuineness  of  the  signature, 
R.  Hazlett,  to  the  paper  of  February  13,  1864,  and  called  a 
number  of  witnesses  to  show  that  the  signature  was  not  that  of 
Robert  Hazlett.  The  plaintiff  also  called  a  large  number  of 
witnesses,  who  testified  to  the  genuineness  of  the  signature. 

The  plaintiff's  counsel  then  submitted  the  following  points  :— 

1 .  That  the  judgment  on  the  $ci,  fa,  in  No.  699,  April  Term  1869, 
is  conclusive  between  the  parties  to  this  action,  and  the  verdict 
must  be  for  the  plaintiff. 

2.  If  this  preceding  point  is  not  affirmed,  then  the  court  is 
requested  to  cnarge,  that  the  judgment  on  the  scire  facias  is  some 
evidence  in  favour  of  the  plaintiff's  claim,  which  the  jury  may 
consider  in  connection  with  the  other  evidence  in  the  cause. 

3.  That  the  bond  in  controversy  affords  a  legal  presumption 
that  it  was  given  for  an  actual  existing  indebtedness,  and  against 
any  alleged  equities  or  defalcations  at  its  date ;  and  that  this 

f>resumption  is  strengthened  and  fortified  by  the  form  and  stipu- 
ations  of  the  bond,  and  also  by  the  paper  of  the  13th  February 
1854,  if  the  jury  believe  that  the  same  be  genuine. 

4.  If  the  jury  believe  from  the  evidence  that  the  papers  pur- 
porting to  be  signed  by  M.  Eldred,  and  bearing  even  date  with 
the  bond  in  controversy,  had  no  existence  at  that  time,  their 
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mere  production  is  no  evidence  of  their  existence  anterior  to  the 
assignment  of  the  bond  to  Patricks  &  Friend ;  and  they  constitute 
no  defence  either  as  against  the  said  Patricks  &  Friend  or  the 
executors  of  Mrs.  Ann  Patrick,  provided  the  jury  believe  that 
the  said  Ann  was  a  purchaser  of  said  judgment  for  a  valuable 
consideration. 

5.  If  the  jury  should  believe  that  the  papers  bearing  date  on 
the  24th  day  of  June  1862,  purporting  to  be  simed  by  M.  Eldred, 
were  then  in  existence,  and  they  also  should  believe  from  the 
evidence  that  the  said  bond  was  created  to  enable  Eldred  to  raise 
money  on  it  by  assi^ment,  sale,  or  pledge,  and  that  the  said 

f)apers  were  contrived  or  concocted  to  enable  him  to  defraud  or 
mpose  upon  any  person  who  might  purchase  or  advance  money 
upon  said  bond,  they  cannot  be  set  up  as  a  defence  to  this  action. 

6.  If  the  jury  believe  that  the  paper  of  the  18th  February 
1854  is  genuine,  it  not  only  tends  to  rebut,  but  actually  over- 
throws the  presumption  arising  from  the  face  of  the  papers  an- 
terior to  that  time— that  they  were  in  existence  at  the  period 
they  purport  to  have  been ;  and  the  defendant  was  bound  to  prove 
their  existence  by  other  evidence  than  the  papers  themselves ; 
and  not  having  done  so,  they  are  to  be  excluded  by  the  jury. 

7.  tf  the  court  decline  to  affirm  the  foregoing  point,  then  they 
are  requested  to  instruct  the  jury,  that  the  date  of  a  paper  is 
only  presumptive  or  primd  facie  evidence  of  the  time  when  it 
was  actually  executea ;  and  if  the  jury  believe  the  paper  of  the 
13th  February  1854  is  genuine,  it  is  evidence  from  which  the 
jury  may  infer  that  not  only  the  papers  purporting  to  be  dated 
on  the  24th  June  1852,  but  the  other  papers  in  the  cause  pur- 
porting to  be  dated  before  the  18th  February  1854,  had  no  ex- 
istence ;  and  if  so,  they  are  to  be  considered  as  inoperative  as 
against  the  beneficial  plaintiff  to  the  action. 

8.  If  the  jury  believe  the  paper  of  18th  February  1854  to  be 
genuine,  and  that  Patricks  fc  Friend  advanced  money  to  Eldred 
on  the  strength  and  faith  of  it,  and  afterwards  sold  the  same  to 
Mrs.  Ann  Patrick,  who  was  a  bond  fide  purchaser  of  said  bond, 
the  beneficial  plaintiffs  are  entitled  to  recover  the  amount  of 
money  paid  by  Mrs.  Patrick  for  said  bond. 

9.  If  the  court  decline  to  affirm  the  preceding  proposition, 
then  the  court  is  requested  to  charge  that,  under  the  circum- 
stances stated  in  the  preceding  proposition,  the  beneficial  plain- 
tifis  would  be  entitled  to  recover  whatever  Patricks  &  Friend 
advanced  to  Eldred  on  the  strength  and  faith  of  said  paper  of 
18th  February  1854. 

The  court  (Williams,  J.),  after  stating  the  facts  of  the  case, 
charged  as  follows : — 

<'  There  is  no  controversy  in  relation  to  the  execution  and  de- 
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livery  of  the  bond  by  the  intestate*  The  defence  set  up  is,  that 
the  bond  was  given  as  collateral  security  for  the  payment  of  a 
note  for  $1500,  drawn  by  Dr.  Hazlett  in  favour  of  Eldred,  of 
even  date  with  the  bond,  payable  eighteen  months  after  date — 
and  as  security  for  the  payment  of  any  further  sums  for  which 
Dr.  Hazktt  might  become  liable  to  Eldred,  during  the  time  which 
the  note  and  bond  had  to  run ;  and  the  defendant  alleges  that 
the  note  for  $1500  has  been  paid,  and  that  the  purpose  for  which 
the  bond  was  given  has  been  satisfied. 

*'*'  Another  ground  of  defence  is,  that  the  defendant*s  intestate 
was  the  holder  of  three  promissory  notes  and  a  due-bill,  amount* 
ing,  in  the  aggregate,  to  the  sum  of  $7083.41,  exclusive  of  in- 
terest, which  the  defendant  alleges  are  a  ffood  and  available  set- 
off to  the  bond  in  controversy,  without  reference  to  the  purpose 
for,  or  the  consideration  on  which,  it  was  given. 

^^  1.  The  first  question  for  consideration  is  this,  viz. :  has  the 
defendant  shown  a  good  and  valid  defence  to  the  bond,  as  against 
M.  Eldred,  Jr.,  the  legal  plaintiff  in  this  case? 

"  The  receipt  given  by  Eldred  to  Hazlett,  bearing  even  date 
with  the  bond,  and  showing  the  purpose  for  which  it  was  given, 
would,  in  the  absence  of  evidence  impeaching  its  validity,  pre- 
clude Eldred  from  recovering  anything  more  on  the  bond  than 
the  note  for  $1500  therein  mentioned,  with  interest ;  and  even 
if  Eldred  could  recover  the  amount  of  the  said  note,  without  the 
production  thereof,  or  accounting  for  its  absence,  still  the  defend- 
ant might  set  off  any  claims  held  by  his  intestate  against  the 
said  Eldred.  The  receipt  of  the  24th  of  June  1852,  and  the 
notes  signed  by  Eldred,  and  produced  by  the  defendant,  to  which 
I  have  referred,  if  signed  and  delivered  by  Eldred,  constitute  a 

food  and  available  set-off  and  defence  to  the  bond  as  against 
lldred,  the  legal  plaintiff 
^^  2.  Has  the  defendant  shown  a  good  and  available  defence  as 
against  the  executors  of  Mrs.  Ann  Patrick,  the  assignee  of  the 
judgment  ?  It  is  well  settled,  that  the  assignee  of  a  bond  takes 
'  it  subject  to  all  the  equities  which  subsisted  between  the  original 
parties,  and  that  the  obligor  can  set  up  anv  defence  to  the  bond 
in  the  hands  of  the  assignee,  that  he  could  set  up  to  it  in  the 
hands  of  the  obligee,  at  the  date  of  the  assignment,  and  notice 
thereof.  The  defendant,  therefore,  may  set  up  any  defence  to 
this  bond  in  the  hands  of  the  executors  of  Mrs.  Patrick,  which 
he  could  set  up  to  it  in  the  hands  of  Eldred,  unless  estopped  by 
some  act  or  thing  done  by  his  intestate,  from  denying  its  validity. 
^  If  an  obligor  induce  a  person  to  take  an  assignment  of  his  bond, 
by  admitting  the  justice  of  the  debt,  or  declaring  that  he  has  no 
defence,  he  cannot  afterwards  deny  it  to  the  prejudice  of  the 
assignee.  But  in  order  to  create  this  equitable  estoppel,  it  is 
necessary  for  the  assignee  to  show,  not  only  that  he  took  the 
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assignment,  but  that  lie  paid  a  valuable  consideration  for  it.  If 
the  law  were  otherwise,  an  ignorant  obligor  might  easily  be 
trapped  into  an  admission,  and  a  sham  assignment  might  be  made 
for  the  very  purpose  of  keeping  out  an  honest  defence.  The 
assignee  must  also  be  able  to  show,  that  the  admission  was  made 
before  he  expended  his  money  in  procuring  the  assignment.  Any- 
thing said  afterwards  can  ao  no  harm,  because  it  could  not  be 
his  motive  for  making  the  purchase,  and  therefore  it  shall  not 
affect  the  other  party  by  way  of  estoppel :'  Weaver  v.  Lynch, 
1  Casey  461— Eldred  v.  Hazlett's  Admr.,  9  Casey  807. 

^^  Did,  then,  the  defendant's  intestate  induce  Mrs.  Patrick,  or 
her  assignors,  Patricks  &  Friend,  to  take  an  assignment  of  the 
bond,  by  admitting  the  Justice  of  the  debt,  or  declaring  that  he 
had  no  defence  to  it?  The  bond  was  first  assigned  to  Nancrede 
and  Ballard,  to  secure  the  payment  of  $5000,  to  be  re-assigned 
on  payment  thereof.  It  was  re-assigned  to  Eldred,  on  the  11th 
of  February  1854,  who  assigned  it  to  Patricks  &  Friend,  on  the 
18th  of  February  1854,  to  whom  the  judgment  thereon  was  also 
assigned  by  Eldred,  on  the  16th  of  February  1854,  as  of  the 
18th,  the  day  on  which  the  bond  was  assigned. 

"  Did  Patricks  &  Friend,  then,  under  whom  Mrs.  Patrick,  the 
plaintiff's  testatrix,  derived  title,  take  the  assignment  of  the  bond 
and  judgment  on  the  faith  of  the  representations  of  Dr.  Hazlett, 
that  the  debt  was  due,  and  that  he  had  no  defence  or  set-off  there- 
to ;  and  did  they  advance  any  money  or  securities  on  the  faith 
of  the  representations  he  made  ?  If  they  did,  they  would  be  pro- 
tected to  the  extent  of  the  money  or  securities  so  advanced. 

'^  The  plaintiffs  allege  that  the  defendant's  intestate,  by  his 
letter,  dated  18th  February  1854,  addressed  to  Patricks  &  Friend, 
admitted  that  the  bond  was  due  and  owing  by  him,  and  that  he 
had  no  defence  or  set-off  thereto,  or  to  any  part  thereof.  The 
defendant  alleges  that  this  letter  was  never  signed  by  Dr.  Haz- 
lett— ^that  the  signature  appended  thereto,  as  the  signature  of 
Dr.  Hazlett,  is  a  forgery.  Whether  the  alleged  signature  of  Dr. 
Hazlett  is  his  genuine  and  proper  signature,  or  whether  it  be  a 
forgery,  as  alleged,  is  a  question  of  fact  for  the  determination 
of  tne  jury,  from  all  the  evidence  in  the  cause.  (The  court  here 
referred  to  the  evidence.) 

"  If  the  jury  find  that  the  signature  is  not  the  genuine  signa- 
ture of  Dr.  Hazlett,  but  that  the  same  is  a  forgery,  the  defend- 
ant is  not  estopped  from  setting  up  any  defence  which  he  may 
have  to  the  bond,  and  having  ^own  a  good  defence  as  against 
Eldred,  would  be  entitled  to  your  verdict.  But  if  you  find,  that 
Dr.  Hazlett  signed  the  letter  in  controversy,  another  question 
will  arise  for  your  determination. 

"  8.  When  was  the  paper  executed  by  Dr.  Hazlett,  and  when 
was  it  delivered  to  Patricks  k  Friend  r  Was  it  signed  and  de- 
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livered  on  the  day  on  which  it  bears  date,  or  was  it  signed  and 
delivered  afterwards,  some  time  between  the  13th  and  16th  of 
February,  or  after  the  latter  date  ?  The  legal  presumption,  in 
the  absence  of  all  other  evidence,  is  that  the  letter  was  signed 
and  delivered  the  day  it  bears  date.  But  this  presumption  may 
be  rebutted  by  evidence  showing  that  it  was  not,  in  point  of  fact, 
delivered  the  day  it  bears  date,  but  afterwards.  The  jury  will 
determine  from  the  date  of  the  letter,  its  contents,  and  the  testi- 
mony of  Wm.  C.  Friend,  when  the  letter  was  signed  by  Dr.  Haz- 
lett,  and  delivered  to  Patricks  k  Friend. 

^'  4.  The  next  question  for  your  determination  is,  did  Patricks 
k  Friend  advance  any  money  to  Eldred  on  the  bond,  after  the 
letter  of  Hazlett  came  into  their  hands,  on  the  faith  of  it  ?  If 
they  did,  they  would  be  protected  for  the  amount  of  the  advance 
so  made.  But  if  they  made  no  advance  on  the  bond,  after  the 
letter  came  into  their  hands,  the  defendant  is  not  estopped  by  it 
from  setting  up  the  defence  to  the  bond  in  their  hands — ana  it 
is  no  protection  for  advances  previously  made,  because  the  letter 
of  Dr.  Hazlett  could  not  have  been  their  motive  for  making  them : 
Weaver  v.  Lynch,  1  Casey  451. 

^'  If  the  defendant  is  not  estopped  from  setting  up  a  defence 
to  the  bond  in  the  hands  of  Patricks  &  Friend,  I  see  no  evidence 
in  the  case  that  will  prevent  him  from  setting  up  the  defence  as 
against  the  executors  of  Mrs.  Patrick,  the  beneficial  plaintiffs. 
There  is  no  evidence  that  she  purchased  the  judgment  on  the 
faith  of  the  letter  of  the  18th  February  1854,  or  that  she  even 
saw  it,  or  was  informed  of  its  contents.  Besides,  if  the  letter 
was  exhibited  to  Mrs.  Patrick  when  the  judgment  was  assigned 
to  her,  it  could  not  operate  as  an  estoppel  against  the  de&nce 
set  up  here,  because  it  was,  as  the  Supreme  Court,  in  the  opinion 
delivered  by  Thompson,  J.,  in  this  very  case,  have  said,  ^  reM  inter 
alios  aeta^  if  genuine,'  and  *  would  not  so  operate  as  between 
the  parties  to  this  suit.'  Mrs.  Patrick  was  no  party  to  the  letter 
of  Hazlett — it  was  not  addressed  to  her.  She  nad  no  more  right 
to  advance  her  money  on  the  faith  of  the  letter,  than  she  had  to 
advance  it  on  the  faith  of  the  bond  or  judgment,  without  inquiry. 
And  there  is  *  no  exception  to  the  rule  of  the  right  of  the  obligor 
to  defalcate  or  set  up  equities  as  against  an  assignee,  unless  he 
has  inquired  of  the  obligor,  and  ascertained  that  there  is  nothing 
to  be  set  up:'  Eldred  v.  Hazlett's  Admr.,  9  Casey  315.  But 
though  the  letter  of  the  13th  February  1854  cannot  operate  as 
an  estoppel  as  between  the  executors  of  Mrs.  Patrick  and  the 
defendant,  the  former  mav  recover  on  the  bond  whatever  Pat- 
ricks &  Friend  advanced  thereon,  on  the  faith  of  the  letter,  if  the 
jury  find  it  to  be  genuine. 

*'*'  5.  I  have  thus  far  considered  the  case,  and  instructed  the 
jury,  on  the  hypothesis  that  Dr.  Hazlett,  at  the  date  of  the  letter 


Digitized  by 


Google 


26  SUPREME  COURT  IPUtshurffh 

[Eldred  v.  Hailetf  s  Administrator.] 

of  the  13th  February  1864,  if  that  letter  is  genuine,  might  have 
set  up  the  same  defence  to  the  bond  as  against  Eldred  which  is 
now  set  up  by  his  administrator  here,  and  that  the  said  defence 
is  not  fraudulent  or  covinous.  But  there  are  two  other  aspects 
in  which  the  case  must  be  considered : 

"  (1.)  The  plaintiflFs  allege  that  the  receipt  and  note  for  ^6600, 
given  by  Eldred  to  Hazlett,  bearing  even  date  with  the  bond, 
and  the  two  other  notes— one  dated  October  19,  1851,  for  $250, 
the  other  dated  February  5,  1853,  for  J188.41;  and  due-bill 
dated  February  15,  1853,  for  J150— were  not  in  existence  when 
the  letter  of  the  13th  of  February  1854  was  executed  and  de- 
livered to  Patricks  &  Friend,  but  that  they  were  subsequently 
given  by  Eldred  to  Hazlett  without  any  consideration  therefor, 
or,  if  given  for  a  consideration,  then  for  one  arising  after  the  date 
of  the  said  letter,  and  after  notice  of  the  assignment  of  the  bond 
bv  Eldred  to  Patricks  &  Friend.  If  the  receipt,  notes,  and  due* 
bill  referred  to  were  not  given  until  after  the  execution  and  de- 
livery of  the  letter  of  the  13th  February  1854,  and  if  they  were 
given  without  consideration,  or  for  a  consideration  arising  subse- 
quently thereto,  and  after  notice  of  the  assignment  of  the  bond 
and  judgment  to  Patricks  &  Friend,  then  they  constitute  no  de- 
fence as  to  the  amount  advanced  bv  Patricks  &  Friend  to  Eldred, 
and  to  secure  the  payment  of  which  the  bond  and  judgment  were 
assigned  as  collateral  security,  even  tf  the  jury  should  find  that 
the  letter  of  the  ISth  of  February  1864  wa$  not  €u;tually  signed 
and  delivered  to  Patricks  ^  Friend  until  after  the  delivery  of  the 
drafts  and  the  assignment  of  the  judgment  But  if  the  notes  and 
due-bill  *  represented  a  bond  fide  indebtedness  which  was  ascer- 
tained and  fixed  before  the  assignment  by  Eldred,'  then,  although 
ante-dated  and  delivered  after  the  assignment  of  the  judgment 
to  Patricks  k  Friend,  they  constitute  a  good  defence  as  ajgainst 
the  said  Patricks  &  Friend,  and  their  assignee,  except  so  much 
as  was  advanced  by  Patricks  &  Friend  on  the  faith  of  the  letter 
of  the  13th  of  February  1864,  after  the  same  came  to  their  hands. 
And  if  nothing  was  advanced  thereafter,  there  can  be  no  recovery 
in  this  case.  The  facts  are  for  the  determination  of  the  jury. 
The  legal  presumption  is,  that  the  papers  referred  to,  viz.  the 
receipt  notes  and  due-bill,  were  signed  and  delivered  on  the  days 
and  at  the  times  they  respectively  bear  date.  But  this  presump- 
tion may  be  rebutted  by  evidepce  showing  the  fact  to  be  other- 
wise. The  only  evidence  tending  to  rebut  this  presumption  is 
the  letter  of  13th  February  1864,  and  the  forms,  conditions,  and 
stipulations  of  the  bond  itself,  to  which  your  attention  has  been 
called  by  the  plaintiff's  counseL  If  you  find  that  the  letter  of 
13th  February  1854  is  a  true  paper — that  it  was  voluntarily  given 
by  Dr.  Hazlett — it  is  evidence,  taken  in  connection  with  the 
bond  itself,  tending  to  rebut  the  existence  of  the  papers  bearing 
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date  anterior  to  the  letter.  The  letter  contains  admissions  against 
the  interest  of  Dr.  Hazlett,  and  inconsistent  with  the  defence 
now  set  up.  It  can  admit  of  but  one  of  two  constructions,  as  it 
seems  to  me,  consistent  with  honesty  and  fair  dealing — either  that 
the  facts  stated  therein  are  true,  and  that  Dr.  Hazlett  had  no 
defence  to  the  bond,  or  if  he  had,  that  he  was  willing  to  forego 
that  defence  so  far  as  it  respects  Patricks  &  Friend ;  and  that  it 
might  stand  as  security  for  such  an  amount  as  they  might  ad- 
Tance  thereon.  The  jury  will  determine,  from  all  the  evidence 
in  the  cause,  what  are  tne  facts  in  the  case,  and  whether  they 
are,  or  are  not,  as  alleged  by  the  plaintiff. 

"  (2.)  But  the  plaintiffs  contend  that  if  the  receipt  and  note  for 
J6500,  bearing  even  date  with  the  bond,  and  the  other  notes  and 
due-bill  given  in  evidence,  were  executed  and  delivered  On  the 
days  and  at  the  times  they  respectively  bear  date,  that  the  bond 
was  created  to  enable  Eldred  to  raise  money  on  it  by  assignment, 
sale,  or  pledge,  and  that  the  said  papers,  to  wit,  the  receipt,  notes 
and  due-bill  referred  to,  were  contrived  or  concocted  to  enable 
him  to  defraud  or  impose  upon  any  person  who  might  purchase 
or  advance  money  upon  said  bond.  And  if  the  facts  be  as  alleged, 
then  these  papers  cannot  be  set  up  as  a  defence  to  this  action, 
either  as  to  the  amount  for  which  the  bond  and  judgment  were 
pledged  to  Patricks  &  Friend,  or  as  to  the  amount  advanced 
thereon  by  Mrs.  Patrick.  But  Eldred  and  Hazlett  had  the  right 
to  make  any  arrangement  between  themselves  for  the  satisfaction 
of  the  bond  at  the  time  it  was  given,  if  it  was  not  intended  as  a 
means  to  defraud  others,  that  they  might  see  fit ;  and  such  an 
arrangement  would  be  as  good  and  effectual  a  defence  against 
the  assignees  of  the  bond,  who  had  taken  it  without  inquiry,  as 
against  Eldred  himself.  If  the  papers  referred  to  were  not  exe- 
cuted for  the  purpose  of  enabling  the  parties  to  defraud  those 
who  might  become  purchasers  or  assignees  of  the  bond,  then  the 
defendant  may  set  them  up  as  against  the  assignees  with  the 
same  effect  as  he  could  against  Eldred  himself,  except  so  far  as 
they  may  have  advanced  their  money  on  the  faith  of  the  repre* 
sentations  contained  in  the  letter  of  Hazlett  of  the  13th  of  Feb- 
ruary 1854,  if  the  jury  find  the  letter  to  be  genuine. 

"  The  counsel  on  both  sides  have  submitted  a  number  of  points, 
which  will  now  be  considered.  The  defendant's  points  are  suf- 
ficiently answered  in  the  charge,  and  so  far  as  they  are  not  an- 
swered they  are  refused. 

^^  As  to  plaintiff's  points,  the  1st  and  2d  are  refused.  The  plain- 
tiff had  the  right  to  issue  the  writ  of  $oi.  fa.  in  order  to  continue 
the  lien  of  the  judgment,  pending  the  controversy  as  to  the 
validity  and  the  amount  due  thereon ;  and  it  was  an  oversight, 
if  not  negligence,  on  the  part  of  defendants,  not  to  enter  an  ap- 
pearance thereto.     But  tne  judgment  on  the  sci.  fa,  is  not  con- 
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elusive  upon  the  defendant's  rights  in  this  case ;  if  it  is^  why  are 
we  trying  the  issues  which  involve  the  validity,  and  the  amount 
due  on  the  original  judgment  ?  Instead  of  spending  our  time  in 
a  vain  trial,  application  ought  to  have  been  made  to  the  court 
to  revoke  the  order  opening  the  judgment  in  this  case,  if  the 
judgment  on  the  set,  fa.  is  conclusive  between  the  parties  litigant 
here.  But  the  judgment  on  the  sci.  fa.  is  not,  conclusive,  nor  is 
it,  in  my  opinion,  any  evidence  in  favour  of  the  plaintiff's  claim, 
which  the  jury  may  consider  in  connection  with  the  other  evi- 
dence in  the  case.  And  even  if  there  was  any  diflBculty  on  this 
point,  I  should  be  disposed  to  make  the  rule  to  open  the  judg- 
ment on  the  8ci.  fa.  already  taken,  absolute.  But  it  seems  to 
me  that  the  judgment,  as  entered,  being  for  the  penalty  to  be 
released  on  payment  of  the  debt,  interest,  and  costs  of  this  case, 
may  well  stand  for  whatever  amount,  if  any,  may  be  found  due 
on  the  trial  of  the  issues  here.  And  if  nothing  be  fpund  due, 
then  the  defendants  will  be  entitled  to  have  the  judgment  satis- 
fied on  payment  of  the  costs. 

"  The  3d  point  is  affirmed. 

^^The  4th  and  5th  points  are  sufficiently  answered  in  the 
charge. 

"  The  6th  point  declined. 

"  The  7th  point  is  sufficiently  answered  in  the  charge. 

"  The  8th  point  is  declined,  except  so  far  as  affirmed  in  the 
instructions  contained  in  the  charge ;  which  the  jury  will  bear 
in  mind. 

"  The  9th  point,  is  already  affirmed  in  the  charge. 

"  The  jury  will  then  determine : 

^'  1st.  Whether  the  defendant  has  shown  a  good  and  available 
defence  to  the  judgment  as  against  Eldred,  the  legal  plaintiff. 

"  2d.  If  so,  whether  or  not  he  is  estopped  by  the  acts  and  admis- 
sions of  his  intestate  from  setting  up  the  same  defence  as  against 
the  beneficial  plaintiffs  in  this  case  ?  Did  Dr.  Hazlett  sign  the 
letter  of  the  18th  February  1854,  or  is  the  signature  appended 
thereto  a  forgery  ? 

"  8d.  If  he  signed  the  letter,  when  was  it  delivered  to  Patricks  ft 
Friend  ? 

"  4th.  Did  Patricks  ft  Friend,  after  the  same  came  into  their 
hands,  advance  any  money  or  securities  on  the  faith  of  it  ?  K  so, 
the  executors  of  Mrs,  Patrick  would  be  entitled  to  recover  the 
amount  advanced,  with  interest  from  the  date  thereof.  But  they 
would  not  be  entitled  to  recover  more,  unless  the  defence  set  up 
here  is  fraudulent  or  covinous. 

"  5th.  When  did  Eldred  execute  and  deliver  to  Hazlett  the  re- 
ceipt for  the  judgment  and  the  note  for  ^6500,  and  the  two  other 
notes  and  due-bill  given  in  evidence  ?  Were  they  signed  and 
delivered  on  the  days  and  at  the  times  they  respectively  bear 
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date,  or  after  the  execution  and  delivery  of  the  letter  of  the  18th 
February  1864  ?  And  if  they  were  signed  and  delivered  after 
the  letter  of  the  18th  February  1854,  were  they  given  without 
consideration,  or  for  a  consideration  arising  subsequent  to  the 
date  of  said  letter,  and  after  notice  of  the  assirament  of  the  bond 
and  judgment  to  Patricks  k  Friend  ?  If  so,  the  beneficial  plain- 
tiffs may  recover  the  amount  advanced  by  Patricks  &  Friend, 
even  if  the  latter  did  not  receive  the  letter  of  the  13th  Feb- 
ruary 1864,  until  after  they  had  delivered  the  drafts  to  Eldred, 
and  had  taken  an  assignment  of  the  bond  and  judgment. 

"  Was  the  bond,  upon  which  the  judgment  in  this  case  was 
entered,  created  to  enable  Eldred  to  raise  money  on  it  by  assign- 
ment, sale,  or  pledge  ? — and  were  the  receipt,  and  the  note  for 
^6600,  and  the  other  notes  and  due-bill  given  in  evidence,  con- 
trived and  concocted  to  enable  Eldred  to  defraud  or  impose  upon 
any  person  who  might  purchase  the  said  bond  or  advance  money 
or  securities  thereon  ?  If  so,  the  beneficial  plaintiffs  may  recover 
the  amount  advanced  by  Patricks  &  Friend,  or  even  by  Mrs. 
Patrick,  although  the  receipts  and  notes  may  have  been  executed 
and  delivered  when  the  bond  was  given. 

"  One  word  in  regard  to  the  agreement  of  the  4th  March  1864. 
The  jury  will  give  to  that  agreement  no  consideration  whatever, 
if  they  find  that  Hazlett  had  notice  of  the  assignment  of  the 
judgment  to  Patricks  &  Friend,  when  that  paper  was  delivered 
to  him  by  Eldred." 

To  which  instructions  of  the  court  and  answer  to  the  points 
submitted,  the  plaintiff's  counsel  did  then  and  there  except. 

The  jury  found  in  favour  of  the  defendant,  and  judgment 
having  been  entered  thereon,  the  plaintiffs  sued  out  this  writ, 
and  assigned  for  error  the  following  matters,  viz. : — 

1.  The  court  erred  in  opening  the  judgment  rendered  on  the 
%ci.fa,  de  novOy  in  No.  699,  November  Term  1869,  at  the  instance 
of  defendant,  upon  his  following  reasons : — 

^'  First.  A  8ci.  fa.  on  the  same  judgment  is  still  pending  and 
undetermined,  at  No.  469,  January  Term  1866. 

^^  Second.  The  original  judgment  had  been,  was,  and  now  is, 
opened  to  let  the  defendant  into  a  defence  on  its  merits,  and  a 
jury  sworn  is  now  to  try  the  issue  joined  therein. 

"Third.  The  reasons  given  in  the  opening  of  the  original 
judgment  are  again  reiterated  upon  this  application." 

Aid  in  making  the  following  order  thereon : — 

"And  now,  to  wit:  April  18th  1860,  the  court  order  the  judg- 
ment in  the  above  case  to  be  opened,  and  the  defendant  let  into 
a  defence — and  direct  this  paper  to  be  filed  nunc  pro  tunc,  as  of 
the  11th  inst." 

2.  The  court  erred  in  refusing  to  charge  the  jury  as  requested 


Digitized  by 


Google 


30  SUPREME  COURT  lPitt$hwgi 

[Ekired  v.  Haslettf s  Adminiatntor.] 

in  the  plaintiff's  first  point,  and  in  answering  the  same  as  was 
done. 

4.  The  court  erred  in  not  answering  plaintiff's  fourth  point. 

5.  The  court  erred  in  refusing  to  charge  the  jury  as  requested 
in  plaintiff's  sixth  point. 

6.  The  court  erred  in  refusing  to  affirm  plaintiff's  eighth 
point.  And  in  chareinff  the  jury  that  Mrs.  Ann  Patrick  could 
recover  no  more  on  tne  oond  than  Patricks  &  Friend. 

7.  The  court  erred  in  admitting  in  evidence  the  agreement  of 
the  4th  of  March  1854  (ant^,  p.  19) ;  and  in  charging  as  follows 
as  to  the  legal  effect  of  said  paper :  "  One  word  in  regard  to 
the  agreement  of  the  4th  March  1854.  The  jury  will  give  to 
that  agreement  no  consideration  whatever,  if  they  find  that 
Hazlett  had  notice  of  the  assignment  of  the  judgment  to  Patricks 
k  Friend,  when  that  paper  was  delivered  to  him  by  Eldred." 

JSamiltan  and  Aeheson,  for  plaintiffs  in  error. — The  former  ver- 
dict was  for  $2272.83  in  favour  of  plaintiff,  the  last  verdict  under 
the  same  evidence  was  in  favour  of  the  defendant.  This  was 
owing  to  the  errors  of  the  court  below,  which  are  here  specified:— 

1.  The  order  of  the  court  opening  the  original  was  no  impedi- 
ment to  the  issuing  of  the  act.  fa.  thereon,  wnich  was  not  merely 
a  continuance  of  the  lien,  but  a  call  on  the  defendant  to  show 
cause  why  execution  should  not  issue :  Act  of  20th  March  1827. 
The  issue  of  a  set.  fa.  pending  a  former  one  is  an  abandonment 
of  it — the  pendency  of  the  first  should  be  pleaded  in  abatement. 
The  judgment  on  a  $et.  fa.  is  q%u>d  recuperet^  and  a  bar  to  reco** 
very  on  the  original :  Chaffe  v.  Childs,  7  Watts  84 ;  Collingwood 
V.  Carson,  2  W.  &  S.  220 ;  Meason's  Estate,  6  Watts  464 ;  Cus- 
ter V.  Detterer,  3  W.  &  S.  28. 

Being  final  and  adverse,  the  court  had  no  power  to  open  it 
after  the  lapse  of  three  terms :  Catlin  v.  Robinson,  2  Watts  379 ; 
Stephens  v.  Cowan,  6  Watts  513 ;  Mathews's  Executors  v.  Pat- 
terson, 9  Casey  487. 

2.  The  propriety  of  a  point  is  to  be  tested  by  the  state  of  the 
cause  when  the  evidence  is  closed  and  the  charge  is  given.  At 
that  time  this  judgment  possessed  all  the  Qualities  of  a  judgment 
on  a  verdict :  Bradee  v.  Brownfield,  4  Watts  474.  The  effect 
of  opening  the  first  was  to  enable  defendant  to  defend  on  the  $ci. 
fa.  If  the  judgment  on  the  $ci.fa.  was  not  conclusive,  it  was 
evidence  of  the  acquiescence  of  the  parties. 

4.  The  fourth  point  was  not  fully  answered. 

5.  The  paper  referred  to  in  this  assignment  of  error  was  not 
to  have  the  effect  of  an  estoppel,  but  to  overthrow  the  prim4 
facie  date  of  the  papers  offered  by  defendant.  Legal  presump- 
tions must  give  way  to  known  facts :  Rex  v.  Upton,  21  Eng. 
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Com,  Law  Rep.  839;  Succession  of  Tilghman,  7  Rob.  (La.)  Rep. 
887. 

6.  In  case  of  hypothecation  with  power  to  sell,  the  purchaser 
acquires  a  title  to  the  whole  instrument  and  the  indebtedness 
which  it  represents,  though  it  exceed  pledgee's  advances ;  which 
rule  applies  to  the  purchaser  of  this  bond  from  Patricks  &  Friend. 

7.  The  judgment  was  assigned  to  Patricks  &  Friend,  Feb- 
ruary 16th  1854,  while  the  agreement  is  dated  March  4th  1854, 
and  was  therefore  improperly  admitted.  The  assignment  on  the 
docket  is  constructive  notice  to  strangers  as  welj  as  to  defend- 
ants :  1  Harris  620 ;  10  Harris  800 ;  1  Casey  80 ;  5  Casey  401. 
But  the  case  was  improperly  made  to  turn  on  the  question  of 
actual  notice. 

P.  O.  Shannon^  for  defendant  in  error. — ^If  the  court  erred  in 
its  ruling  in  another  judgment,  the  remedy  here  must  be  in  that 
particular  case.  The  first  complaint  in  this  case  is  that  the 
court  opened  another  judgment,  to  wit.  No.  699  of  November 
Term  1859.  The  original  judgment  was  to  July  Term  1852,  No. 
518 ;  the  first  sci.  fa.  to  January  Term  1856,  No.  459,  while  the 
9ei.  fit,  de  novo  is  as  above  stated.  The  first  writ  of  error  was 
nonprossed ;  on  the  second  there  was  a  venire  de  novo  awarded. 
Pending  this,  and  while  a  trial  on  the  merits  was  ordered  and 
approaching,  it  was  improper  to  take  judgment  on  the  second 
id  fa. ;  and  in  opening  it  the  District  Court  were  in  the  exercise 
of  a  discretion  which  wul  not  be  reviewed  here :  Kalvack  v.  Fisher, 
1  Rawle  323;  Kellog  v.  Krauser,  14  S.  &  R.  143;  Nice  v.  Bow- 
man, 6  Watts  26. 

There  is  no  error  here.  If  the  record  in  the  second  set.  fa. 
were  here  on  this  writ,  it  would  exhibit  a  pending  rule  to  show 
cause  why  the  judgment  should  not  be  opened. 

As  to  the  error  in  omitting  to  answer  certain  points,  the  court 
properly  and  truly  replied,  "  They  are  answered  in  the  general 
charge,  '  which  is  sufficient. 

The  efficacy  of  the  paper  dated  February  18th  1854,  if  genu- 
ine, was  fully  set  forth  in  the  general  charge.  It  was  conceded 
on  the  trial  that  defendant  had  a  good  defence  against  M.  E. 
Eldred,  Jr.,  but  it  was  denied  that  it  was  available  against  Mrs. 
Patrick's  executors ;  that  he  was  estopped  by  this  paper  from 
setting  up  a  defence  to  the  judgment.  The  answer  was,  first, 
that  it  was  a  forgery ;  and  secondly,  that  it  was  not  executed  and 
delivered  to  Patricks  &  Friend  until  after  they  had  delivered  the 
drafts  to  Eldred  and  received  from  him  the  bond  and  judgment  as 
collateral  security,  and  was  not  therefore  the  consideration  of  the 
transfer.  But  tnese  points  were  fairly  submitted  to  the  jury, 
and  in  this  particular  there  is  no  cause  of  complaint. 
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The  opinion  of  the  court  was  delivered,  January  7th  1861,  by 

Thompson,  J. — 1.  The  first  assignment  of  error  is  to  the  action 
of  the  court  in  opening  the  judgment  for  want  of  appearance  in 
No.  599  of  November  Term  1859,  being  a  judgment  on  a  sci.  fa. 
denovo  quare  ex.  non  in  this  case.  Opening  judgments  is  usually 
^  matter  of  discretion ;  but  if  it  were  not  so,  we  could  not  correct 

the  error  here,  for  the  record  in  that  case  is  not  before  us.  No 
other  answer  is  needed  to  this  assignment. 

2  and  3.  The  revival  of  the  original  judgment  is  but  a  con- 
tinuation of  it.  In  form  the  proceeding  by  9ci.  fa.  is  a  distinct 
action,  but  in  fact  is  not  so.  Satisfaction  of  the  original  judg- 
ment is  a  satisfaction  of  the  judgment  in  the  sci.  fa.  So  a  reversal 
of  the  former  has  the  same  effect  on  the  latter :  12  S.  &  B.  412. 
Here  the  attempt  is  to  control  the  original  by  the  secondary 
judgment — to  make  the  latter  conclusive  as  to  what  the  former 
must  be — to  raise  the  stream  above  the  fountain.  This  would 
invert  the  order  of  precedence  altogether ;  and  it  needs  no  argu- 
ment to  prove  that  the  court  were  right  in  refusing  to  charge 
that  the  judgment  was  conclusive  or  any  evidence  whatever. 

On  this  record,  however,  there  was  not  room  for  any  contro- 
versy in  regard  to  the  point,  inasmuch  as  the  conclusiveness  of 
the  judgment  was  destroyed  by  being  opened.  We  cannot  inquire 
at  what  moment  this  was  done,  but  will  presume  it  was  done 
during  the  trial.  In  either  point  of  sight,  the  ruling  of  the  court 
was  right. 

4  and  5.  These  errors  are  not  sustained,  as  the  points  were 
substantially  answered  in  the  general  charge. 

6.  This  error  is  based  upon  a  supposed  erroneous  instruction 
in  regard  to  the  amount  the  plaintiffs  might  recover,  if  entitled 
to  recover  at  all.  It  was,  that  they  could  recover  no  more  than 
the  assignees  of  the  testator  could  have  recovered  if  suing.  This 
left  the  jury  free  to  find  a  verdict  for  the  plaintiffs  to  that  extent, 
if  the  evidence  should  justify  it.  But  the  jury  found  that  the 
plaintiffs  were  not  entitled  to  recover  anything.  That  a  larger 
sum  was  not  indicated  as  the  basis  of  recovery,  seems  to  have 
been  of  no  consequence,  since  it  appears  that  nothing  was  due. 

7.  The  testimony,  the  admission  of  which  and  instructions 
thereon  form  the  seventh  specification  of  error,  was  received 
under  the  fifth  plea  of  the  defendants,  viz.  that  the  plaintiff  by 
the  instrument  of  writing  "  agreed  to  surrender  to  the  defendant 
the  bond  in  controversy."  The  replication  to  this  and  to  other 
matters  pleaded,  was,  that  the  defendants  were  estopped  from 
setting  up  the  several  matters  in  the  pleas  contained,  by  the 
written  and  verbal  acknowledgments  of  the  defendants*  intestate 
before  the  assignment  of  the  bond  and  judgment.  It  would 
follow  of  necessity,  then,  if  the  estoppel  failed,  that  the  instru- 
ment of  writing  of  the  4th  of  March  1854  would  have  just  such 
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effect  as  its  character  would  entitle  it  to  have,  and  of  course  no 
more.  This  being  the  state  of  the  pleadings,  I  can  see  no  error  in 
admitting  it.  But  can  this  be  said  of  the  instructions  in  regard 
to  it  T    We  shall  see. 

It  was  an  executory  declaration  or  promise  without  considera- 
tion to  surrender  up  the  bond  of  J8000  upon  a  certain  contin- 
gency. That  contingency  had  not  happened,  and  there  was 
neither  time,  place,  nor  circumstance  fixed  for  testing  whether 
"  Hazlett  and  all  other  bond  fide  stockholders  were  or  were  not 
liable  to  pay  the  remaining  sums  due  on  all  the  shares  held  by 
them  to  said  company,  by  due  course  of  law."  If  not  liabhy  the 
bond  was  to  be  surrendered.  This  naked  unexecuted  proposition, 
without  a  consideration  to  support  it,  would  bind  nobody ;  and  to 
allow  it  effect  as  a  defence  would  be  error,  but  perhaps  without 
injury  in  this  case. 

That  it  might  become  effective  under  the  remark  of  the  learned 
judge,  embraced  in  this  assignment,  can  hardly  be  doubted.  It 
was  this :  "  The  jury  will  give  to  that  instrument  (of  the  4th  of 
March  1854)  no  consideration  whatever,  if  they  find  that  Hazlett 
had  notice  of  the  assignment  of  the  judgment  to  Patricks  k 
Friend  when  the  paper  was  delivered  to  him  by  Eldred."  This 
was  a  negative  pregnant,  and  the  converse  of  the  proposition 
would  be  sure  to  be  followed  in  case  notice  was  not  proved,  and 
in  this  way  effect  would  be  given  to  an  instrument  entitled  to 
none,  under  any  circumstances. 

So,  too,  of  the  remark  in  regard  to  notice.  I-cannot  but  think 
it  was  calculated  to  mislead  the  jury.  The  assignment  on  the 
record  was  constructive  notice  to  the  defendant  as  well  as  to 
others:  1  Harris  620;  10  Id.  800;  1  Casey  80;  6  Id.  401.  It 
was  dated  13th  February  1854.  That  was  notice — ^but  the  learned 
judge  put  that  matter  contingently,  and  in  such  a  way  as  to  lead 
the  jury  to  believe  that  actual  notice  must  be  shown.  Had  he 
not  meant  this,  he  should  have  instructed  the  jury  that  there  was 
constructive  notice  before  the  receipt  of  the  paper  by  Hazlett, 
by  virtue  of  the  assignment  on  the  docket,  and  therefore  the  paper 
was  inoperative  and  not  to  be  considered  by  them.  But,  con- 
ceding that  there  was  error  in  these  particulars,  did  it  do  the 
plaintiff  any  injury  T    If  not,  we  will  not  reverse. 

Let  us  recur  to  the  state  of  the  record  and  the  testimony. 
The  plaintiff  claimed  by  virtue  of  the  assignment  of  Patricks 
&  Friend,  and  introduced,  after  giving  in  evidence  the  bond  and 
assignment,  the  letter  of  the  13th  February  1854.  If  that  letter 
was  genuine,  it  estopped  Hazlett  or  his  administrators  from 
denying  the  debt  so  far  as  Patricks  k  Friend  were  concerned, 
at  least  as  to  so  much  of  it  as  they  acquired  title  to  by  advance 
after  its  receipt.  If  not  ^nuine,  then  there  was  nothing  to 
interoose  between  the  set-off  and  the  assignee,  and  by  this  mean^a 
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the  bond  would  be  satisfied,  whether  as  a  bond  for  91500  op 
$8000.  I  see  nothing  in  the  case  to  prevent  this  result.  The 
jury  undoubtedly  found  against  the  genuineness  of  the  letter, 
and  this  necessarily  resulted  in  a  verdict  for  the  defendants. 
The  instruction  complained  of  had  no  tendency  whatever  to 
influence  the  jury  as  to  this  main  point,  and  for  that  reason, 
even  if  erroneous,  was  harmless.  On  all  the  real  points  of  the 
case  the  instructions  of  the  learned  judge  were  eminently  impar- 
tial, lucid,  and  fair ;  and  we  feel  bound,  for  the  reasons  given, 
to  affirm  the  judgment. 

Judgment  affirmed. 
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I   25  sc  i83|  Crawford  versus  Stewart 

88  34l 

If  211  •  77|  Surplus  Bond  on  Sale  of  Land /or  Tax^,  med  out  in  name  of  County 
Treasurer. — Rights  of  Equitable  Oumers. — Power  of  Court  to  quash 
Writs. 

1.  An  action  may  be  maintained  in  the  name  of  a  county  treasurer,  obli- 
fl^By  on  a  sarplus  bond  given  on  the  purchase  of  land  for  taxes,  though  the 
interest  of  the  e<)uitable  owner  do  not  appear ;  and  it  is  error  to  quash  the 
writ,  if  unobjectionable  in  form,  service,  and  between  competent  parties,  on 
the  ground  that  the  interest  of  the  cestui  que  use  is  not  set  out  in  the  plead- 
ings. 

2.  The  power  of  quashing  writs  should  be  confined  to  proceedings  that  are 
irregular,  defective,  or  improper. 

3.  The  legal  right  to  recover  on  a  surplus  bond  is  in  the  treasurer  named 
therein  as  obligee.  After  recovery,  the  court  will  ascertain  the  rights  of  the 
equitable  owners,  by  framing  an  issue  as  to  disputed  facts  if  necessary,  or  by 
the  aid  of  an  auditor,  execution  on  the  judgment  being  stayed  in  the  meantime. 

Error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  debt,  brought  by  "  The  treasurer  of 
Fayette  county,  for  the  use  of  Isaac  Baily,  administrator  of 
Christian  Wireman,  deceased,  and  Mary  Zeilin,  against  Andrew 
Stewart,"  on  a  bond  given  by  him  as  purchaser  at  a  treasurer's 
sale  of  unseated  land,  for  the  surplus-money  that  remained  after 
satisfying  the  taxes  for  which  it  was  sold,  and  costs.  The  suit 
was  brought  September  6th  1856,  and  the  writ  served  September 
9th  1856.  December  10th  1856,  there  was  a  rule  on  plaintiff 
to  declare  or  non  pros.y  and  on  the  26th  of  December  a 
declaration  was  filed  with  a  rule  to  plead,  under  which  the  defend- 
ant pleaded  nil  debet  and  payment,  and  payment  with  leave,  &c. 
At  March  Term,  when  the  cause  came  on  for  trial,  the  court,  on 
application  of  plaintiflF's  counsel,  struck  out  the  name  of  Mary 
Zeilin,  as  one  of  the  equitable  parties ;  and  at  the  same  term,  on 
leave  given,  the  defendant  filed  the  following  special  plea : — 

"  That  at  the  time  of  the  sale  of  the  tracts  of  land  by  the 
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treasurer  of  said  county,  on  which  the  surplus  bond  sued  upon 
in  this  case  was  given,  neither  Christian  Wireman  nor  Mary 
Zeilin  were  the  owners  of  said  land,  nor  had  they  or  either  of 
them  any  interest  or  estate  in  or  to  said  tracts  or  either  of  them.*' 

To  this  plea  the  plaintiff  put  in  the  following  replication,  viz. : 
"  And  the  plaintiff  to  the  above  plea  of  the  defendant  pleaded, 
says  that  by  reason  of  anything  therein  contained  that  he  ought 
not  to  be  barred  of  his  said  action,  because  he  says  that  the  facts 
as  therein  alleged  are  not  true,  and  this  he  prays  may  be  inquired 
of  by  the  country,  &c."     The  cause  was  then  continued. 

At  June  Term  1860,  the  case  was  again  called  for  trial,  when 
plaintiff's  counsel,  on  leave  given,  amended  the  style  of  the 
suit  by  inserting  the  name  of  "  William  Crawford,  late,"  so  as 
to  read  William  Crawford,  late  treasurer  of  Fayette  county,  for 
use,  &c.  A  jury  was  then  called  and  sworn,  when  the  plaintiff 
gave  the  bond  of  the  defendant  in  evidence,  and  rested. 

The  defendant's  counsel  then  moved  the  court  to  quash  the 
writ,  upon  the  ground  that  the  administrators  had  no  right  to 
bring  the  suit,  and  must  show  that  they  were  the  original  owners 
at  the  time  of  the  sale. 

The  plaintiff's  counsel  objected  that  the  writ  of  summons 
could  not  be  quashed  after  a  plea  in  bar,  and  asked  and  obtained 
leave  further  to  amend  by  striking  out  the  name  of  the  cestui 
que  use.  The  court  discharged  the  jury  and  quashed  the  writ, 
for  the  following  reasons : — 

^*  The  plaintiff  has  yielded  to  the  special  plea  of  the  defend- 
ants, which  is  an  admission  that  the  persons  for  whose  use  the 
bond  was  sued  were  not  the  original  owners,  or  that  they  were 
not  prepared  to  show  it.  Now  the  defendant  stands  ready  with 
his  other  pleas,  and  professes  to  be  able  to  show  that  he  himself 
was  the  original  owner  at  the  time  of  the  sale.  Is  it  our  duty 
to  permit  the  suit  to  go  on  under  the  circumstances  ?  If  we  do,  the 
rights  of  others  might  be  impaired  or  lost  altogether.  We  think 
there  is  sufficient  in  the  case  in  1  Jones  488,  Irish  v.  Johnston, 
to  warrant  the  court  to  discharge  the  jury  and  quash  the  writ. 
If  no  defence  to  the  recovery  was  to  b^  made,  we  might  receive 
the  verdict  and  enter  judgment  and  ascertain  the  rights  to  the 
money,  after  its  payment  into  court.  But  as  it  at  present  stands, 
the  real  owner  of  the  land  or  monev  arising  therefrom,  might 
be  for  ever  barred  by  a  verdict  and  judgment,  and  that  without 
being  allowed  a  day  in  court.  The  jury  is  therefore  discharged, 
and  the  court  order  the  writ  of  summons  to  be  quashed." 

The  plaintiff  thereupon  sued  out  this  writ,  and  assigned  for 
error  the  discharging  of  the  jury  and  the  quashing  of  the  writ, 
as  above  stated. 

2).  KainCy  for  plaintiff,  cited  Commonwealth  v.  Lightner,  9  W. 
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&  S.  118,  Armdtrong  v.  Lancaster,  5  Watts  68,  as  to  the  right 
of  the  legal  party  to  recover  without  naming  the  cestui  que  use ; 
and,  with  regard  to  the  quashing  of  the  writ ;  Belton  v.  Robinson, 
13  S.  &  R.  193. 

J.  B.  ^  A.  Bowell,  for  defendant  in  error,  cited  and  relied 
on  the  Act  of  April  3d  1804,  §  4 ;  Act  of  March  2l8t  1806 ; 
Act  of  April  14th  1840 ;  Portland  Bank  v.  Stubb,  6  Mass.  427 ; 
Irish  V,  Johnston,  1  Jones  483 ;  and  Meyer's  Administrator  v. 
Fisher,  12  Harris  516. 

The  opinion  of  the  court  was  delivered,  January  7th  1861,  by 

Thompson,  J. — This  was  an  action  brought  by  the  late  trea- 
surer of  Fayette  county,  against  Andrew  Stewart,  on  a  surplus 
bond  given  by  him  on  the  purchase  of  a  certain  tract  of  land  at 
a  treasurer's  sale  for  taxes.  When  the  writ  was  quashed  it  stood 
on  the  record,  purely  and  simply  an  action  of  debt — ^unobjection- 
able in  form,  between  competent  parties — ^wherein  there  was  duo 
service  of  process,  appearance,  and  plea  by  the  defendant.  There 
was  no  irregularity  anywhere,  and  the  court  had  undoubted  juris- 
diction of  both  the  subject-matter  and  the  parties.  Under  such 
circumstances,  wherein  consisted  the  right  of  the  court  to  dispose 
of  the  case  in  such  a  summary  manner,  against  the  consent  of 
the  plaintiff,  as  they  did  ? 

The  usual,  and  I  think  only,  ground  for  the  exercise  of  such 
a  power  is  to  clear  the  record  of  irregular,  void,  or  defective 
proceedings.  "Where  proceedings  are  clearly  irregular  and 
void,"  says  Bouvier,  3d  Inst.  n.  8342,  "the  courts  will  quash 
them,  both  in  civil  and  criminal  cases,  for  example,  where  the 
array  is  clearly  irregular,  as  if  the  jurors  had  been  selected  by 
persons  not  authorized  by  law." 

"  So  an  indictment,  if  so  defective  as  that  no  judgment  could 
be  riven  on  it,  or  where  there  is  no  jurisdiction  of  the  offence — 
or  the  offence  charged  is  not  indictable :  1  Burr.  516-543 ;  Andr. 
226." 

In  Cun.  Law  Die,  the  word  "quash,"  from  the  French 
"  quasser,"  is  defined  to  mean  "  to  overthrow — annul:  Bract.  Lib. 
6,  tract  2,  cap.  3 ;  as,  if  the  bailiff  of  a  livery  return  any  out 
of  his  franchise,  the  array  shall  be  quashed.  And  Coke  on 
Littleton,  fol.  156,  an  array  returned  by  one  that  hath  no  fran- 
chise shall  be  quashed." 

Thus  it  appears  that  this  remedy  is  defined  as  only  applicable 
to  irregular,  defective,  or  improper  proceedings.  It  would  be 
extremely  hazardous  to  extend  it  to  any  other  cases,  unless 
where  there  was  a  consent  of  parties. 

There  were  no  such  grounds  as  these  in  the  case  in  hand,  but 
the  power  was  exercised  upon  the  supposed  authority  of  Irish  v. 
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Johnston,  1  Jones  483.  The  remark  claimed  as  a  precedent, 
was  not  the  point  in  the  case.  It  was  evidently  a  mere  suffges^ 
tion,  and  not  intended  as  anything  more,  as  any  one  will  see 
who  carefully  considers  that  opinion. 

But  the  real  difficulties  in  this  case,  it  seems  to  me,  are  all  mot 
and  settled  by  the  learned  opinion  in  that  case.  And  of  every 
case  on  surplus  bonds  like  the  present. 

"  The  legal  right  to  recover  on  the  bond,"  says  Gibson,  C.  J., 
"  was  in  the  treasurer  named  in  it  as  obligee,  and  not  in  those 
who  were  entitled  to  the  money.  What  had  the  obligor  to  do 
with  them?  A  recovery  in  the  name  of  the  obligee  without 
disclosing  the  interests  of  the  equitable  parties,  would  discharge 
him  from  liability  to  any  one,  and  he  could  ask  no  more."  ^^In  a 
pure  action  at  law,  a  legal  title  is  always  a  ground  to  recover, 
and  no  more  ought  to  be  set  out  in  the  pleadings ;  yet  in  some 
instances,  a  fiduciary  interest  has.  been  gratuitously  traced  from 
the  legal  plaintiflF  which  invited,  as  might  have  been  expected, 
the  defendant  there,  as  here,  to  meddle  with  questions  that  did 
not  belong  to  him,  and  involved  the  plaintiff  in  unnecessary 
difficulties;  but  this  jumbling  together  of  legal  and  equitable 
titles  in  the  same  action,  springs  not  from  any  legal  necessity, 
but  from  the  pleader's  ignorance  of  the  nature  of  an  action  at 
common  law.  By  this  court,  however,  these  fiduciary  interests 
have  always  been  disregarded  in  the  pleadings,  as  they  were  in 
Armstrong  v.  Lancaster,  5  Watts  67,  and  Pierce  v.  McKeehan,  3 
Barr  136,  the  latter  of  which  shows  how  perilous  it  is  for  a 
plaintiff  to  suffer  himself  to  be  decoved  into  an  issue  on  his 
equitable  right  to  bring  the  action.  If  the  beneficial  ownership 
were  the  ground  of  it,  a  bond  for  the  use  of  several  could  not  be 
sued  without  the  consent  of  all;  or  if  it  were  sued  at  the  instance 
of  one,  for  his  separate  share,  as  onlv  one  action  of  debt  can  be 
maintained  on  a  bond,  and  one  judgment  and  execution,  the 
common  security  would  be  exhausted  by  the  first  beneficial 
claimant  who  put  this  remedy  in  motion."  And  he  might  have 
added  also,  that  a  general  verdict  under  the  general  issue  and 
pleas  to  the  right  of  recovery  by  the  cestui  que  trust,  on  record, 
would  satisfy  the  bond,  and  thus  the  beneficial  owner  might  be 
defeated  altogether. 

I  have  quoted  thus  largely  from  this  lucid  opinion,  because  it 
is  upon  the  very  point  of  difficulty  in  the  case,  and  on  the  same 
kind  of  bond.  A  recovery  by  a  treasurer,  the  holder  of  the 
legal  title  to  the  bond,  is  clearly  sanctioned  by  the  case,  and  the 
introduction  of  the  cestui  que  use,  condemned  after  pointing  out 
the  difficulties  and  danger  of  introducing  him,  in  a  manner  so 
forcible  as  to  leave  no  doubt  of  the  soundness  of  the  doctrine 
asserted. 

After  a  recovery  is  had  on  the  bond,  then  the  equitable  owner 
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is  in  a  position  to  assert  his  rights  without  embarrassment  or 
diflSculty.  This  may  be  done,  as  was  said  in  Pierce  v.  McKeehan, 
by  an  issue  directed  by  the  court  in  case  of  dispute ;  staying 
execution  on  the  judgment  in  the  mean  time.  This  the  court 
would  always  do  on  the  suggestion  of  any  interested  party,  until 
the  right  to  the  money  should  be  determined.  So,  in  case  the 
defendant  should  choose  to  pay  the  money  into  court,  it  could 
be  retained  for  the  same  reason.  In  Humphreys  v.  Rawn,  8 
Watts  80,  the  course  here  suggested  was  pursued.  On  a 
refusal  by  the  obligor  on  demand  to  pay  the  surplus  bond  to  the 
alleged  beneficial  owner,  he  caused  it  to  be  entered  up  in  the 
name  of  the  treasurer.  The  judgment  was  stricken  off  by  the 
court  at  the  instance  of  the  defendants,  upon  the  allegation  that 
Humphreys  had  not  shown  that  he  was  the  owner  of  the  land  at 
the  time  of  the  sale,  and  was  therefore  not  entitled  to  the  money 
covered  by  the  surplus  bond.  Huston,  J.,  in  delivering  the 
opinion  of  the  court  said,  "  the  judgment  must  be  restored,  and 
if  the  defendants  can  lay  any  ground  for  it,  the  Court  of  Common 
Pleas  may  direct  an  issue  as  to  the  right  of  May  Humphreys  to 
this  money." 

So,  by  the  6th  section  of  the  Act  of  14th  April  1840,  where 
lien-creditors  are  interested  in  the  surplus  bond,  the  money  is 
brought  into  court  by  process  in  the  name  of  the  treasurer,  and 
distributed  in  the  same  manner  as  if  the  proceeds  had  been  from 
the  land  itself.  This,  of  course,  implies  the  right  to  resort  to 
the  aid  of  an  auditor,  or  to  direct  an  issue  in  regard  to  the 
disputed  facts. 

In  The  Commonwealth  v.  Lightner,  9  W.  &  S.  118,  the  practice 
of  tracing  the  cestui  que  use  in  a  case  somewhat  like  the  present, 
was  broadly  disapproved.  It  is  however  admitted,  that  the  Act 
of  Assemby  is  very  defective  in  its  provisions  in  regard  to  suits 
for  the  recovery  of  these  bonds ;  but  regarding,  as  we  must  do, 
certain  expressions  in  the  act  as  incapable  of  being  reduced  to 
practical  operation,  in  the  manner  in  which  it  is  possible  they 
were  intended  to  have  effect,  we  do  no  possible  injury  when  we 
arrive  at  the  same  result  by  a  legal  and  logical  method,  as  we 
certainly  do  in  the  course  suggested. 

To  instance— The  4th  section  of  the  Act  of  3d  April  1804, 
declares  that  the  "  owner  or  owners  of  lands  sold  for  taxes,  their 
heirs  or  assigns  or  legal  representatives,  may  cause  actions  to  be 
entered  on  the  docket  of  the  prothonotary  in  the  name  of  the 
sheriff  or  coroner  (now  treasurer),  for  the  use  of  the  said  owners," 
and  if  the  money  should  not  be  paid  with  interest  from  the  date 
of  the  demand  within  three  months,  then  executions  to  issue. 
The  warrant  of  attorney  authorized  this  practice  within  five 
years.  Suits  have  been  usually  brought  after  the  expiration  of 
that  time,  at  least  after  the  expiration  of  the  time  which  by  rule 
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of  court  the  warrant  of  attorney  may  be  deemed  by  lapse  of  time 
to  be  inoperative  for  the  purpose  of  confessing  judgment.  In 
most  courts  there  is  such  a  rule. 

But  who  shall  cause  suit  to  be  brought  ?  Obviously  the  owner 
of  the  bond.  But  it  will  hardly  be  contended  that  his  title  to 
sue,  must  be  shown  before  suit  brought.  This  would  be  impos- 
sible. If  it  must  be  shown  before  a  judgment  on  the  bond, 
then  it  must  be  on  the  trial,  and  this  would  involve  the  necessity 
of  setting  forth  his  title  in  the  pleadings,  and  thus  all  the 
diflSculties  so  clearly  pointed  out  in  Irish  v,  Johnston  would 
ensue.  But  by  attending  to  the  principles  of  that  case,  as  also 
The  Commonwealth  v.  Lightner,  and  Pierce  v.  McKeehan,  all 
trouble  will  be  saved.  In  the  first  place,  the  court  should 
presume,  when  there  are  legal  parties  and  a  lawful  demand,  that 
the  case  is  properly  in  court.  After  judgment,  parties  claiming 
a  right  may  be  allowed  to  show  that,  on  a  collateral  issue,  if  there 
be  doubt  about  the  right,  and  with  whatever  result,  no  one  can 
be  injured — nor  in  this  way  can  the  obligor  ever  be  in  danger 
of  a  mispayment.  Nor  should  he  be  allowed  to  harass  beneficial 
parties  on  the  subject.  His  bond  is  his  contract  voluntarily 
entered  into  for  a  consideration,  sometimes  very  valuable,  but 
whether  or  not,  always  received,  and  if  he  has  no  legal  defence 
to  it  he  should  not  be  encouraged  in  delaying  judgment.  The 
settled  principles  and  the  rules  of  practice  unite  in  requiring 
this  course  of  procedure  on  these  bonds.  It  is  the  only  safe 
one.  To  quash  the  writ  as  often  as  the  cestui  que  use  may  be 
embarrassed  by  the  defendant  in  showing  his  ownership  of  the 
bond,  is  worse  than  a  bad  remedy,  and  cannot  be  approved. 

Upon  this  view  of  the  case,  it  is  evident  the  legal  plaintiff 
was  entitled  to  maintain  his  action,  and  in  the  event  of  a  recovery, 
if  there  should  be  any  dispute  about  the  right  to  the  money,  the 
court  can  proceed  to  direct  an  issue  to  try  the  right  to  it,  or  to 
the  judgment,  staying  execution  in  the  mean  time,  or  if  the 
money  be  brought  into  court,  it  could  be  distributed  on  the 
report  of  an  auditor.  The  means  to  ascertain  who  is  entitled, 
are  abundant  without  endangering  the  rights  of  anybody.  That 
the  obligor  Mr.  Stewart  is  a  claimant  of  the  money  appears,  but 
as  there  are  other  claimants  and  it  would  appear  adverse  to  him, 
it  is  as  proper  a  case  for  an  issue  to  try  the  right  to  the  judg- 
ment, as  it  would  be  if  he  were  not  a  claimant.  His  plea  setting 
up  his  title,  we  think,  is  not  good,  as  it  would  involve  the 
necessity  of  introducing  on  the  record  other  parties  as  plaintiffs 
who  claim  to  be  the  proper  cestuis  que  use,  and  all  the  difficulties 
pointed  out  in  the  opinion  would  have  necessarily  followed. 

The  order  of  the  court  quashing  the  writ  is  reversed, 
and  the  writ  is  directed  to  be  reinstated,  and  a 
procedendo  is  awarded. 
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Arthurs  versus  Smathers. 

Sale  of  Seated  Lands  for  Taxes,  Notice  to  Oumer. — Right  of  Land- 
owner  to  redeem. — Transfer  from  seated  to  unseated  list — Assignments 
of  ErroTy  how  made. 

1»  Where  seated  lands  are  sold  for  taxes,  under  Act  of  29tli  April  1844,  the 
owner  must  have  actual  notice  from  the  treasurer  of  the  county  where  the 
lands  lie.  He  has  the  right  to  await  such  notice,  and  is  entitled  to  one  jear 
thereafter  to  redeem. 

2.  Land  once  seated  and  occupied  by  residence  and  cultivation  cannot  be 
assessed  and  sold  as  unseated,  where  the  dereliction  of  possession  was  but 
little  more  than  one  year ;  but  it  may  be  transferred  from  the  seated  to  the 
unseated  list  without  notice  to  the  owner. 

3.  Under  the  rules  of  the  Supreme  Court  (6  Harris),  assignments  of  error 
to  the  answer  of  the  court  below  to  points,  will  be  dbmissed  if  the  point  do 
not  appear  upon  the  paper-book. 

4.  Laird  v,  Heister,  12  Harris  453,  affirmed. 

Error  to  the  Common  Pleas  of  Jefferson  county. 

This  was  an  action  of  ejectment  brought  by  R.  Arthurs  against 
C-  Smathers,  to  recover  a  tract  of  lana  containing  about  eighty- 
acres,  in  Pine  Creek  township. 

It  was  admitted  that  the  title  was  out  of  the  Commonwealth 
and  in  John  Heath.  For  some  time  previous  to  1845  the  land 
had  been  assessed  in  the  unseated  list  as  of  seventy-five  acres.  In 
1845  it  was  assessed  in  the  seated  list,  and  sold  by  the  treasurer, 
June  12th  1848,  to  A.  Arthurs,  under  the  41st  section  of  the 
Act  of  April  29th  1844,  and  a  deed  duly  acknowledged  and  de- 
livered to  him. 

For  the  years  1847,  '48,  *49,  and  '50,  it  was  assessed  in  the 
seated  list,  and  in  June  1850  was  again  sold  for  the  tax  of  1847, 
at  which  sale  Arthurs  again  became  the  purchaser,  and  received 
a  deed  from  the  treasurer. 

In  1851  the  land  was  again  assessed  in  the  seated  list.  After 
the  assessment  was  made,  the  word  "unseated"  was  written  in 
the  duplicate,  but  when  or  by  whom  this  was  done  did  not 
appear ;  it  did  not  appear  in  the  assessor's  list  of  unseated  lands 
for  that  year. 

In  June  1852  the  treasurer  sold  the  land  for  taxes  based  on 
the  assessment  of  1851  as  unseated,  when  Arthurs  again  became 
the  purchaser,  and  received  a  deed  in  due  form.  No  notice  was 
ever  given  by  the  treasurer  to  the  assessor  of  the  sale  of  this 
land.     This  was  the  plaintiff's  title. 

The  defendant  claimed  under  a  title  derived  as  follows : — John 
Heath  was  largely  indebted  to  Wood  &  Oliver,  wholesale  mer- 
chants, of  Philadelphia,  and  having  removed  to  the  state  of 
Indiana,  Wood  &  Oliver  sent  their  claim  to  that  state,  and 
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brought  suit  in  the  Circuit  Court  of  the  United  States,  and 
obtained  a  judgment.  They  then  procured  an  exemplification 
o{  the  record  of  that  judgment,  and  entered  it  up  in  the  Common 
Pleas  of  JeflKrson  county,  in  the  same  manner  as  exemplifica- 
tions of  judgments  in  one  county  of  the  state  of  Pennsylvania 
are  entered  in  another  county.  Upon  the  judgment  entered  on 
this  exemplification  a  sci.  fa.  was  issued,  to  reyive  to  No.  42, 
February  Term  1852,  upon  which  there  was  a  return  of  two  nihiUy 
and  at  the  May  Term  1862,  on  motion,  the  court  entered  judg- 
ment for  want  of  an  appearance,  which  judgment  was  liquidated 
by  the  prothonotary,  under  the  rules  of  court. 

Upon  this  judgment  of  revival,  a  JL  fa.  was  issued  to  No  69, 
February  Term  1853,  by  virtue  of  which  the  sheriflF  levied  upon 
the  land  in  controversy ;  a  condemnation  was  had,  and  the  land 
was  sold  by  the  sherifi"  upon  vend,  exp.^  No.  67,  May  Term  1853, 
to  Wood  &  Oliver,  and  on  the  13th  May  1853,  the  sheriff"  acknow» 
ledged  and  delivered  a  deed  to  them. 

On  the  6th  day  of  July  1858,  Wood  k  Oliver,  by  their  attor- 
ney,  redeemed  the  land  from  the  operation  of  the  several  tax 
sales. 

On  the  26th  of  July  1856,  Wood  &  Oliver,  by  their  attorney, 
B.  F.  Lucas,  entered  into  an  agreement  by  which  they  agreed  to 
sell  and  convey  the  land  in  controversy  to  C.  Smathers,  the 
present  defendant,  for  the  sum  of  9600 ;  and  on  the  12th  day  of 
April  1860,  they  executed  and  delivered  him  a  deed  for  the 
same.  Smathers  took  possession  of  the  land  immediately  on  his 
purchase  in  1856,  and  remained  in  possession  ever  since. 

On  the  trial,  the  plaintiff",  having  given  evidence  that  the  land 
was  occupied  in  1848  by  one  Vastbinder,  who  cleared  a  small 
garden  spot  and  left  in  1849,  and  that  in  1850-61  it  was  lying 
waste,  with  the  shanty  and  fence  down ;  offered  the  deposition 
of  John  Heath,  Jr.,  to  prove  that  his  uncle,  John  Heath,  Sr., 
had  left  the  county  in  1842  or  1843,  for  Brookville  in  Indiana, 
and  continued  to  reside  there  until  1856;  that  witness  had 
informed  him  of  the  sale  of  this  land  for  taxes,  and.  received 
from  him,  in  May  1862,  a  power  to  redeem  it,  but  that,  as  his 
uncle  was  indebted,  the  land  never  was  redeemed.  This  was 
objected  to  by  defendant,  and  rejected  by  the  court. 

The  evidence  of  defendant's  title  as  above  stated  was  objected 
to  bv  plaintiff,  but  admitted  by  the  court  under  exception. 

The  plaintiff  requested  the  court  below  (McCalmont,  P.  J.,) 
to  charge  the  jury  that  if  Vastbinder  had  abandoned  it  and  that 
it  had  again  assumed  its  original  condition  as  wild  land,  as  was 
testified  to  by  Geer  and  Ooup,  it  was  subject  to  tax  in  1851. 
The  court  answered  this  in  the  negative.  The  plaintiff"  asked 
the  court  to  instruct  the  jury  that  the  judgment  was  void  and 
passed  no  title  to  him,  that  he  could  not  redeem.     This  the  court 
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answered  in  the  affirmative.  The  plaintiff  further  asked  the 
court  to  instruct  the  jury  that  if  the  judgment  was  voidable 
only,  he  got  no  lien  on  the  land,  as  the  plaintiff  owned  it  by  sale 
to  him  before  the  entry  of  the  judgment.  That  the  judgment 
would  not  be  a  lien  on  the  right  to  redeem,  which  the  court 
answered  in  the  affirmative. 

The  court  further  charged  the  jury  that  the  plaintiff  got  no  title 
by  the  sale  in  the  seated  list,  as  there  was  no  notice  to  the  owner 
by  the  treasurer.  That  he  got  no  title  in  the  sale  of  1852,  in 
the  unseated  list. 

The  sale  of  the  tract  as  seated  land  conveyed  no  title,  notice 
not  having  been  given  by  the  treasurer.  As  to  the  sale  of  the 
land  as  unseated,  it  appears  by  the  evidence,  and  as  asserted  in 
the  plaintiff's  first  point,  that  the  land  was  actually  occupied 
and  seated  up  to  1849.  It  must  be  presumed  to  be  with  the 
consent  of  the  owner.  It  was  so  assessed,  and  could  not  be 
transferred  without  the  owner's  assent,  to  the  unseated  list,  so 
as  to  support  a  sale  for  the  taxes  of  1851 ;  and  if  it  could,  the 
transfer  should  have  been  made  by  the  commissioners.  The 
marking  of  unseated  on  the  duplicate  opposite  the  name  of  John 
Heath  in  the  seated  list,  without  showing  by  whom,  and  not 
being  actually  transferred  on  to  the  seated  list,  did  not  warrant 
a  sale  for  taxes  as  unseated. 

The  verdict  under  these  facts  must  be  for  the  defendant. 

The  jury  found  accordingly,  and  judgment  being  entered 
thereon,  the  defendant  sued  out  this  writ,  and  assigned  for  error, 

1st.  The  court  erred  in  not  admitting  the  deposition  of  John 
Heath,  Jr.,  as  it  showed  John  Heath  his  uncle  had  notice  of  the 
sale  in  the  seated  list  more  than  one  year  before  the  alleged 
redemption  by  Wood  &  Oliver. 

2d.  It  showed  that  the  owner  lived  out  of  the  state,  and  that 
the  treasurer  could  not  serve  notice  on  him.  There  is  nothing 
to  show  that  the  treasurer  knew  where  he  was.  He  was  not 
subject  to  a  summons  or  scire  facia$  in  Pennsylvania. 

3d.  In  charging  the  jury  ^^  that  the  sale  in  the  seated  list  gave 
no  title  until  notice  given  by  the  treasurer  to  the  owner,"  plain- 
tiff contends  that  it  gives  title  in  the  seated  or  unseated  land  as 
soon  as  the  deed  is  delivered  to  the  purchaser,  that  he  has  an 
estate  upon  condition,  or  at  least  he  has  an  inceptive  title  such 
as  he  is  entitled  to  recover  against  an  intruder. 

4th.  The  plaintiff  requested  the  court  to  instruct  the  jury  if 
they  believe  that  the  land  was  seated  in  1848  and  1849  by  vast- 
binder  residing  on  the  same  and  having  a  small  garden  spot 
cleared;  that  it  became  abandoned  in  1850  and  1851,  as  is 
testified  by  Geer  and  Goup ;  it  was  rightly  assessed  in  the  unseated 
list  in  1851.     This  the  court  erred  in  answering  in  the  negative. 

6th.  The  court  erred  in  instructing  the  jury,  "  The  marking 
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of  unseated  on  the  duplicate  following  the  name  of  John  Heath 
in  the  seated  list,  without  showing  by  whom,  and  not  being 
actually  transferred  to  the  unseated  list  did  not  warrant  a  sale 
for  taxes  as  unseated." 

Q-.  W.  Zigler,  for  plaintiff  in  error,  cited  and  relied  on  Trout- 
man  V.  May,  9  Casey  445 ;  Kennedy  v.  Daily,  6  Watts  273 ; 
Harbison  v.  Jack,  2  Watts  124 ;  Gibson  v.  Bobbins,  9  Watts  156 ; 
Foster  v.  McDevit,  5  W.  4  S.  359 ;  Wilson  v.  Waterson,  4  Barr 
214 ;  Cromelien  v.  Brink,  6  Casey  622 ;  Caldwell  v.  Walters,  6 
Harris  79;  Dorrance  v.  Scott,  3  Wh.  309. 

B.  F.  LucaSy  for  defendant  in  error,  cited  the  Act  of  1844, 
on  the  subject  of  sales  of  seated  land,  which  requires  notice  to 
be  given  by  the  treasurer  of  the  county ;  and  Milliken  v.  Bene- 
dict, 8  Barr  169.  As  to  the  judgment  against  Heath,  he  relied 
on  Fetterman  v.  Murphy,  4  Watts  424. 

The  opinion  of  the  court  was  delivered,  January  7th  1861,  by 

Thompson,  J. — The  first  three  assignments  of  error,  nominally 
but  two  in  fact,  relate  to  the  same  thing :  the  notice  required  to 
be  given  to  the  owner  of  seated  lands  sold  for  taxes  under  the 
provisions  of  the  Act  of  29th  April  1844 :  Dig.  791.  It  is  there 
provided  that  '^  the  owner  or  owners  of  all  such  lands  shall  have 
the  right  to  redeem  them  at  any  time  within  one  year  after 
receiving  actual  notice  from  the  treasurer  of  the  county  where 
such  lands  lie,  that  they  have  been  sold,"  &c. 

The  supposed  materiality  of  the  testimony  of  John  Heath, 
which  was  rejected  by  the  court,  consisted  in  proving  that  the 
witness,  not  the  treasurer,  but  a  relative  of  the  owner  of  the  land, 
had  informed  the  latter  of  the  sale  of  the  land  for  taxes,  and 
that  he  was  authorized  by  him  to  redeem  it,  but  did  not. 

Notice  of  the  sale  was  the  object  of  the  testimony.  This  was 
very  important,  if  it  had  been  from  the  proper  source,  but  it  was 
not.  The  treasurer  is  the  party  to  give  it,  by  the  express  terms 
of  the  statute.  We  see  no  alternative,  nor  are  we  disposed  to 
look  for  any,  for  the  requirement  of  the  statute.  The  owner  has 
a  right  to  await  the  notice  from  the  proper  source,  and,  in  the 
mean  time,  rest  secure  that  after  it  does  come,  he  has  a  year  to 
redeem.  Unofficial  and  unauthorized  notice  is  no  notice  within 
the  statute,  and  to  hold  it  to  be  so  would  be  a  virtual  fraud  on 
the  owner.  It  required  a  statutory  provision  to  dispense  with 
the  proofs  requisite  in  regard  to  ordinary  sales  for  taxes.  Under 
the  Act  of  1804,  none  were  good,  because  the  requisites  could 
never  be  made  out.  The  Act  of  1816  remedied  this  by  dispens- 
ing with  proof  of  many  things  supposed  to  be  requisites  by  the 
Act  of  1804.    But  we  have  no  dispensation  of  the  requisites  of 
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notice  in  this  case,  and  it  is  indispensable  that  it  be  given  as 
required  by  the  treasurer. 

It  will  be  easy  for  the  purchaser  to  procure  the  notice  to  be 
given  by  him,  and  if  he  desires  to  avail  himself  of  the  chances 
of  holding  under  the  sale,  he  should  be  active  in  ascertaining  the 
owner's  residence,  and  in  moving  the  treasurer  to  give  the  notice. 
The  rejection  of  the  evidence,  as  well  as  the  charge  on  this  point, 
were  accurate. 

As  we  have  not  the  points  of  the  plaintiff  on  our  paper-books, 
we  cannot  say  whether  the  court  erred  in  answering  them  or  not. 
The  rules  of  this  courtj  in  6  Harris,  require  the  points  to  appear 
on  the  paper-books,  when  they  are  the  foundation  of  any  assign- 
ment of  error.  This  has  been  neglected  in  this  case,  and  the 
consequence  is,  that  we  must  dismiss  the  assignments  of  error  to 
the  answer  of  the  court  to  the  points. 

The  plaintiff  having  shown  that  the  land  in  controversy  was 
actually  seated  and  occupied  by  residence  and  cultivation  up  to, 
and  including  part  at  least  of  the  year  1849,  and  that  it  was 
sold  in  1852  for  the  taxes  assessed  for  1851,  the  court  seemed 
to  be  of  opinion  that  the  period  of  dereliction  of  possession  was 
too  short  to  give  the  character  of  unseated  to  the  premises.  At 
the  time  of  the  assessment,  but  little  over  one  year  had  trans* 
pired.  It  could  not  have  returned  to  a  state  of  nature  in  that 
time.  This  was  obvious,  and  to  this  condition  it  must  have 
returned  to  bring  it  within  the  designation  of  unseated.  This 
has  been  frequently  held.  It  was  right,  therefore,  on  part  of 
the  court,  to  hold  it  not  subject  to  assessment  and  sale  as 
unseated,  if  the  facts  were  true.  Under  these  circumstances, 
the  other  alleged  errors  were  harmless,  but  we  will  notice  them. 

In  Laird  v.  Heister,  12  Harris,  followed  by  Thompson  v.  Chase, 
not  reported,  this  court  qualified,  or  rather  perhaps  explained, 
remarks  to  be  found  in  several  cases,  amongst  which  are  Larimer 
V.  McCall,  4  W.  &  S.,  Commonwealth  v,  Woodside,  2  Harris, 
and  Milliken  v.  Benedict,  8  Barr,  in  regard  to  changing  lands 
actually  unseated,  from  the  seated  list  to  the  unseated.  Those 
cases,  in  which  it  was  said  that  this  could  not  be  done  without 
notice  to  the  owners,  were,  on  examination,  thought  to  be  excep- 
tional— that  is,  the  land,  it  seemed,  had  been  placed  on  the 
seated  list  by  arrangement  between  the  owners  and  the  commis- 
sioners, and,  in  such  case,  it  was  thought  necessary,  to  protect 
them  from  loss  by  a  sale  for  taxes  on  the  unseated  list,  to  notify 
them  of  the  transfer.  It  is  likely  the  exceptional  character  of 
some  of  these  cases  may  not  always  have  been  regarded,  and 
their  doctrine  sometimes  applied  where  the  exceptional  character 
did  not  exist.  Laird  v,  Heister  and  Chase  v.  Thompson  corrected 
this,  and  asserted  that  outside  of  these  exceptional  cases,  the 
proper  assessing  officers  could  and  ought  to  make  the  change 
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without  being  put  to  the  trouble  of  notifying  owners  of  a  fact 
of  which  they  must  already  be  aware,  namely,  that  their  lands 
were  unseated,  or,  in  default  of  doing  so,  losing  the  taxes.  I 
say  nothing  of  the  policy  or  wisdom  of  the  exceptions ;  but  there 
was  nothing  favouring  tnem  in  the  Acts  of  Assembly,  and  outside 
of  them  it  is  very  doubtful  whether  the  commissioners  could  do 
any  act  which  might  embarrass  or  impair  the  assessment  and 
collection  of  any  species  of  tax  which  the  law  provided  for 
the  levy  of,  in  a  general  and  unexceptional  way.  But  it  is  not  the 
purpose  of  this  opinion  to  disturb  the  decisions  alluded  to.  It 
is  enough  to  say  the  present  case  is  not  within  their  principles, 
and  the  learned  judge  was  wrong  when  he  said  that  the  land  in 
question  could  not  be  placed  on  the  unseated  list  after  having 
once  been  assessed  as  seated,  without  notice  to  the  owner.  It  is 
true  there  is  no  error  assigned  in  this  portion  of  the  charge,  and 
we  will  not  in  this  case  reverse  on  account  o^  it,  but  we  thought 
it  necessary  to  notice  it,  as  by  affirming  the  charge  in  manner 
following,  we  might  be  supposed  to  affirm  this  doctrine  also. 

The  fifth  assignment  is  not  sustained.  We  do  not  understand 
the  learned  judge  as  denying  that  the  records  of  the  commis- 
sioners' office  are  evidence  of  assessment ;  the  Act  of  12th  April 
1842  expressly  makes  them  so.  Not  that  the  marking  opposite 
the  name  of  the  owner  in  an  indiscriminate  duplicate  of  seated 
and  unseated  lands,  the  word  "unseated,"  would  be  primd  facie 
evidence  of  assessment  in  that  character,  but  only  as  coupling 
a  supposed  absence  of  authority  so  to  mark  it,  with  a  want  of  a 
transfer  of  the  land  to  that  list,  so  as  to  give  jurisdiction  to  the 
treasurer  to  sell  it,  as  sufficient  to  warrant  a  sale.  It  was 
certainly  necessary  that  it  should  have  been  transferred  to  the 
treasurer's  unseated  list,  and  if  not  done,  the  sale  would  not  be 
good.  But  while  we  are  required  to  notice  assignments  of  error 
as  we  do  this ;  still  we  think  no  determination  of  the  point  could 
help  the  sale  of  1852,  so  as  to  make  a  title  under  the  circum* 
stance  noticed  before,  viz. :  that  the  land  was  actually  seated 
so  shortly  before  the  assessment  of  the  tax  on  which  it  was  sold. 

There  are  other  points  discussed  on  the  paper-books,  but  they 
are  not  upon  assignments  of  error,  such  as  the  validity  of  the 
judgment  of  Wood  k  Oliver  v.  Heath,  and  we  cannot  notice  them. 

Judgment  affirmed. 
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Plumer  &  Crary  versus  Reed, 

38  46  •' 

205         497       Consideration  of  Contract — Resulting  Trusts  and  Trusts  ex  maleficio. 

Where  one  surrendered  bis  title  under  articles  of  agreement,  to  certdn 
woodland,  in  consideration  of  a  promise  to  convey  to  bim  ten  acres  thereof, 
the  surrender  was  a  valuable  consideration  for  the  conveyance,  and  the  facts, 
if  found  by  a  jury,  were  evidence  of  a  resulting  trust  in  his  favour:  nor  was 
it  decisive  against  him  that  he  has  paid  but  little  on  the  articles  of  agree- 
ment, and  was  liable  to  be  turned  out  of  possession. 

Error  to  the  Common  Pleas  of  Clarion  county. 

This  was  an  action  of  ejectment  brought  by  Samnel  F.  Plumer ' 
and  Frederick  G.  Crary,  for  the  use  of  Frederick  G.  Crary, 
against  John  L.  Reed,  for  twenty-two  acres  of  land  in  Licking 
township. 

The  case  was  this: — In  1837  Mrs.  Curwin  entered  into  articles 
of  agreement  with  Henrv  Neely,  for  the  sale  of  216  acres  of 
land.  Some  time  during  the  same  year  Neely  agreed  to  sell  John 
L.  Reed  one  end  of  this  tract,  containing  about  116  acres,  under 
which  agreement  Reed  paid  $5,  and  went  into  possession,  built  a 
house  and  stable  on  it,  cleared  a  portion  of  the  land,  and  is  still 
in  possession. 

The  greater  portion  of  the  tract  being  woodland,  Plumer  & 
Crary,  who  were  carrying  on  the  Buchanan  Furnace,  endeavoured 
to  buy  it  from  Neely,  who  could  not  sell,  in  consequence  of  his 
agreement  with  Reed,  who  demanded  $300  for  his  interest  in  the 
property.  An  arrangement  was  at  length  made  in  1848,  under 
which  Reed  cancelled  his  contract  with  Neely,  and  gave  one  to 
plaintiff  for  the  116  acres,  under  a  parol  promise  by  them  that 
they  would  give  him  a  deed  for  the  ten  acres  on  which  his 
improvements  had  been  made,  as  soon  as  they  had  obtained  one 
from  their  vendor.  Reed  remained  in  possession  of  the  ten 
acres,  and  in  1849  accepted  an  article  of  agreement  from  Plumer 
k  Crary  for  twelve  acres  more  of  the  same  tract,  but  without 
saying  anj^thing  of  the  piece  occupied  by  him. 

Some  SIX  or  eight  years  ago,  Plumer  k  Crary  cut  the  property 
up  into  small  lots,  but  declined  to  make  Reed  the  deed  for  the 
ten  acres  above  mentioned,  and  brought  this  ejectment  for  them, 
and  for  the  twelve  which  he  claimed  to  hola  under  the  above- 
mentioned  agreement. 

The  defendant  resisted  the  plaintiffs'  claim,  on  the  ground 
that  under  the  above  state  of  facts,  they  were  trustees  for  him  ; 
that  a  resulting  trust  for  his  benefit  was  created,  by  the  giving 
up  of  his  interest,  and  the  plaintiffs'  promise  to  make  him  a 
deed  when  they  should  have  acquired  a  legal  title. 

The  case  was  tried  twice. 

On  the  first  trial,  the  jury  found  in  favour  of  the  plaintiffs  the 
twelve  acres  embraced  in  the  articles  of  agreement,  to  be  released 
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on  payment  of  $137.07,  with  interest,  on  or  before  October  1st 
1859,  and  the  residue  of  the  land  they  found  for  defendant.  This 
was  followed  by  a  motion  for  a  new  trial,  and  plaintiffs'  payment 
of  $154.77,  the  debt,  interest;  and  costs  on  the  conditional 
verdict. 

On  the  28th  of  March  1860,  the  motion  for  a  new  trial  as  to 
the  ten  acres  was  granted,  and  on  the  30th  of  August  1860,  the 
jury  were  sworn.  Under  the  above  state  of  facts,  the  court 
below  charged  the  jury  as  follows : — 

"  Whatever  the  value  of  the  defendant's  improvements  may 
have  been,  it  is  very  evident  they  formed  no  part  of  the  consi- 
deration which  the  plaintiffs  were  to  give  Neely  on  their  purchase ; 
they  paid  him,  and  the  defendant  took  their  promise  for  the  ten 
acres,  and  it  is  not  easy,  therefore,  to  perceive  how  a  trust  can 
result  from  such  a  mere  naked,  but  violated  promise  ;  certainly 
none  more  than  could  arise  from  any  verbal  contract  which  would 
conflict  with  the  Statute  of  Frauds  and  Perjuries.  If  Reed's 
improvements  or  any  payments  he  might  have  made  on  his  own 
contract  with  Neely  had  formed  the  consideration  of  the  purchase 
by  the  plaintiffs  from  Neely,  the  law  might  be  otherwise,  but 
such  was  not  the  case.  The  law  is  therefore  with  the  plaintiffs, 
and  if  the  jury  believe  the  facts  as  testified  to,  the  verdict  will 
be  for  them." 

To  which  charge  the  defendant's  counsel  excepted,  and  at 
their  request  this  bill  of  exceptions  was  sealed. 

The  jury  found  in  favour  of  plaintiffs,  and  judgment  having 
been  entered  on  the  verdict,  the  defendant  sued  out  this  writ  and 
assigned  here  for  error : — 

1.  That  the  court  erred  in  ruling  that  the  defendants  in  error 
did  not  take  and  hold  the  title  obtained  from  Neely  for  the  land 
in  controversy,  as  trustees  by  operation  of  law. 

2.  In  instructing  the  jury  that  "  it  is  not  easy,  therefore,  to 
perceive  how  a  trust  can  result  from  such  a  mere  naked,  but 
violated  promise;  certainly,  none  more  than  could  arise  from 
any  verbal  contract  which  would  conflict  with  the  Statute  of 
Frauds  and  Perjuries." 

8.  In  saying,  "If  Heed's  improvement  or  any  payments  he 
might  have  made  on  his  own  contract  with  Neely  had  formed  the 
consideration  of  the  purchase  by  the  plaintiffs  from  Neely,  the 
law  might  be  otherwise,  but  such  is  not  the  case.  The  law  is, 
therefore,  with  the  plaintiffs,  and  if  the  jury  believe  the  facts  as 
testified  to,  the  verdict  will  be  for  them." 

4.  In  not  instructing  the  jury, — ^if  the  facts  were  believed, 
to  find  for  the  defendant,  and 

5.  In  not  leaving  it  to  the  jury  to  say  whether,  from  all  the 
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facts  disclosed  in  the  case,  a  trust  did  not  result  in  favour  of  the 
defendant  below. 

Campbell  ^  Lamberton,  for  plaintiffs  in  error,  as  establishing 
the  doctrine  of  a  resulting  trust,  under  similar  circumstances, 
cited  and  relied  on  Beck's  Executors  v,  Graybill  &  Swartly,  4 
Casey  66 ;  Fillman  v.  Divers,  7  Casey  429 ;  McCuUoch  v.  Cow- 
her,  6  W.  &  S.  427 ;  Boyd  v.  McLean,  1  John  Ch.  R.  682 ;  Story 
Eq.  §§  1201,  1210;  German  v.  Gabbald,  3  Binn.  302. 

If  defendants  in  error  did  not  intend  to  purchase  in  trust  for 
Reed  as  to  the  ten  acres,  they  obtained  it  in  fraud,  and  are 
trustees  ex  malefieio:  Sheriff  v.  Neal,  6  Watts  540;  Hoge  v. 
Hoge,  1  Watts  163;  McCuUoch  v.  Cowher,  5  W.  &  S.  450; 
Miller  v.  Pearce,  6  W.  &  S.  97;  Kellum  v.  Smith,  9  Caaey  165; 
Lynch  v.  Cox,  11  Harris  268. 

George  W.  Lathy y  for  defendants  in  error,  cited  and  relied  on 
Robertson  v.  Robertson,  9  Watts  32 ;  Haines  v.  0' Conner,  10 
Watts  313 ;  Fox  v.  Heffner,  1  W.  A  S.  379 ;  Jackman  v.  Ring- 
land,  4  W.  &  S.  150 ;  Barnett  v.  Dougherty,  8  Casey  372. 

The  opinion  of  the  court  was  delivered,  January  8th  1861,  by 
Woodward,  J. — This  case  resembles  in  some  of  its  features 
that  of  McCulloch  v.  Cowher,  6  W.  &  S.  427,  and  was  quite  as  fit 
to  be  submitted  to  the  jury  on  the  question  of  a  resulting  trust. 
If  the  jury  had  been  satisfied  from  the  evidence,  that  the  plain- 
tiffs induced  Reed  to  surrender  his  article  of  agreement,  and  to 
facilitate  their  acquisition  of  title  to  the  whole  tract,  by  promis- 
ing him  a  conveyance  of  the  ten  acres  now  in  dispute,  a  trust 
ex  malefieio  would  arise  in  his  favour  as  to  the  ten  acres.  Equitv 
will  not  permit  one  to  hold  a  benefit  which  he  has  derived  through 
the  fraud  even  of  another,  and  much  less  will  it  do  so  if  he  has 
acquired  it  by  means  of  his  own  fraud :  Sheriff  v.  Neal,  6  Watts 
540. 

It  is  not  decisive  against  Reed  that  he  had  paid  very  little  on 
his  contract ;  that  he  had  been  backward  in  perfecting  his  equity, 
and  that  he  was  liable  to  be  turned  out  of  possession.  He  still 
held  an  equitable  interest,  coupled  with  the  actual  possession. 
He  had  an  estate  in  the  land.  Plumer  &  Crary  were  iron-mas- 
ters, and  wanted  the  wood  on  the  land  for  their  furnace,  and 
very  likely  preferred  to  extinguish  Reed's  equities  speedily  by 
inducing  him  to  surrender  them,  rather  than  buy  in  the  paramount 
title,  and  wait  for  the  slow  results  of  the  law.  Did  they  extin- 
guish them  by  the  promise  of  the  ten  acres  ?  That  is  the  ques- 
tion of  fact  in  the  case ;  for  if  they  did,  it  would  be  highly 
inequitable  in  them  to  turn  Reed  out  of  the  possession  of  these 
very  acres.  Reed  was  entitled  to  have  the  legal  title  on  comply- 
ing with  his  contract,  and  if  he  surrendered  his  position  to  the 
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{plaintiffs  on  the  terms  alleged,  it  was  a  valuable  consideration 
or  their  agreement,  and  their  action  brought  in  disregard  of 
their  promise  ought  not  to  be  sustained. 

The  action  seems  to  have  been  brought  for  22  acres,  includ- 
ing, I  suppose,  the  12  acres  for  which  the  defendant  took  an 
article  of  agreement  from  the  plaintiffs  in  1849.  But  the  ques- 
tion discussed  and  decided,  related  only  to  the  10  acres  which 
Teats  swears  he  ran  off  for  Reed  by  Crary *s  direction,  and  in  his 
presence.  K  Reed  have  not  paid  for  the  12  acres  according  to 
his  contract,  the  plaintiffs  have  a  right  to  turn  him  out  of  that 
part ;  but  the  10  acres  he  would  have  the  right  to  hold,  if  the 
jury  should  find  the  facts  alleged. 

For  not  submitting  the  evidence  of  those  facts  to  the  jury,  the 
judgment  is  reversed,  and  a  ventre  faciau  de  novo  is  awarded. 


■^38       ^  49 

Gibson  et  al.  versus  Winslow.  i  !i^^    ,^ 


Omimon  to  return  Vend,  Ex.,  effect  of  on  Sale, — Satts/action  of  Juig* 
ment  be/ore  Acknowledgment  of  Sheriff's  Deed. — Purchase  of  Land 
by  Co-Defendant  in  the  Writ. 

1.  Where  land  ia  sold  by  the  sheriff  upon  a  writ  of  venditioni  exponas,  the 
want  of  a  return  will  not  invalidate  the  sale.  The  omission  is  supplied  by  an 
acknowledgment  of  the  deed  in  open  coort,  reciting  the  sale  under  the  vend, 
exp. 

2.  Although  the  existence  of  a  judgment  under  which  real  estate  is  sold  by 
the  sheriff  must  be  established,  yet  the  title  acquired  by  the  purchaser  is  not 
affected  by  its  validity  or  even  on  reversal,  unless  it  be  absolutely  void  from 
the  bef^nning. 

3.  When,  therefore,  satisfaction  was  entered  on  a  judgment  several  months 
after  a  sale  under  it,  but  before  the  acknowledgment  of  the  sheriff's  deed,  the 
title  of  the  sheriff's  vendee  was  held  good,  where  there  was  no  evidence  of 
notice  except  that  given  by  the  record. 

4.  A  person  who  is  joint  debtor  in  a  judgment,  under  which  his  oo-de- 
flendant's  land  is  sold,  is  not  thereby  prevented  from  becoming  the  purchaser, 
if  it  be  made  with  his  own  means  and  for  his  own  use.  The  recital  of  a  levy 
and  sale  of  defendant's  interest,  does  not  estop  him  from  showing  that  the 
title  to  the  land  was  not  in  him,  but  in  his  co-defendants. 

Error  to  the  Common  Pleas  of  Mk  county. 

This  was  an  action  of  ejectment  brought  by  Reuben  Winslow 
against  John  Gibson,  Charles  Miller,  Robert  Rothrock,  and 
Thomas  Tozier,  for  the  undivided  moiety  of  a  tract  of  land  in  Jay 
township,  known  as  the  Caledonia  property,  surveyed  on  warrant 
No.  5285,  in  which  the  writ  was  served  on  all  the  defendants 
except  Miller,  and  an  appearance  entered  for  all  defendants 
served. 

It  was  admitted  that  the  title  to  the  tract  was,  on  the  9th 
day  of  June  1835,  vested  in  James  L.  Gillis  and  Zebulon  War- 

2  Wr.— 4 
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ner,  each  having  the  undivided  moiety.  The  plaintiff  claimed  to 
recover  the  interest  of  Zebulon  Warner  by  virtue  of  a  sale  made 
by  Isaac  Horton,  administrator  of  Warner,  on  the  1st  of  April 
1856.  The  defendants  claim  the  whole  tract  under  a  sale  made 
by  the  sheriff  of  Clearfield  county,  the  6th  day  of  May  1841,  to 
William  J.  B.  Andrews.  The  sheriff  of  Clearfield  sold  the  land 
upon  a  writ  of  ven.  ex,  issued  at  the  suit  of  Moses  Johnson  and 
C.  Tingley,  trading  under  the  firm  of  Johnson  &  Tingley,  v. 
Zebulon  Warner,  James  L.  Gillis  and  William  J.  B.  Andrews, 
of  the  firm  of  Warner,  Gillis  &  Co. ;  No.  10,  December  Term 
1839.  The  deed  from  the  sheriff  to  William  J.  B.  Andrews  was 
acknowledged  May  1st  1842,  in  open  court,  and  entered  of 
record  in  the  suit  in  which  it  issued  in  the  usual  form.  On  the 
6th  of  May  1842,  it  was  duly  recorded  in  the  recorder's  ofiice 
of  Clearfield  county,  in  deed  book  "  G.*'  pages  524-5. 

The  ven.  ex.  upon  which  the  tract  was  sold  and  the  above  deed 
made,  has  no  return  upon  it.  But  on  the  docket  entry  in  the 
case,  the  following  entry  is  made :  "  I  do  hereby  enter  satisfac- 
tion for  the  debt  and  costs.  Josiah  W.  Smith,  attorney  for  plain- 
tiff. Slst  August  1841."  On  the  7th  of  September,  1843,  Wil- 
liam  J.  B.  Andrews  and  wife  by  deed  conveyed  the  land  to  Joseph 
Souther  for  the  consideration  of  $7300,  which  deed  is  recorded 
in  the  recorder's  oflSce  of  Clearfield  county  in  deed  book  "  J." 
page  60,  ftc,  October  23, 1843.  The  title  of  Joseph  Souther  is  by 
sundry  conveyances  vested  in  the  defendants  in  this  suit,  and 
is  based  upon  the  sale  of  the  sheriff  of  Clearfield  county  to  An- 
drews, as  above  stated. 

The  court  charged  the  jury  as  follows  : — "  The  title  to  warrant 
No.  5285,  known  as  the  "  Caledonia  property,"  was  in  Zebulon 
Warner  and  James  L.  Gillis,  on  the  9th  day  of  June  1835,  each 
owning  an  undivided  moiety.  Plaintiff  brings  this  ejectment  to 
recover  the  undivided  moiety  then  owned  by  Warner,  and  has 
shown  a  sale  of  it  made  in  pursuance  of  a  decree  of  the  Orphans* 
Court  of  Elk  county,  and  a  conveyance  by  Warner's  administrator 
to  him  dated  April  1st  1856.  This  vests  in  him  a  title  primd 
facie  to  the  interest  which  Warner  had  in  his  lifetime  m  the 
premises. 

"  The  defence  set  up  is  that  Warner's  interest  was  diverted  by 
a  sheriff's  sale  and  conveyance  thereof  to  William  J.  B.  Andrews, 
on  the  3d  of  May  1842. 

"  On  the  5th  of  February  1840  Johnson  &  Tingley  recovered 
a  judgment  in  the  Common  Pleas  of  Clearfield  county,  against 
Zebulon  Warner,  James  L.  Gillis  and  William  J.  B.  Andrews, 
trading  under  the  firm  name  of  Warner,  Gillis  k  Co.,  for  the  sum 
of  J1675.95.  On  this  a  ji.  fa.  issued  to  May  Term  1840,  which 
was  returned  with  levy  on  warrant  No.  5285,  and  right  of  inqui- 
sition waived.    A  venditioni  exponas  issued  to  May  Term  1841. 


Digitized  by 


Google 


I860.]  OF  PENNSYLVANIA.  51 

[Qibson  et  al,  ».  Winslow.] 

This  writ  is  found  amonff  the  papers  on  file  in  the  suit,  but  no 
return  was  made  upon  it  by  the  sheriflF;  and  on  the  Slst  of  Au- 
gust 1841,  satisfaction  is  entered  upon  the  record  of  the  judg- 
ment by  Josiah  W.  Smith,  attorney  of  the  plaintifiF. 

"  On  the  8d  of  May  1842,  George  Leech,  the  sheriff  of  Clear- 
field  county,  executed  a  deed  to  William  J.  B.  Andrews  for  the 
premises,  reciting  the  same  as  having  been  sold  on  the  6th  day 
of  May  1841.  These  proceedings,  taken  in  connection  with  the 
evidence  of  sheriff  Leech  and  Josiah  Smith,  show  that  the  judg- 
ment was  paid  to  the  attorney  of  the  plaintiff  and  satisfied,  that 
no  money  was  paid  to  the  sheriff,  and  that  payment  was  made 
on  account  of  the  defendant's  in  the  judgment  and  not  by  Wil- 
liam J.  B.  Andrews  on  his  own  account,  or  as  a  purchaser  of  the 
property  at  sheriff's  sale. 

"  The  jury  are  therefore  instructed  that  the  deed  executed  by 
Sheriff  Leech  to  William  J.  B.  Andrews  did  not  vest  the  title  of 
Warner  k  6illis,in  him,  and  that  this  deed  as  against  them  was 
inoperative  and  void.  And  of  all  the  facts  which  go  to  sustain 
this  conclusion,  Joseph  Souther  and  those  claiming  under  him 
had  constructive  notice — by  the  omission  of  the  sheriff  to  make 
out  a  return  of  sale  upon  the  venditioni  exponas — ^by  the  entry 
of  the  acknowledgment  of  satisfaction  upon  the  record  of  the 
judgment  by  plaintiff's  attorney,  and  by  the  fact,  apparent  upon 
the  face  of  the  record,  that  Andrews  was  a  part  owner  of  the 
property  and  a  joint  debtor  in  the  judgment  upon  which  it  was 
sola. 

"  This  instruction  is  conclusive  as  to  the  rights  of  the  parties 
to  this  controversy,  and  the  plaintiff  is  entitled  to  a  verdict  for 
the  land  claimed  in  his  writ,  being  an  undivided  moiety  of  War- 
rant No.  5285. 

"  Hezekiah  Warner  had  no  title  to  any  portion  of  the  premises, 
and  the  sale  of  his  supposed  interest  by  the  sheriff  in  May  1849, 
vested  no  title  in  the  sheriff's  vendee. 

"  Nor  did  the  sale  under  the  judgment  in  favour  of  James 
Ward  divest  the  interest  of  Zebulon  Warner's  heirs,  or  confer 
any  title  thereto  upon  James  T.  Leonard,  the  vendee  of  sheriff 
Stites. 

"  It  is  deemed  unnecessary  to  answer  seriatim  the  points  made 
by  the  counsel  of  the  parties,  as  the  general  charge  answers  sub- 
stantially all  the  plaintiff's  points  in  the  affirmative  and  negatives 
the  positions  of  the  defendants,  so  far  as  they  are  applicable  to 
the  case." 

Under  this  charee  the  jury  found  in  favour  of  plaintiffs,  and 
judgment  having  been  entered  thereon  the  defendants  sued  out 
this  writ,  and  assigned  for  error  the  following  matters,  to  wit : — 

1.  The  court  erred  in  charging  the  jury  as  follows :  "  These 
proceedings,  taken  in  connection  with  the  evidence  of  Sheriff 
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Leech  and  Josiah  Smith,  show  that  the  judgment  was  paid  to  the 
attorney  of  the  plaintiff,  and  satisfied,  and  that  no  money  was 
paid  to  the  sheriff,  and  that  payment  was  made  on  account  of 
the  defendants  in  the  judgment,  and  not  by  William  J.  B.  An- 
drews on  his  own  account  or  as  a  purchaser  of  the  property  at 
sheriff's  sale.  The  jury  are  therefore  instructed  that  the  deed 
executed  by  Sheriff  Leech  to  William  J.  B.  Andrews  did  not  vest 
the  title  of  Warner  k  Gillis  in  him,  and  that  this  deed  as  against 
them  was  inoperative  and  void." 

2.  The  court  erred  in  charging  that  "  Joseph  Souther  and  those 
claiming  under  him  had  constructive  notice,  by  the  omission  of 
the  sheriff  to  make  out  a  return  of  the  sale  upon  the  venditioni 
exponas^  by  the  entry  of  the  acknowledgment  of  satisfaction 
upon  the  record  of  the  judgment  by  the  plaintiff's  attorney,  and 
by  the  fact,  apparent  upon  the  face  of  the  record,  that  Andrews 
was  part  owner  of  the  property,  and  a  joint  debtor  in  the  judg- 
ment upon  which  it  was  sold." 

8.  In  charging  as  follows :  "  This  instruction  is  conclusive  as 
to  the  rights  of  the  parties  to  this  controversy,  and  the  plaintiff 
is  entitled  to  a  verdict  for  the  land  claimed  in  his  writ,  being  an 
undivided  moiety  of  warrant  No.  5285. 

Souther  ^  WilliSy  for  plaintiffs  in  error,  cited  and  relied  on 
Smith  V.  Mackey,  1  R.  95 ;  Hartman  v.  Stahl,  2  P.  R.  231 ; 
Scott  V.  Greenough,  7  S.  &  R.  197;  Negly  v.  Stewart,  10  S.  &  R. 
207;  Hinds  v.  Scott,  1  Jones  26;  1  Greenleafs  Ev.  27;  Hood  v. 
Fahnestock,  1  Barr  475 ;  Stewart  v.  Freeman,  10  Harris  123 ; 
Magraw  v.  Garrett,  1  Casey  322;  Hoffman  v.  Strohecker,  7 
Watts  86 ;  Braddee  v.  Brownfield,  2  W.  &  S.  275 ;  Bellas  v. 
McCarty,  10  Watts  22 ;  Shields  v.  Miltenberger,  2  Harris  78 ; 
Spragg  V.  Shriver,  1  Casey  285 ;  Dean  v.  Connelly,  6  Barr  239. 

Purviance  ^  Coffey^  for  defendant  in  error,  cited  Hart's 
Administrator  v.  Greenough,  7  S.  &  R.  197 ;  Stover  v.  Rice,  3 
Wh.  21 ;  Hinds  v.  Scott,  1  Jones  26 ;  Bellas  v.  McCarty,  10 
Watts  41 ;  Morrison  v.  Wurtz,  7  Watts  437 ;  Steward  v.  Free- 
man, 10  Harris  123 ;  Shields  v.  Miltenberger,  2  Harris  78. 

The  opinion  of  the  court  was  delivered,  January  7th  1861,  by 
Thompson,  J. — The  title  of  the  plaintiff  below  was  derived 
from  Zebulon  Warner,  who  with  James  L.  Gillis  was  the  owner 
of  the  land,  being  tract  No.  5285  of  1100  acres.  A  sale  under 
an  order  of  the  Orphans'  Court  vested  the  title  to  one  moiety  of 
it  in  the  plaintiff,  if  the  same  had  not  been  previously  divested 
by  A  sheriff's  sale  to  W.  J.  B.  Andrews,  now  to  be  noticed. 

The  defendants  below  claimed  title  through  him  by  virtue  of 
the  sheriff's  sale  of  the  entire  tract  as  the  property  of  Warner 
&  Gillis,  on  a  judgment  of  Tingley  &  Johnston  v.  Warner,  Gillis 
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&;  Andrews.  The  levy  was  made  on  a  fi.  fa.  issued  out  of  the 
Common  Pleas  of  Clearfield  county  to  May  Term  1840,  on  which 
was  endorsed  a  waiver  of  inquisition.  A  vend,  exp.  was  issued 
to  August  Term,  but  was  stayed.  An  alias  followed,  tested  the 
8d  day  of  February  1841,  returnable  to  May  Term.  The  sale  took 
place  on  the  6th  of  May  1841,  to  Andrews  for  the  sum  of  ?1675, 
and  a  deed  made,  dated  the  3d,  and  acknowledged  on  the  5th  of 
May  1842. 

Previously  to  the  deed,  and  on  the  31st  of  August  1841,  the 
judgment  was  satisfied  by  the  plaintiff's  attorney,  not,  as  he  testi- 
fies, by  the  receipt  of  money  from  the  sheriff  on  account  of  the 
sale— he  is  unable  to  depose  with  any  certainty  from  whence 
payment  came — but  it  appears  from  the  testimony  of  the  sheriff 
that  the  money  did  not  come  from  him,  for  Andrews  never  paid 
his  bid  nor  the  costs  of  making  the  deed.  Other  testimony 
would  seem  to  establish  the  payment  to  have  been  made  from 
funds,  the  proceeds  of  the  sale  of  other  property  of  the  defend- 
ants. But  after  this  the  deed  was  acknowledged  and  duly  entered 
in  the  sheriff's  deed  docket. 

On  the  7th  of  September  1843,  Andrews  and  wife  conveyed 
the  land  to  Joseph  Souther,  of  Boston,  for  the  consideration, 
stated  in  the  deed,  of  J7300.  To  the  present  inquiry  the  ques- 
tion mooted  whether  this  was  an  absolute  deed,  or  defeasible  by 
a  collateral  contract,  is  not  deemed  material. 

On  the  trial,  the  jury,  under  peremptory  instructions,  found 
for  the  plaintiff  the  undivided  half  of  the  tract  No.  6285.  The 
instructions  were  excepted  to,  and  were  as  follows : — 

"  The  jury  are  therefore  instructed,  that  the  deed  executed  by 
the  sheriff.  Leech,  to  W.  J.  B.  Andrews  did  not  vest  the  title  of 
Warner  k  Gillis  in  him,  and  that  this  deed,  as  against  them,  was 
inoperative  and  void ;  and  of  all  the  facts  tending  to  sustain  the 
conclusion.  Souther  and  those  claiming  under  him  had  construct- 
ive notice,  by  the  omission  of  the  sheriff  to  make  out  a  return  of 
sale  upon  the  venditioni  exponas ;  by  the  entry  of  satisfaction 
upon  the  record  by  plaintiffs'  attorney ;  and  by  the  fact,  appa- 
rent on  the  face  of  the  record,  that  Andrews  was  a  part  owner 
of  the  property,  and  a  joint  debtor  in  the  judgment  upon  which 
it  was  sold." 

Here  we  have  three  distinct  grounds  for  the  peremptory 
instruction  to  the  jtiry,  either  of  umich,  if  accurate,  would  lead 
to  an  affirmance  of  the  judgment.  But  if  they  are  all  erroneous, 
the  judgment  must  be  reversed. 

1.  As  to  the  omission  to  make  a  return  of  sale  on  the  alias 
venditioni  exponas:  it  certainly  was  issued;  and  the  presumption 
must  be,  until  the  contrary  appears,  that  it  was  in  the  sheriff's 
hands  when  he  made  the  sale.    There  is  nothing  to  rebut  this  pre- 


Digitized  by 


Google 


54  SUPREME  COURT  IPitUburgh 

[Gibson  et  cH,  9.  Winslow.] 

sumption  in  the  case.    On  the  contrary,  by  the  acknowledgment  of 
the  deed  in  open  court,  it  is  recited  as  the  authority  for  the  sale. 

In  Hinds  v.  Scott,  1  Jones  26,  following  SmuU  v,  Mickley,  1 
Rawle  95,  it  was  held  that  the  want  of  such  a  return  did  not 
invalidate  the  sale.  That  the  recital  in  the  deed  of  a  sale  upon 
it,  and  acknowledgment  in  open  court,  was  an  adjudication  of  its 
existence  and  authority.  In  this  way  the  omission  may  be  sup- 
plied. But  because  sales  may  be  sustained  in  despite  of  such 
omissions,  it  is  not  therefore  to  be  assumed  that  the  duty  of 
making  a  proper  return  is  unimportant.  It  is  important ;  and 
sheriffs  should  be  careful  to  see  that  it  is  done.  This  reason, 
however,  for  the  instruction  given  is  not  suflScient. 

The  entry  of  satisfaction  on  the  judgment  after  the  sale,  but 
before  the  acknowledgment,  is  next  in  order  of  consideration. 

It  must  be  conceded  that  the  existence  of  a  judgment  upon 
which  a  valid  execution  might  issue,  must  be  established  at  the 
date  of  the  sheriff's  sale,  and  that  purchasers  and  parties  claim- 
ing through  them  must  take  notice  of  this.  Whether  the  judg- 
ment be  valid  in  all  respects  or  not  is  not  material,  for  even  if 
reversed  after  the  sale,  the  title  would  not  thereby  be  avoided. 
This  remark  is  of  course  predicable  of  voidable,  not  void  judg- 
ments. 

But  the  question  here  is  as  to  the  satisfaction  entered  on  the 
judgment  several  months  after  the  sale,  but  before  the  acknow- 
ledgment of  the  deed.  We  think  this  could  not  avoid  the  deed, 
in  tne  hands  of  a  purchaser  from  the  sheriff's  vendee  with  notice 
of  nothing  but  the  record.  What  has  he  to  do  with  the  judgment 
after  sale,  if  there  was  one  upon  which  it  could  properly  be  made 
when  it  was  made  ?  The  moment  the  land  was  struck  down,  the 
interest  of  the  purchaser  attached.  The  deed  is  but  the  legal 
evidence  of  the  sale,  and  relates  back  to  the  moment  it  was 
made :  10  Harris  120 ;  4  Casey  169.  If,  then,  there  was  au- 
thority to  make  it,  that  was  enough.  After  that  we  think  the 
purchaser  from  Andrews  was  not  bound  to  look.  The  expiration 
of  the  lien  after  sale  and  before  deed  acknowledged,  would  not 
affect  the  title.  And  for  the  same  reason,  we  think,  would  not 
the  entry  of  satisfaction  affect  a  purchaser  who  had  notice  only 
from  the  record,  of  the  fact.  As  to  him,  the  sale  rests  upon  the 
authority  to  make  it ;  and  if  this  existed,  it  was  all  he  need  look 
to,  so  far  as  the  judgment  was  concerned.  The  record  is  a  safe 
guide  to  the  purchaser :  1  Casey  819. 

"  The  fact,  apparent  on  the  nice  of  the  record,  that  Andrews 
was  part  owner  of  the  property,  and  a  joint  debtor  in  the  judg- 
ment upon  which  it  was  sold,"  is  the  last  reason  assigned  by  the 
learned  judge  in  directing  a  verdict  for  the  plaintiff. 

That  An^ews  was  a  joint  debtor  appears  by  the  record ;  but 
the  material  fact  that  he  was  a  joint  owner  of  the  land  does  not 
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appear,  as  the  case  is  presented  here.  I  see  no  reason  why  a 
joint  debtor  might  not  become  a  purchaser  of  his  co-defendant's 
property  at  a  public  sale  of  it.  No  authority  has  been  shown 
why  he  might  not.  It  may  often  be  the  only  means  of  indemnity 
he  may  have.  He  may  be  only  surety  in  fact,  or  otherwise  not 
personally  liable — in  such  case,  I  know  of  no  rule  which  deprives 
him  of  a  right  to  buy  for  his  own  use,  provided  the  purchase  was 
with  his  own  means,  and  not  with  that  of  his  co-defendants. 

Here,  the  title  to  the  land  was  shown  and  admitted  to  have 
been  in  Warner  &  Gillis,  and  no  joint  interest  in  it  in  Andrews. 
Andrews's  purchase,  therefore,  in  the  absence  of  anything  to  the 
contrary,  would  be  for  his  own  use,  and  would  not  enure  to  the 
benefit  of  his  co-defendants.  The  recital  in  the  levy  of  a  seizure 
and  sale  of  the  "  interests  of  the  defendants"  in  the  lands  would 
not  establish  title  in  Andrews,  or  estop  him  from  showing,  as 
was  done  here,  that  the  title  was  not  in  him  originally.  This 
recital  is  generally  but  matter  of  form. 

If  it  had  been  shown  that  the  land  had  been  and  was  partner- 
ship or  joint  property  of  all  the  defendants,  then  the  point  of 
which  the  learned  judge  predicated  his  instruction  would  have 
been  right ;  but  we  do  not  see  that  it  was  so  shown.  It  was 
error,  therefore,  to  deduce  a  principle  from  facts  assumed,  not 
admitted  or  proved,  and  consequently,  for  the  time  being,  to  be 
presumed  as  not  existing.  The  third  reason  for  the  peremptory 
instruction  we  think  insufficient. 

There  was  what  seems  to  us  a  very  material  question  in  the 
case,  which,  on  account  of  the  ruling  noticed,  was  not  passed 
upon  by  either  court  or  jury.  It  was  as  to  the  delivery  of  the 
deed  by  the  sheriff  to  Andrews.  If  it  was  never  delivered  at  all, 
it  is  difficult  to  see  what  title  Andrews  acquired.  But  as  this 
may  be  the  subject  of  contest  on  another  trial,  we  express  no 
further  views  on  the  point.  But  for  the  reasons  given  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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DuvalVs  Executor  versus  Darby  et  al. 

BtU  of  ExcepticyMy  when  improperly  Seeded, — Impressions^  when  Evi" 
dence, — Declarations,  when  inadmissible. 

1.  Where  the  testimony  which  constitutes  a  bill  of  exceptions  is  received 
in  the  tri^  of  a  cause,  without  objection,  the  court  should  refuse  to  sign  the 
bill  but  leave  the  party  to  a  prayer  for  instructions  to  the  jury  to  disregard 
it ;  and  where  the  court  below  allow  the  exception,  the  Supreme  Court  may 
treat  it  as  too  late  and  disregard  it. 

2.  Though  testimony  as  to  facts  within  the  compass  of  memory  must  be 
distinct  and  positive,  yet  where  the  **  impression^'  testified  to  by  a  witness, 
was  evidently  derived  from  his  recollection  of  the  words  used,  it  was  evidence 
to  go  to  the  jury. 

S.  The  declarations  of  the  plaintiff's  intestate,  made  to  strangers,  and  not 
in  the  transaction  between  him  and  one  of  the  defendants,  were  not  res  gestae 
and  were  not  admissible. 

Error  to  the  Common  Pleas  of  WaBhington  county. 

This  was  an  action  brought  by  J.  M.  Spriggs,  executor  of  the 
last  will  and  testament  of  William  Duvall  against  J.  W.  Darby, 
Hugh  McClelland,  and  A.  Wallace,  on  an  accommodation  note  for 
$1650  dated  May  29th  1856,  signed  by  defendants,  made  payable 
to  Darby  &  Craig  and  by  them  endorsed  to  plaintiiFs  testator. 
The  plea  was  non  assumpsit  and  payment  with  leave.  The 
defence  was,  that  Duvall  had  not  purchased  the  note,  but  that  it 
had  been  left  with  him  by  Darby  as  collateral  security  on  tha 
purchase  of  a  note  for  $300  dated  June  4th  1856.  In  the  course 
of  the  trial  the  defendant  proved  by  J.  P.  Gamble,  that  he  "  lived 
in  Washington  in  the  spring  of  1856,  when  he  met  Darby,  who 
had  a  note  for  ?1650  signed  by  defendants,  and  another  for 
$300  which  he  offered  to  sell ;  that  he  did  not  see  the  note  but 
declined  negotiating  it ;  that  he  met  Darby  again  on  the  4th  of 
June  1856, 'but  did  not  see  the  notes;  that  in  the  evening  he  met 
Duvall  and  asked  him  how  he  got  alons  in  his  trade  with  Darby, 
and  was  told  that  he  had  made  a  nice  tning  of  it,  that  it  did  not 
take  much,  and  that  $300  was  not  much ;"  and  then  called  R.  M. 
Gibson,  who  after  stating  that  he  had  a  conversation  with  Duvall 
shortly  before  his  death,  in  which  he  informed  Duvall  that  Darby 
was  about  to  fail,  testified  as  follows : — 

"  Duvall,  in  reply,  said  he  did  not  rely  on  Darby  for  much 
money — no  sum  mentioned ;  [I  can  say,  my  recollection  is,  the 
amount  was  not  large — ^it  is  merely  but  an  impression ;  my  best 
belief  from  what  was  said  is,  that  the  sum  was  not  large ;  that  he 
did  not  rely  on  Darby  for  much  money ;  it  is  my  best  recollection 
of  the  substance  of  the  conversation — it  is  the  best  belief  growing 
out  of  an  impression  made  by  the  words]." 

After  this  witness  had  been  examined,  the  plaintiff*  objected  to 
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that  portion  of  his  testimony  included  in  brackets,  but  the  court 
overruled  the  objection ;  which  was  the  first  error  assigned  here. 

After  submitting  other  evidence  in  support  of  the  defence 
relied  on,  the  defendant  closed;  whereupon  the  plaintifiF  offered 
the  testimony  of  several  witnesses  as  rebutting,  and  among  other 
things  offered  to  prove  by  A.  B.  Wolf,  that  in  the  latter  part  of 
May  1856,  Duvall  called  on  him  and  notified  him,  that  he 
(Duvall)  wished  the  witness  to  get  the  balance  of  the  $1300  loan 
ready  for  him,  as  he  wanted  it  to  help  him  purchase  a  note 
from  Darby,  on  Darby,  McClelland,  and  others,  and  told  witness 
to  be  sure  and  have  it  ready — ^the  balance  was  about  $900  or 
JIOOO — ^to  be  followed  by  proof  that  the  money  was  paid  over 
to  Duvall  in  a  few  days  thereafter,  and  that  on  the  next  day 
after  the  money  was  paid,  Duvall  told  witness  he  had  bought 
the  note  from  Darby  on  him,  McClelland,  and  others.  To  which 
testimony  defendants  objected.  The  court  sustained  the  objection, 
and  rejected  the  evidence ;  which  was  the  second  error  assigned. 

The  plaintiff  then  offered  to  proved  by  Dr.  Wilson,  that  some  time 
in  the  early  part  of  the  summer  of  1856,  the  deceased,  William 
Duvall,  called  on  him  and  requested  the  loan  of  some  money, 
telling  him  that  he  «f<w  then  buying  a  note  from  J.  W.  Darby ; 
that  he  wanted  a  little  to  make  up  the  amount;  that  he  had  on 
hands  about  $850,  and  if  the  Doctor  could  let  him  have  $50,  he 
thought  he  could  set  the  balance  from  another  person.  Witness 
told  him  that  he  nad  not  the  money  by  him ;  that  he  then  left, 
and  in  a  short  time  afterwards,  Duvall  told  witness  that  he  had 
raised  the  balance  of  the  money  and  made  the  purchase ;  that 
witness  then  told  him  that  he  had  better  look  sharp,  that  Darby 
was  rather  a  doubtful  man — that  Duvall  replied  that  the  note  was 
well  secured,  as  he  had  Hugh  McClelland  for  bail  on  it.  To 
which  testimony  defendants  objected.  The  court  sustained  the 
objection,  and  rejected  the  evidence ;  which  was  the  third  error 
assigned. 

Plaintiff  then  offered  to  prove  by  Jacob  Weirich,  that  about 
the  last  of  May  or  the  first  of  June  1856,  J.  W.  Darby  overtook 
him  on  the  roaa  and  wanted  to  borrow  money  from  him,  offering 
him  ten  per  cent. ;  that  witness  replied  he  had  no  money  to  loan; 
that  on  the  next  day  witness  came  up  to  Washington,  and  on  his 
way  out  stopped  at  the  residence  of  Duvall,  and  that  then  and 
there  Duvall  told  him  that  he  had  bought  a  note  from  Darby, 
which  note  he  showed  to  witness,  stating  at  the  same  time  that  he 
had  given  $1250  for  it,  and  made  a  good  thing  out  of  it.  Witness 
then  asked  him  if  he  thought  the  note  was  good ;  he  replied  that 
it  was  good,  for  the  name  of  Hugh  McClelland  was  on  it,  and  he 
was  good  for  the  money.  To  which  testimony  defendants 
objected.  The  court  sustained  the  objection,  and  rejected  the 
evidence ;  which  was  the  fourth  error  assigned. 


Digitized  by 


Google 


58  SUPREME  COURT  [PitUhurgh 

[BuTall's  Executor  v.  Darby  et  oZ.] 

Under  the  charge  of  the  court  (Gilmore,  P.  J.),  the  jury 
found  in  favour  of  the  plaintiffs  the  sum  of  $260.28,  who  there* 
upon  sued  out  this  writ,  assigning  for  error  here  the  ruling  of 
the  court  below  as  above  stated. 

BradeVy  Miller  and  Watson,  for  plaintiff,  argued — ^1.  The  court 
below  were  wrong  in  allowing  the  jury  to  take  as  evidence  the 
mere  impression  of  the  witness  :  citing  on  this  point,  1  Gr.  Ev. 
440;  Carmalt  v.  Post,  8  Watts  411;  3  Wilson  427;  McNally's 
Ev.  262  ;  Carter  v.  Boehm,  Sm.  Lead.  Cases  270. 

2.  The  rejection  of  the  testimony  of  Wolf,  Wilson,  and  Wei- 
rich  was  improper.  It  was  offered  as  rebutting  evidence,  and  to 
meet  the  averment  of  the  defendant  that  the  $300  note  only  had 
been  bought  by  Duval,  and  the  $1650  note  pledged  as  security 
for  it.  The  rejected  testimony  was  part  of  a  chain  of  evidence 
previously  offered  by  plaintiff,  and  was  admissible,  if  only  a  link  : 
Tams  V.  Bullit,  11  Casey  308 ;  Brown  v.  Clark,  2  Harris  478- 
It  was  also  evidence  as  part  of  the  res  gestce  of  what  occurred  at 
and  before  the  transaction  in  question :  1  Starkie  39-40 ;  1  Phil- 
ips 231 ;  1  Gr.  Ev.  135 ;  Tompkins  v.  Saltmarsh,  14  S.  &  R. 
275 ;  Jones  v.  Brownfield,  2  Barr  55 ;  Darling  v.  Little,  2  Casey 
502 ;  Klein  v.  Franklin  Ins.  Co.,  1  Harris  247. 

Acheson  and  Wilson,  for  defendants. — 1.  The  objection  was  too 
late,  the  witness  had  been  examined:  Robinson  v,  Snyder,  1 
Casey  203.  The  witness  was  giving  the  substance  of  Duvall's 
Remarks,  not  the  words  used  by  him :  1  Gr.  Ev.  440 ;  Snell  & 
Co.  V.  Moses,  1  Johns.  99;  Phil.  Ev.  749  (Note  626,  p.  289); 
Riggs  V.  Taylor,  9  Wheaton  486. 

2.  As  to  the  other  assignments  of  error,  the  evidence  rejected 
was  of  declarations  of  Duvall  in  the  absence  of  defendants'  bare 
assertions,  unaccompanied  with  any  acts :  1  Gr.  Ev.  108, 110 ;  Car- 
ter V.  Gregory,  8  Pick.  165 ;  3  Phil.  Ev.  155  (Note  165,  p.  89) ; 
Romig  V.  Romig,  2  Rawle  248 ;  6  S.  &  R.  190,  295 ;  1  Peters  15 ; 
Scull  V.  Wallace,  15  S.  &  R.  231;  7  Johns.  96;  McPeake  v. 
Hutchinson,  6  S.  &  R.  298.  The  cases  in  14  S.  &  R.  282  and 
1  Harris  249,  only  show  that  in  questions  involving  fraud  a  wide 
latitude  is  given ;  but  nothing  of  the  kind  is  proved  here  :  Doug- 
lass V.  Mitchell's  Ex'r.,  11  Casey  445. 

The  opinion  of  the  court  was  delivered,  January  7th  1861,  by . 

Thompson,  J. — The  testimony  constituting  the  first  bill  of 
exceptions,  having  been  received  without  objection,  the  court 
should  have  refused  to  sign  a  bill  of  exception  upon  it,  and  have 
left  the  party  to  a  prayer  for  instructions  to  the  jury  to  disregard 
it.  The  allowance  of  the  exception  by  the  court  below  does 
not  validate  it.     This  court  may  still  treat  it  as  too  late,  and 
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disregard  it.  Had  the  court  below  treated  the  statement  of  the 
witness  as  a  mere  oflFer  of  testimony,  and  sealed  a  bill  upon  that 
basis,  it  might  have  been  effectual — but  that  was  not  the  case 
here. 

Although  the  assignment  of  error  based  upon  this  exception 
might  be  disposed  of  by  the  foregoing  remark,  still  we  may  add 
that  the  evidence  was  not  objectionable  on  the  ground  taken. 
The  witness  uses  "impression"  and  "recollection'*  as  synony- 
mous ;  for  he  says,  "  I  can  say  my  recollection  is,  the  amount 
was  not  large."  This  was  a  clear  declaration  of  the  fact  from 
memory — and  his  superadded  remark,  "It  is  merely  but  an 
impression,"  only  expressed  that  his  recollection  was  not  distinct ; 
for  he  further  adds,  "  My  best  belief  from  what  was  said,  is,  that 
the  sum  was  not  large."  He  evidently  uses  the  words  "recol- 
lection" and  "  impression"  interchangeably. 

It  is  very  apparent  that  the  "impression**  spoken  of  was 
derived  from  recollection — "It  is  my  best  recollection  of  the 
substance  of  the  conversation — ^it  is  the  best  belief  growing  out 
of  an  impression  made  by  the  words,"  says  the  witness.  The 
recollection  of  the  words  is  referred  to  as  the  ground  of  the 
impression.  There  is  no  room,  therefore,  to  infer  that  the  impres- 
sion was  from  any  other  source  than  that  referred  to,  viz.,  the 
words ;  in  such  a  case  it  was  evidence  to  go  to  the  jury :  1  Green- 
leaf,  §  440;  Carmalt  v.  Post,  8  Watts  411;  Smith's  Leading 
Cases  270. 

There  is  no  error  in  the  remaining  exceptions  to  the  rulingof 
the  court  in  the  rejection  of  the  offers  by  the  plaintiff.  The 
declarations  of  the  plaintiff's  intestate  were  not  res  ge%tse.  They 
were  made  to  strangers,  and  not  in  the  transaction  between  him 
and  Darby,  one  of  the  defendants.  As  the  offer  contravened  a 
rule  that  a  party  cannot  make  evidence  for  himself,  the  court 
was  right  in  rejecting  it.  None  of  the  cases  cited  make  the 
offer  an  exception  to  the  rule. 

Judgment  affirmed. 
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Taylor  ve^^sus  Henderson. 

Evidence  requisite  to  sustain  a  Parol  Contract /or  the  Sale  of  Land. 

1.  A  parol  contract  for  the  exchange  of  land  must  be  proved  by  competent 
evidence.  It  cannot  be  inferred  merely  from  the  declarations  of  one  of  the 
parties. 

2.  Where  there  was  no  proof  of  such  a  contract  between  the  alleged  parties 
to  it,  nor  any  execution  referable  to  that  mode  of  transfer,  nor  any  actual 
possession  taken,  and  the  claimant  did  not  procure  the  assessment  of  the  land 
claimed  for  taxes  until  fifteen  or  sixteen  years  afterwards,  the  subsequent  de- 
clarations and  acts  of  one  of  the  narties  are  entitled  to  no  consideration,  and  the 
jury  should  have  been  instructea  that  the  plaintiff  was  not  entitled  to  recover. 

3.  Where  the  deed  to  the  defendant  for  the  land  claimed  by  the  plaintiff 
had  been  given  in  evidence  by  him  and  was  uncontradicted,  but  there  was  no 
proof  that  it  was  an  execution  of  the  alleged  exchange  on  the  part  of  one, 
nor  of  a  conveyance  in  consideration  thereof  on  the  part  of  the  other,  it  was 
held  that  there  was  no  room  to  infer  from  it  that  a  part  of  the  land  described 
in  it  had  been  acquired  by  the  plaintiff  in  the  alleged  exchange. 

Error  to  the  Common  Pleas  of  Mercer  county. 

This  was  an  action  of  trespass  quare  claysum  fregity  brought 
to  January  Term  1868,  by  Samuel  Henderson,  against  Aaron 
Taylor,  to  recover  damages  for  an  alleged  trespass  on  a  tract  of 
land  in  Worth  township,  containing  about  twenty  acres,  situate 
in  the  south-west  comer  of  a  tract  of  four  hundred  acres,  war- 
ranted in  the  name  of  Jacob  Fritz.  The  defendant  pleaded 
liberum  tenementum^  so  that  the  only  controverted  question  was 
the  title  to  the  land. 

The  plaintiff  claimed  title  under  the  North  American  Land 
Company,  conveyed  to  him  through  Arthur  Cullum.  The 
defendant  exhibited  patents  for  fcur  tracts  of  land  from 
the  Commonwealth  to  James  Greenleaf,  attorney  for  the  North 
American  Land  Company,  and  conveyances  for  one  hundred 
acres  and  allowance,  in  a  square  shape,  out  of  these  four  tracts, 
from  Greenleaf  to  Ludwick,  from  Ludwick  to  Kerr,  from  Kerr 
to  Gibi?on,  and  from  Gibson  to  Taylor,  March  2d  1812.  These 
deeds  were  recorded  on  the  16th  of  July  1861.  The  validity  of 
Taylor's  title  to  these  one  hundred  acres,  embracing  the  twenty 
acres  in  dispute,  was  not  denied,  but  it  was  averred  that  persons 
named  Baldwin  and  Barlow  had  purchased  land  from  certain 
trustees  of  the  North  American  Land  Company,  by  deed  dated 
November  28th  1816,  recorded  June  20th  1818,  and  afterwards 
made  and  exchanged  with  him,  giving  him,  for  it  and  the  improve- 
ments, another  one  hundred  acres  out  of  the  north-western 
corner  of  the  four  tracts,  and  including  part  of  that  which  had 
before  been  in  his  possession ;  and  also  selling  to  him  an  addi- 
tional one  hundred  acres  out  of  the  same  tract,  making  together 
two  hundred  and  three  acres,  for  which  a  deed  to  him  from 
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Baldwin  and  Barlow,  dated  April  15th  1825  and  recorded  July 
16th  1851,  was  shown ;  but  there  was  no  deed  shown  from  Tay- 
lor to  them,  for  the  land  in  dispute.  Evidence  was  offered  to 
show  that  subsequent  to  1819,  Aaron  Taylor  was  assessed  with 
two  hundred  acres ;  that  in  1834  he  was  assessed,  and  that  ho 
returned  the  land  in  dispute  not  assessed  to  himself;  that  Baldwin 
and  Barlow  had  sold  the  land  in  dispute,  with  others,  by  articles 
of  agreement,  to  Lawrence  Ellis,  June  26th  1834,  who  took 
possession  under  the  agreement ;  and  that  prior  to  this,  fields  on 
the  disputed  tract,  which  had  been  part  or  the  improvement  on 
the  one  hundred  acres,  had  been  abandoned  by  Tavlor,  and  his 
fences  moved  over  to  the  line  of  the  tract  purchased  from  Baldwin 
and  Barlow,  and  that  he  had  acknowledged  himself  out  of  pos- 
session of  the  disputed  portion.  The  purchase  from  Baldwin  and 
Barlow,  of  the  two  hundred  and  three  acres,  in  1825,  was 
admitted  by  the  defendant,  but  he  denied  that  there  ever  was 
any  such  exchange  as  was  averred  by  the  plaintiff,  asserting  and 

E roving  that  he  had  claimed  the  disputed  piece  afterwards,  and 
ad  cut  timber  upon  it. 
Under  the  charge  of  the  court,  the  jury  found  in  favour  of 
the  plaintiff,  assessing  his  damages  at  twelve  dollars,  and  judg- 
ment having  been  entered  thereon,  the  defendant  sued  out  this 
writ.  There  were  eighteen  assignments  of  error  by  the  plaintiff, 
all  of  which  are  disposed  of  in  the  opinion  of  this  court. 

StepheTiBon  and  FoBter^  for  plaintiff. 

Qriffith  and  TrunTceyy  for  defendant. 

The  opinion  of  the  court  was  delivered,  January  7th  1861,  by 

Thompson,  J. — A  careful  consideration  of  the  evidence  has 
brought  us  to  the  conclusion  that  the  plaintiff  had  no  merit  in 
his  case,  or  rather  had  no  case  at  all.  We  do  not  mean  to  dis- 
cuss the  evidence,  but  only  to  give  the  result  of  our  consideration ; 
nor  to  notice  more  than  one  of  the  exact  "  dozen  and  a  half"  of 
errors  assigned  in  this  case.     That  one  is  quite  sufiScient. 

It  has  not  been  said  anywhere,  that  a  parol  contract  for  an 
exchange  of  land  need  not  be  proved,  but  may  be  inferred  from 
the  declarations  of  one  of  the  parties.  The  only  distinction 
between  that  and  the  case  of  a  sale  seems  to  regard  the  manner 
of  execution :  Miles  v.  Miles,  8  W.  &  S. ;  Lee  v.  Lee,  9  Barr ;  and 
Christy  v.  Barnhart,  2  Harris. 

Here  there  was  neither  proof  of  a  contract  between  the  parties 
to  it,  "  face  to  face,*'  nor  such  an  execution  of  it  as  could  be  re- 
ferable to  that  mode  of  transfer.  If  such  a  thing  ever  existed 
in  the  case  before  us  as  a  contract  of  exchange,  it  is  supposed  to 
have  had  its  birth  more  than  forty  years  before  the  trial,  and 
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one  of  the  parties  never  took  actual  possession  during  that  whole 
period,  nor  even  had  it  assessed  excepting  a  small  portion  em- 
braced in  the  present  controversy,  and  this  not  until  fifteen  or 
sixteen  years  after  the  alleged  sale.  The  acts  and  declarations 
of  Taylor  are  alone  the  evidence  of  the  contract,  and  they  begin 
many  years  after  the  alleged  sale.  This  for  the  substratum, 
every  word  or  act  of  his,  seemingly  inconsistent  with  ownership 
are  hunted  up,  and  no  doubt  often  imagined,  and  given  in  evidence 
to  strenghten  the  inference  of  sale.  No  man's  property  would 
be  safe  unless  covered  by  actual  possession  all  the  time,  as  a  shield 
against  sayings  which  might  be  attributed  to  him.  But  as  the 
exchange  itself  was  not  proved  by  competent  evidence,  namely, 
by  some  testimony  that  the  parties  to  it  had  "  face  to  face"  con- 
tracted, these  auxiliaries  were  of  no  consequence.  Under  any 
circumstances  they  would  have  been  entitled  to  but  little  con- 
sideration— in  the  present  to  none  whatever. 

But  what  seems  conclusive  against  the  plaintiff  below  is  the 
deed  from  Baldwin  &  Barlow  to  Taylor  for  the  land  it  is  alleged 
he  was  to  get,  in  the  exchange.  It  bears  date  in  1825,  and  is 
for  203  acres.  One  hundred  of  which  the  deed  recites,  was  for 
settlement — the  right  which  Taylor  had  bought,  and  the  other  was 
for  the  consideration  of  $150.  This  deed  is  unexplained — ^and 
it  was  given  in  evidence  by  the  plaintiff,  and  negatived  his  entire 
theory.  As  it  stood,  there  was  no  room  to  infer  that  one  hundred 
acres  of  the  two,  had  been  acquired  in  the  alleged  exchange. 
Besides,  it  would  be  somewhat  strange,  if  this  deed  was  an 
execution  of  the  parol  contract  on  the  one  side,  that  there  was 
no  conveyance  on  the  other.  So  confounding  was  this  considera- 
tion, that  it  led  the  learned  judge  to  a  rather  strange  conclusion 
in  accounting  for  it,  namely;  that  as  Taylor's  title  was  not 
recorded,  Baldwin  and  Barlow  may  have  been  ignorant  of  it ! 

But  we  pursue  the  argument  no  further.  We  fully  concur  with 
the  plaintiff  in  error,  that  the  fifth  point  of  the  defendant  below 
should  have  been  aflSrmed,  viz.  "  that  under  all  the  evidence  given 
in  the  case  the  plaintiff  was  not  entitled  to  recover."  As  a  chan- 
cellor would  certainly  have  refused  to  decree  the  specific  execu- 
tion of  the  alleged  contract  under  the  evidence,  so  it  would  have 
been  proper  on  part  of  the  learned  judge  to  have  instructed  the 
jury,  that  taking  the  plaintiff's  evidence  as  true  it  was  not  suffi- 
cient to  entitle  him  to  a  recovery,  and  in  this  case  it  was  error 
not  to  have  done  so. 

Judgment  reversed. 
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Brandon  versus  Bannon  et  dL 

Surrender  of  Tenancy, — Advene  Possession  as  against  Landlord. 

1.  One  who  came  into  possession  of  land  in  right  of  his  wife,  who  was  the 
tenant  at  sufferance  of  the  owner  at  the  time  of  her  marriage,  cannot,  after 
her  death,  set  up  his  suhsec^nentlj  continued  possession  as  adverse,  where 
no  surrender  had  heen  made  in  the  lifetime  of  the  wife,  nor  any  severance  of 
the  relation  as  landlord  and  tenant  which  had  existed  between  them. 

2.  Where  a  privity  has  once  been  established  between  a  landlord  and  ten- 
ant, the  law  presumes  it  to  continue,  until  severed  by  some  unequivocal  act, 
amounting  to  a  disclaimer  by  the  tenant  or  a  denial  of  the  title,  brought  to  the 
knowledge  of  the  owner  of  the  land. 

3.  Bannon  o.  Brandon,  10  Casey  263,  affirmed. 

Error  to  the  Common  Pleas  of  Venango  county. 

This  was  an  action  of  ejectment,  brought  by  Elliott  Brandon 
against  Wallace  Bannon  and  others,  to  recover  a  tract  of  four 
hundred  acres  of  land  in  Sugar  Greek  township.  The  case  was 
tried  in  the  court  below  in  1858  or  1859,  when  there  was  a  ver- 
dict and  judgment  for  the  plaintiff.  On  writ  of  error  the  judg- 
ment was  reversed,  and  a  venire  de  novo  awarded.  The  case  is 
fully  reported  in  10  Casey  263,  to  which  the  reader  is  referred  for 
a  statement  of  the  facts  and  the  reasons  given  by  this  court  for 
reversing  the  judgment  of  the  court  below.  On  the  second  trial, 
the  testimony  was  substantially  similar  to  that  given  by  the 
parties  on  the  previous  trial.  The  court  below  (Dbrickson, 
r.  J.)  charged  the  jury  that  if  the  facts  in  evidence  were  believed 
by  them,  the  plaintiff  could  not  recover.  The  jury  accordingly 
found  for  the  defendant,  and  judgment  being  entered  on  the  ver- 
dict, the  plaintiff  sued  out  this  writ. 

Heydrick  and  Kerry  for  plaintiff  in  error. 

8.  P.  Johnson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  January  7th  1861,  by 
Strong,  J. — We  do  not  intend  to  discuss  this  case  at  large. 
There  is  no  essential  difference  between  its  present  aspect  and 
that  which  it  wore  when  it  was  here  before,  brought  by  the  first 
writ  of  error.  We  adhere  to  the  opinions  expressed  by  us  then, 
and  reported  in  10  Casey  263.  They  are  fatal  to  the  plaintiff's 
claim  to  recover.  The  uncontradicted  evidence  in  the  case 
establishes  that  there  was  a  privity  between  Mrs.  Bowles  (after- 
wards Mrs.  Peoples)  and  Oliver  Ormsby.  It  matters  not  what 
was  the  nature  of  her  tenancy  after  her  first  husband's  death, 
whether  it  was  under  a  contract  or  only  permissive.    She  entered 
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by  right,  in  subordination  to  Ormsby's  title,  and  her  possession, 
therefore,  was  his,  until  she  died  in  1823.  There  is  no  evidence 
that  she  ever  surrendered  the  possession  to  Ormsby,  nothing 
from  which  a  jury  could  find  such  a  surrender.  Her  leaving  the 
actual  occupancy  temporarily,  while  she  kept  her  clothes  in  the 
house  upon  the  land,  her  going  off  from  the  premises  to  work  in 
the  neighbourhood,  without  giving  any  notice  to  Ormsby  that 
she  thereby  gave  up  her  possession,  was  no  surrender.  A  privity 
once  created  between  a  landlord  and  his  tenant,  is  not  to  be  treated 
as  severed  by  equivocal  acts.  An  adverse  possession  cannot  be 
commenced  in  such  cases,  while  the  landlord  may  all  the  while 
be  supposing  that  the  occupant  of  the  land  is  holding  it  for  him. 
Nor  is  there  any  evidence  that  Mrs.  Peoples-,  while  she  lived, 
ever  disclaimed  holding  under  Ormsby,  and  in  privity  with  his 
title.  She  never  gave  him  such  notice,  she  never  said  so,  even 
to  a  stranger.  On  the  contrary,  when  she  returned  to  the  land 
in  1817,  with  her  second  husband,  and  resumed  the  occupancy 
which  she  had  temporarily  left,  it  was  with  an  express  acknow- 
ledgment of  Ormsby's  title.  And  even  John  Peoples  himself 
declared  that  he  was  living  there  in  right  of  his  wife,  to  whom 
Ormsby  had  given  the  right  to  live  there  as  long  as  she  lived. 

What  boots  it,  then,  that  Peoples  afterwards  refused  to  come 
under  rent  to  Ormsby,  as  testified  by  John  P.  Hays  ?  He  might 
well  do  that,  for  he  was  then  living  rent  free  in  right  of  his  wife. 
And  even  if  that  refusal  be  regarded  as  an  act  of  hostility  on 
his  part,  it  did  not  sever  the  privity  between  Ormsby  and  Mrs. 
Peoples.  There  was  nothing  in  it  inconsistent  with  Ormsby's 
considering  her,  and  her  considering  herself,  as  continuing  in 
possession  of  the  land  under  her  original  right  obtained  n*om 
him  either  directly,  or  derivatively  through  the  former  husband. 
We  repeat  that  where  a  privity  has  been  established,  the  law 
presumes  it  to  continue,  and  no  act  of  disloyalty  will  sever  it, 
unless  it  be  unequivocal,  and  amount  to  a  disclaimer  by  the 
tenant,  or  a  denial  of  the  title  of  the  landlord,  and  be  brought 
home  to  tis  knowledge. 

In  precise  accordance  with  these  views,  and  with  those  more 
fully  set  forth  in  10  Casey  263,  was  the  answer  of  the  court  to 
the  points  proposed  by  the  plaintiff.  We  perceive  no  error  in 
that  answer.  The  uncontradicted  evidence  in  the  case  presented 
an  insuperable  obstacle  in  the  way  of  the  plaintiff's  recovery. 

The  judgment  is  aflSrmed. 
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Baskin's  Appeal- 

Widow's  Exemption,  how  lost, —  When  Claim  mttst  he  made. 

1.  The  right  of  a  widow  to  retain  property  to  the  value  of  $300  out  of  the 
estate  of  her  deceased  husband,  allowed  by  the  Act  of  Assembly,  is  waived 
unless  claimed  before  the  expenses  of  a  full  administration  are  incurred.  By 
claiming  and  taking  but  part,  she  waives  the  residue,  and  cannot  afterwards 
claim  it  out  of  the  real  or  personal  estate  of  deceased. 

2.  Where  a  widow  took  personalty  as  a  part  of  her  statutory  allowance, 
without  a  formal  appraisement,  and  the  administrator  appraised  and  sold  the 
rest  of  the  personal  estate,  and  applied  the  proceeds  to  purchase-money  of 
land  which  was  due  from  the  deceaent,  and  took  the  legal  title  of  the  land  to 
the  heirs  and  representatives  of  the  decedent,  it  was  held  that  her  claim  for 
an  appraisement  of  the  real  estate  was  too  late,  and  that  the  administrator 
was  not  bound  to  make  an  appraisement  in  order  to  give  her  the  balance 
of  her  8300,  out  of  the  realty,  or  for  the  purpose  of  setting  off  any  portion  of 
it  to  her. 

Appeal  by  B.  F.  Baskin,  one  of  the  administrators  of  G.  W. 
Baskin,  deceased,  from  the  decree  of  the  Orphans'  Court  of 
Mercer  county  confirming  the  report  of  the  auditor,  directing  the 
administrators  to  appraise  and  set  apart  ?300  worth  of  personal 
and  real  estate  to  L.  Eveline  Baskin,  widow  of  deceased. 

Dr.  G.  W.  Baskin  died  on  the  1st  of  April  1853,  without  issue, 
leaving  a  widow  and  mother  surviving  him,  who  were  entitled  to 
his  estate.  Letters  of  administration  on  the  estate  were  granted 
to  B.  F.  Baskin  and  S.  R.  Mason.  An  inventory  of  the  personal 
property  was  taken  and  filed  on  the  21st  day  of  May,  A.  D. 
1853.  The  personal  property  was  sold  and  the  list  duly  filed  on 
the  21st  day  of  May,  a.  d.  1853.  Prior  to  the  taking  and  filing 
of  the  inventory  and  the  sale  of  the  personal  property,  the 
widow  was  duly  informed  of  her  legal  rights  as  to  $300  worth 
of  property.  She  took  all  the  personal  property  that  she 
claimed  as  her  own,  having  been  purchased  for  her  by  her  father. 
And  also,  by  the  consent  of  the  mother  of  deceased  and  the  ad- 
ministrators, selected  such  articles  as  she  desired  to  retain  as  her 
own,  of  which  no  account  was  to  be  taken  in  the  settlement  of 
the  estate.  No  claim  or  demand  was  made  for  the  appraisement 
of  ?300  worth  of  property  to  be  set  apart  to  her  until,  as  it  is 
now  claimed,  some  time  in  the  summer  of  1854,  when  she  served  a 
notice  on  one  of  the  administrators  (S.  R.  Mason),  the  exact  tenor 
of  which  does  not  appear.  The  decedent  had  an  equitable  interest 
in  a  lot  near  Mercer,  by  article  of  agreement  with  J.  McKnight. 
A  large  amount  of  purchase-money  was  due  on  the  lot,  and  legal 
proceedings  were  about  to  be  instituted  for  enforcing  its  collec- 
tion. Under  these  circumstances,  by  the  consent  of  both  the 
heirs,  the  administrators  paid  the  balance  of  the  purchase-money 
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out  of  the  proceeds  of  the  personalty,  and  took  a  deed  for  the 
property  "  to  the  heirs  and  legal  representatives**  of  decedent. 

On  the  15th  of  August  1857,  a  petition  for  citation  was  pre- 
sented, on  which  a  partial  account  was  filed  on  the  21st  of 
January  1858.  A  final  account  was  afterwards  filed,  which 
embraced  the  money  paid  out  for  said  lot  of  ground,  and  allowed 
as  a  credit  to  the  administrators. 

On  the  21st  of  January  the  widow  presented  her  petition  to 
the  Orphans*  Court,  setting  forth  the  death  of  her  husband ;  the 
fact  that  he  was  at  the  time  of  his  death  the  owner  of  real  and 
personal  property,  the  granting  of  letters  of  administration  to 
Messrs.  Baskin  and  Mason,  and  averring  that  they  had  neglected 
or  refused  to  set  apart  for  her  the  amount  of  ?300  although 
requested  so  to  do,  and  praying  for  a  rule  on  them  to  show  cause 
why  they  should  not  do  so.  The  court  granted  the  rule  as  prayed 
for,  service  of  which  was  accepted  by  the  administrator.  The 
matter  was  then  referred  to  an  auditor  to  report,  "whether  there 
Is  any  real  or  personal  property  of  deceased  which  the  petitioner 
may  be  entitled  to  have  appraised,  and  what  portion  thereof  she 
elects  to  retain,  and  whether  she  be  entitled  to  retain  it,  and 
whether  the  administrators  have  neglected  the  duty  enjoined  on 
them  by  law  or  not,  in  the  premises,  and  also  such  order  as 
might  J)e  necessary  for  her  relief  if  entitled  to  any." 

The  auditor  made  a  report  on  the  24th  of  November  1859, 
containing  a  statement  of  the  property  owned  by  the  deceased  at 
the  time  of  his  death,  and  the  articles  taken  by  the  widow ;  that 
her  claim  for  an  appraisement  was  not  made  until  the  summer 
of  1853  or  1854,  after  the  appraisement  and  sale  of  the  rest  of 
the  personal  property ;  that,  therefore,  her  taking  of  part  of  the 
personal  property,  was  an  election  on  her  part  to  Vetain  it  as 
part  of  the  $300  due  to  her  under  the  Act  of  Assembly.  He 
also,  for  reasons  given  in  the  report,  decided  that  the  real  estate 
in  the  lot  near  Mercer  was  subject  to  her  claim  for  the  balance, 
and  recommended  that  an  order  be  made  on  the  administrators 
for  this  purpose. 

To  this  report  exceptions  were  filed,  under  which  the  report 
was  referred  back  to  the  auditor  for  further  examination ;  but 
there  being  no  other  evidence  submitted  to  him,  he  returned  it 
to  court  without  alteration,  whereupon  the  court  confirmed  the 
report.  The  administrators  then  removed  the  case  into  this 
court,  and  assigned  for  error  the  following  matters,  to  wit :— ^ 

The  court  erred  in  confirming  the  report  of  the  auditor,  and 
thereby  deciding, 

1.  That  the  non-claimer,  before  the  sale  of  the  personal 
property,  was  not  a  waiver  of  the  right  of  the  widow  to  claim 
the  benefit  of  the  exemption  law,  and  that  she  is  now  entitled  to 
make  claim  of  personal  and  real  property. 
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2.  That  if  the  property  which  she  did  retain  was  an  election 
under  the  statute,  she  was  entitled  to  make  a  further  claim. 

8.  That  a  notice  served  on  one  administrator  a  year  or  more 
after  the  sale  of  the  personal  property  of  the  decedent,  was  a 
demand  upon  the  co-administrator  of  the  widow's  claim,  and  that 
she  is  entitled  to  demand  it,  by  petition  to  the  Orphans*  Court, 
six  years  afterwards. 

4.  That,  the  accounts  of  the  administrators  having  been 
settled,  they  may  still  be  called  upon  to  set  apart  property  to 
the  widow  when  it  was  not  claimed  at  the  proper  time. 

6.  That  the  real  estate,  which  was  paid  for  out  of  the  funds 
of  all  the  heirs  and  deeded  to  "  the  heirs  and  legal  representa- 
tives*' of  the  decedent,  was  such  property  as  could  be  selected 
by  the  widow,  and  be  set  apart  by  the  administrators  to  her. 

6.  In  approving  of  the  recommendation  of  the  auditor,  "  that 
an  appraisement  should  now  be  made  of  the  personal  property, 
which  the  widow  retained  by  consent  of  all  persons  interested 
for  a  period  of  nearly  seven  years,  and  also  to  appraise  so  much 
of  the  realty,  paid  for  out  of  the  funds  of  the  heirs  jointly,  as 
will  make  up  the  difference  between  the  personal  property 
retained  over  six  years  ago,  and  three  hundred  dollars.**  In  all 
which  there  was  error. 

B.  F.  Baskin^  for  appellant,  cited  and  relied  on  Davis*s  Appeal, 
10  Casey  257,  insisting  that  the  demand  of  the  widow  was  too 
late. 

Stewart  and  JSnydery  for  appellee. — Mrs.  Baskin  was  not 
informed  of  her  rights  until  after  the  sale ;  but  when  she  was 
apprised  of  them,  she  demanded  an  appraisement  at  a  time  when 
there  was  personal  property  undisposed  of  (for  she  never  formally 
accepted  any  of  it),  beside  the  equitable  interest  in  the  lot  near 
Mercer.  It  was  the  duty  of  the  administrators  to  set  apart  this 
portion  of  her  husband's  property  for  her  use,  and  she  relied  on 
their  assurances  that  her  interests  would  be  cared  for.  She  was 
not  consulted  about  paying  for  the  land,  and  did  not  know  how 
the  deed  was  taken.  The  benefit  of  the  Act  of  April  14th  1851 
cannot  be  taken  away  without  an  express  waiver.  It  was  the 
duty  of  the  administrators  to  notify  the  widow  of  her  rights. 
The  act  of  one  binds  the  estate :  Grace  v.  Sutton,  5  Watts  540 ; 
Rick's  Administrator  v.  Gibson,  1  Barr  54 ;  therefore,  notice  of 
her  claim  to  one  was  suflScient.  Davis*s  Appeal  is  not  in  point, 
because  in  that  case  an  appraisement  had  been  made.  In  this 
case  nothing  of  the  kind  was  done,  it  simply  remained  undis- 
posed of. 

The  opinion  of  the  court  was  ielivered,  January  7th  1861,  by 
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Woodward,  J. — The  auditor  decided  that  the  personal  pro- 
perty taken  by  the  widow  with  the  consent  of  the  administrators 
was  an  election  by  her  to  retain  it  as  part  of  the  $300  allowed  her 
by  the  Act  of  Assembly ;  and  that  her  claim  for  an  appraise- 
ment, not  made  until  the  summer  of  1853  or  1854,  and  after  the 
administrators  had  appraised  and  sold  the  rest  of  the  personalty, 
was  too  late,  and  that  she  must  be  held  to  have  waived  her  right 
to  that  property. 

Yet,  after  deciding  these  points  in  respect  to  the  personalty, 
the  auditor  went  on  to  decide  that  it  was  the  duty  of  the  adminis- 
trators to  make  an  appraisement  of  the  real  estate  with  a  view 
of  giving  her,  out  of  that,  the  balance  of  her  $300.  The  real 
estate  consists  of  8J  acres  of  land  near  the  borough  of  Mercer, 
for  which  the  decedent  held  articles  of  agreement  in  his  lifetime, 
and  on  which  there  was  a  balance  of  purchase-money  overdue  at 
his  death.  The  administrators  paid  that  balance,  and  took  a 
deed  conveying  the  fee  to  the  heirs  and  legal  representatives  of 
George  W.  Baskin,  deceased.  The  legal  effect  of  this  convey- 
ance was,  in  the  judgment  of  the  auditor,  to  subject  the  land  to 
whatever  claims  could  be  lawfully  set  up  against  the  estate  of 
the  decedent,  and  he  regarded  the  widow's  right  to  the  residue 
of  her  statutory  allowance  as  such  a  claim,  and  held  that  she 
might  look  to  this  land  for  satisfaction  of  it. 

Without  considering  for  the  present  the  soundness  of  the  au- 
ditor's construction  of  the  deed,  or  entering  into  the  question  of 
the  widow's  rights,  either  under  the  deed  or  in  respect  to  the 
equitable  estate  of  which  her  husband  died  seised,  it  is  sufficient 
for  the  purposes  of  the  present  case  to  say  that  the  auditor  erred 
in  not  holding  the  widow's  claim  for  an  appraisement  too  late, 
as  well  in  respect  to  the  realty  as  to  the  personalty.  In  Davis's 
Appeal,  10  Casey,  it  was  deciaed  that  if  the  widow  elect  to  retain 
less  than  the  value  of  $300  she  waives  her  claim  to  all  which  she 
neglects  to  claim.  Her  subsequent  claim  on  the  realty  was  held 
there  to  be  too  late.  This  case,  and  the  others  therein  referred 
to,  are  decisive  against  Mrs.  Baskin,  on  the  point  of  time.  She 
could  not  split  up  her  demand  into  parts,  claiming  one  part  then 
and  the  other  now.  The  statute  entitled  her  to  $300,  to  be 
claimed  before  the  expenses  of  a  full  administration  had  been 
incurred.  Because  it  was  a  personal  right  she  might  waive  it ; 
and,  by  claiming  and  taking  but  part,  she  waived  the  residue. 
And  a  waiver  once  made  is  past  recall.  It  would  be  an  intole- 
rable inconvenience  to  administrators  to  allow  a  widow  to  take 
all  she  claimed  out  of  the  personal  property,  and  then,  after 
converting  the  residue  and  applying  it  to  relieve  the  real  estate 
of  unpaid  purchase-money,  to  allow  her  to  come  in  and  compel 
them  to  set  off  part  of  that  to  her.  How  are  they  to  do  it  ? 
They  took  the  deed  to  the  heirs  and  legal  representatives.  They 
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are  not  heirs,  nor  is  it  clear  that  they  are  representatives  within 
the  meaning  of  the  deed.  Would  the  Orphans'  Court  have  juris- 
diction of  an  estate  so  held  ?  Is  not  the  widow  a  "  representa- 
tive," and  so  a  purchaser  of  the  very  estate  which  she  calls  on 
the  administrators  to  divide  to  her  ?  These  questions  show  into 
what  embarrassments  the  widow's  unreasonable  claim  would 
plunge  the  administrators.  And  that,  too,  without  the  slightest 
equity  on  her  part,  for  the  proviso  to  the  5th  section  of  the  Act 
of  1851  is  that  her  claim  shall  not  aflFect  or  impair  any  liens  for 
purchase-money  of  real  estate.  Her  claim  is  virtually  in  oppo- 
sition to  purchase-money,  for  to  that  the  proceeds  of  the  person- 
alty were  applied.  What  rights  she  acquired  thereby  in  the 
real  estate,  whether  she  is  entitled  to  dower  as  widow,  or  to  an 
undivided  interest  as  a  purchaser,  is  not  now  to  be  decided ;  but 
it  is  very  clear  that,  whatever  her  rights,  the  statutory  allowance 
is  not  among  them. 

Decree  reversed  at  costs  of  appellee. 


Hunt  et  al.  versus  McFarland. 

Condunveness  of  ^*  Marked  Lines"  in  a  Survey. — Certainty  o/Descrip' 
tion  and  Verdict  in  Ejectment 

1.  Where  the  closing  line  of  a  survey  starting  from  an  admitted  corner  did 
not,  as  marked  upon  toe  ground,  reach  the  boundary  of  the  tract  which  it  was 
intended  to  enclose,  and  there  were  no  indications  of  a  corner  on  the  ground 
at  the  point  where  it  would  intersect  said  boundary  if  extended ;  but  there 
was  near  that  point  a  "marked  corner"  which  could  be  reached  by  diverging 
at  an  angle  pf  forty-five  degrees  from  the  extremity  of  the  marked  line ;  it 
was  heldy  that  the  court  below  were  right  in  leaving  as  a  question  of  fact  to 
the  jury,  whether  the  **  marked  come?'  was  or  was  not  an  original  comer ; 
and  if  so,  whether  the  partial  line  on  the  ground  had  not  been  abandoned  by 
the  surveyor  and  another  one  adopted,  closing  the  survey  by  a  straight  line 
running  from  the  admitted  to  the  marked  corner. 

2.  Where  the  writ  in  an  action  of  ejectment  was  indescriptive  except  by 
adjoiners,  and  the  verdict  was  general  for  the  land  described  in  Hie  writ-,  the 
judgment  was  reversed,  on  the  ground  that  the  finding  was  too  vague  to  sus- 
tain it. 

Error  to  the  Common  Pleas  of  Lawrence  county. 

This  was  an  action  of  ejectment,  brought  in  the  court  below, 
to  May  Term  1856,  by  Robert  McFarland  against  James  Hunt 
and  Alexander  Hunt,  for  a  tract  of  land  in  Scott  township, 
Lawrence  county,  described  in  the  writ  as  "  bounded  on  the  west 
by  George  and  Jacob  McCracken,  on  the  south  by  James  Hunt 
and  Alexander  Hunt,  east  by  land  of  Zachariah  Dean,  and  north 
by  land  of  plaintiff,  containing  about  sixteen  acres,  more  or 
less,  being  part  of  tract  No.  1946,  in  the  second  district  of 
donation  lands." 
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Under  the  charge  of  the  court  there  was  a  verdict  "  for  plain- 
tiff for  the  land  described  in  the  ejectment,  with  six  cents 
damages."  Judgment  being  entered  thereon,  the  defendants 
sued  out  this  writ,  assigning  for  error  the  instruction  given  to 
the  jury  in  regard  to  the  line  in  dispute  between  the  parties, 
and  the  entering  of  judgment  on  the  verdict,  which  it  was  averred 
was  void  for  uncertainty. 

The  case  was  argued  here  by  L.  Taylor  for  plaintiffs  in  error, 
and  by  L.  L.  McQuffin  and  D.  B.  Kurtz  for  defendant. 

The  matters  assigned  for  error  here,  and  the  facts  of  the  case 
so  far  as  they  are  required  for  a  proper  understanding  of  the 
errors  assigned,  are  contained  in  the  opinion  of  the  court,  which 
was  delivered  by 

Thompson,  J. — The  plaintiff  below,  McFarland,  is  the  owner 
of  Donation  Tract  No.  1946,  in  the  second  district.  The  defend- 
ants claim  under  a  warrant  and  survey  and  patent  from  the 
Commonwealth.  The  dispute  between  the  parties  arises  about 
the  south  boundary  of  the  plaintiffs'  land,  which  is  the  defend- 
ant's northern  boundary,  and  is  dependent  on  where  the  line  of 
the  donation  tract  was  or  is  to  be  run  on  the  south  side.  The 
facts  of  the  case  relieve  us  from  the  necessity  of  noticing  any 
other  lines  or  corners  but  those  on  this  side  of  the  tract. 

The  south-east  corner  of  McFarland's  tract  is  a  maple,  a 
known  and  established  corner.  He  also  claims  that  the  south- 
west corner  is  a  chestnut,  and  that  the  line  of  his  tract  is  to  be 
a  straight  line  from  one  corner  to  the  other. 

The  defendants  prove  original  work,  by  marks  for  a  line, 
corresponding  with  the  date  of  the  survey  in  1785,  from  the 
maple,  the  south-east  corner  running  perhaps  nine-tenths  of  the 
length  of  the  tract,  but  there  it  appears  to  have  stopped.  No 
further  marks  appear,  although  timber  was  abundant;  and  no 
corner  was  to  be  found  where  this  line  would  have  intersected 
the  west  boundary,  had  it  been  extended.  But  eighteen  rods 
south  of  that  mathematical  point,  a  chestnut  corner  of  the  right 
age  was  found.  And  it  was  contended  by  the  defendants  that 
the  line  thus  proved  should  be  extended  to  the  intersection  of 
the  west  line,  and  that  should  be  the  corner ;  or,  if  not,  that  the 
line  should  be  closed  from  the  last  work  on  the  ground  to  the 
chestnut  corner,  which  would  require  an  angle  of  at  least  forty- 
five  degrees  to  reach  it. 

If  the  chestnut  was  found  to  be  the  corner,  then  the  first 
proposition  of  extending  the  line  and  making  a  corner,  could 
not  be  entertained,  for  the  corner  was  in  existence  at  another 
place,  by  the  act  of  the  donation  surveyor. 
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The  second  proposition,  of  closing  to  the  chestnut  corner  from 
the  end  of  the  line  found  on  the  ground,  was  resisted  by  the 
plaintiff,  who  took  the  position  that  the  work  on  the  ground 
showed  that  line  to  have  been  experimental,  a  defective  line, 
and  abandoned  by  the  surveyor  when  he  marked  the  chestnut 
corner. 

The  court  left  it  as  a  question  of  fact  to  the  jury  whether  the 
chestnut  was  or  was  not  an  original  corner,  and  if  original, 
whether  the  partial  line  on  the  ground  had  not  been  abandoned 
by  the  surveyor  when  he  established  the  chestnut  corner,  and 
by  so  establishing  it,  intended  the  survey  to  be  closed  by  a 
straight  line  from  comer  to  corner. 

We  think  there  was  sufficient  evidence  in  this  discrepant  work, 
and  in  the  law  and  regulations  of  the  land  office  requiring  these 
surveys  to  be  as  nearly  regular  figures  or  parallelograms  as 
possible,  and  in  the  impossibility  of  closing  this  survey  from  the 
work  on  the  ground  on  this  principle,  to  justify  the  court  in 
leaving  the  question  of  abandonment  to  the  jury ;  and  as  they 
have  found  the  chestnut  to  be  the  true  corner,  we  think  they 
were  right  in  finding  a  straight  line  between  it  and  the  maple,  as 
the  line  intended  in  making  the  survey. 

We  do  not  mean  to  say  that  the  donation  lines  must  all  be 
straight  or  the  tracts  parallelograms.  We  know  this  is  not  so ; 
and  that  it  is  not  so  is  no  reason  for  disturbing  survevs :  all  we 
say  is  that  there  may  be  evidence  sufficient  to  show  that  incom- 
plete work  was  not  intended  to  be  official,  especially  where  there 
is  other  evidence  of  complete  official  work  on  the  ground.  In 
other  words,  that  a  partial  line  may  be  abandoned  and  another 
adopted.     We  see  no  error  therefore  in  this  part  of  the  case. 

But  we  think  the  verdict  too  vague  and  uncertain.  It  was  a 
general  verdict  for  the  land  described  in  the  ejectment,  with  six 
cents  damages.  On  referring  to  the  writ,  it  is  indescriptive 
excepting  by  adjoiners.  No  shape  or  form  of  the  land  in  dispute 
is  given.  We  think  a  delivery  of  it  could  not  be  made  by  the 
sheriff.  If  the  jurv  had  found  for  the  plaintiff  by  a  straight 
line  from  the  maple  to  the  chestnut  corner,  as  they  doubtless 
intended,  it  would  have  been  sufficient,  for  this  could  have  been 
made  certain.  But  they  did  not  do  so.  The  instructions  of  the 
court  were  right  enough,  but  the  finding  is  too  vague  to  sustain  the 
judgment. 

Judgment  reversed,  and  ventre  de  novo  awarded. 
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Hite  versus  Kier. 

Amendment, — Evidence  under  Plea  of  Covenants  Performed  absque  hoc, 
iScc, — Outstanding  Title  as  a  Defence  to  Action  for  Purchase-nvoney, 

1.  It  is  not  error  to  add  the  name  of  a  plaintiff  where  it  has  been  omitted 
by  mistake,  in  order  that  the  parties  to  the  suit  may  correspond  with  the  con- 
tract declared  on,  where  the  cause  of  action  is  not  changed,  nor  the  defendant 
injured  in  any  way  by  the  amendment. 

2.  Although  in  an  action  of  covenant  to  enforce  the  payment  of  purchase- 
money,  the  plea  of  covenant  performed  absque  hoc,  &c.,  throws  upon  the  plain- 
tiff the  buraen  of  proving  performance  of  the  covenants  on  his  part,  it  does 
not  require  him  to  show  more  than  a  delivery  of  possession  of  the  property 
be  had  agreed  to  sell,  and  does  not  put  his  title  in  issue. 

3.  An  outstanding  title  which  will  justify  a  vendee  in  withholding  the  pur- 
chase-money covenanted  for  by  him,  must  be  one  that  is  paramount  to  that 
of  the  plaintiff,  and  to  which  the  defendant  would  be  bound  to  surrender. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  covenant  brought  by  James  Kier  and 
Margaret  his  wife  to  November  Term  1858,  against  P.  T.  Hite,  on 
an  agreement  made  October  6th  1856,  between  James  Kier  and 
Margaret  his  wife  (only  child  and  heir  of  Andrew  Sproule, 
deceased),  and  Mary  Sproule,  widow  of  said  Andrew,  of  the  one 
part,  and  P.  Y.  Hite  the  defendant. 

By  the  agreement  Kier  and  wife  and  Mrs.  Sproule  agreed  to  sell, 
assign,  and  set  over,  and  by  good  and  sufficient  deed  to  convey 
to  Hite,  his  heirs  and  assigns,  all  the  right,  title,  interest, 
estate  and  claim  of  said  Kier  to  certain  leasehold  premises 
therein  described,  being  the  same  premises  described,  &c.,  in  an 
original  lease  thereof,  dated  January  29th  1853,  from  Joseph 
Crawford  to  Israel  Overall  and  A.  W.  Lane.  And  in  considera- 
tion thereof,  Hite  agreed  to  pay  $6000  in  instalments,  &c. 

On  the  6th  of  October  1858,  an  instalment  of  $500  became 
due,  which  Hite  refused  to  pay,  alleging  that  Kier  and  wife  had 
no  title  in  the  said  premises,  but  that  the  title  thereof  was  in  the 
heirs  of  Crawford ;  and  that  he  (Hite)  had  been  obliged  to  buy 
the  same  afterwards,  at  an  Orphans'  Court  sale,  in  order  to  save 
himself  from  greater  loss  and  damage. 

The  plaintiffs  thereupon  brought  this  action,  and  filed  their 
declaration,  to  which  defendant  pleaded  covenants  performed 
absque  hoc,  &c.,  payment  with  leave,  &c. 

At  the  opening  of  the  case,  defendant's  counsel  asked  leave  to 
amend  his  plea,  and  craved  oyer  of  the  agreement  declared  on ; 
which  being  granted,  he  alleged  and  pleaded,  that  plaintiff  at  the 
time  of  executing  said  agreement,  had  no  right,  title,  interest, 
and  claim  to  the  premises  covenanted  for,  nor  to  the  lease  or 
premises  therein  described.    The  plaintiff  then  offered  in  evidence 
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the  agreement  declared  on,  and  asked  leave  to  amend  the 
declaration  by  adding  the  name  of  Mary  Sproule,  so  as  to  make 
it  correspona  with  the  agreement,  which  was  allowed  under 
objection. 

The  plaintiff  then  proved  possession  of  the  premises  by  Andrew 
Sproule,  and  after  his  decease  by  Eaer,  and  that  the  hand-money 
and  several  instalments  had  been  paid  under  the  agreement  by 
Hite,  and  closed. 

Defendant's  counsel  moved  for  nonsuit  on  the  ground  that  the 
evfdence  offered  by  plaintiffs  was  insufficient  to  enable  them  to 
maintain  their  action,  as  it  did  not  show  any  right,  title,  interest, 
or  claim  in  the  property  which  they  covenanted  to  convey. 
This  motion  being  overruled  by  the  court,  the  defendant  offered 
in  evidence  a  deed  from  Joseph  Ball  and  others  to  Joseph  Craw* 
ford  for  two  hundred  and  fifty-nine  acres  of  land,  embracing  the 
premises  described  in  the  agreement ;  the  proceedings  in  parti- 
tion by  the  heirs  of  Joseph  Crawford,  which  resulted  in  the  sale 
of  the  property  to  Hite.  In  the  Orphans'  Court  proceedings, 
the  property  is  described  as  being  subject  to  certain  leases  of 
salt  work  privilege,  &c.,  referring  to  a  devise  under  which 
Sproule  claimed  to  hold  possession. 

Defendant's  counsel  then  requested  the  court  to  instruct  the 
jury:— 

1.  That  the  plaintiffs  not  having  shown  any  title  to  the  pre- 
mises covenanted  to  be  conveyed,  are  not  entitled  to  recover. 

2.  The  defendant  having  shown  a  title  in  the  lands  of  Joseph 
Crawford,  derived  from  him  to  himself,  holds  a  perfect  title  to 
the  property  mentioned  in  the  agreement  as  against  Israel 
Overall  and  Abner  W.  Lane,  and  aU  persons  having  an  assign- 
ment from  them. 

3.  That  the  plaintiffs  having  covenanted  that  at  the  time  they 
entered  into  the  agreement  they  had  a  title  to  the  property,  are 
bound  to  show  that  title  under  the  pleading  in  this  action,  and 
having  failed  to  do  so,  are  not  entitled  to  recover. 

4.  That  as  the  case  stands,  the  defendant  is  entitled  to  a 
verdict,  on  the  ground  that  equity  would  interfere  and  set  aside 
the  contract,  for  the  reason  that  the  plaintiffs  having  exhibited 
nothing  but  a  possessory  right,  the  price  covenanted  to  be  paid 
by  the  defendant,  shows  a  fraud,  which  would  induce  a  Court  of 
Equity  to  interfere,  and  set  aside  the  contract.  And  if  the 
court  did  not  charge  as  requested  in  the  last  point,  that  it  be 
submitted,  as  a  question  of  fact  for  the  determination  of  the  jury. 

.  The  court  refused  to  charge  as  requested  in  defendant's  points, 
and  instructed  the  jury  that  the  defendant  had  failed  to  show  any 
good  and  valid  defence  to  this  action. 

To  which  the  defendant's  counsel  excepted. 

Under  this  instruction  there  was  a  verdict  and  judgment  for 
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plaintiff  for  $600.50,  whereupon  the  defendant  sued  out  this 
writ,  and  assigned  for  error  the  following  matter,  to  wit : — 

1.  The  court  erred  in  allowing  plaintiff  to  amend  his  declara- 
tion hy  adding  the  name  of  Mary  Sproule,  because  it  changed  the 
cause  of  action:  in  refusing  to  charge  as  requested  in  the 
defendant's  points,  and  in  instructing  the  jury,  that  defendant 
had  failed  to  show  any  valid  defence  to  the  action. 

Charles  ShaleVy  with  whom  was  2>.  TT.  and  A.  S.  Belly  for 
plaintiff  in  error,  argued : — 

1.  The  amendment  was  improperly  allowed;  it  altered  the 
cause  of  action,  alleging  a  covenant  with  parties  other  than 
those  named  in  the  narr.y  in  regard  to  whom  no  breaches  were 
assigned.  The  plaintiff  did  not  show  mistake  or  omission,  as 
required  by  the  Act  of  May  4th  1842  :  Horbach  v.  Knox  et  al.^ 
6  Barr  877. 

2.  The  pleadings  put  upon  the  defendant  the  necessity  of 
proving  the  performance  of  his  covenant :  Martin  v.  Hammon, 
8  Barr  271.  And  we  insist  that  an  agreement  to  selly  asaigriy 
and  set  over  all  the  rights  tithj  interest  or  estate  of  and  in  certain 
leasehold  premises,  is  a  covenant  that  plaintiffs  have  a  right, 
title,  interest,  estate,  and  claim  which  they  agree  to  sell,  assign, 
and  set  over.  The  fact  that  our  possession  was  not  disturbed, 
does  not  matter.  A  vendee  is  not  bound  to  restore  possession 
and  give  up  his  contract,  before  he  can  resist  an  action  for 
purchase-money  on  the  ground  of  defective  title :  Gans  v.  Ren- 
shaw,  2  Barr  34.  See  also,  6  Barr  256 ;  7  Barr  117.  The  words 
used  are  an  implied  contract  of  title  in  the  vendor :  Sheppard's 
Touchstone  222. 

3.  If  plaintiffs  had  a  title  to  the  leasehold  premises,  which 
were  included  in  the  land  purchased  by  Hite,  it  merged  in  his 
title  to  the  freehold.  If  not,  and  it  was  necessary,  as  we  aver,  for 
Hite  to  purchase  the  Crawford  title,  in  order  to  secure  himself 
for  the  money  previously  paid  to  plaintiffs,  then  their  right  to 
recover  in  this  action  required  them  to  show,  by  exhibiting  their 
lease,  their  right,  title,  and  interest  in  it.  They  claimed  to 
recover  without  showing  any  muniment  of  title,  or  proving  that 
such  an  agreement  as  that  cited  in  the  contract  between  Craw- 
ford and  others  had  any  existence,  but,  by  giving  in  evidence  the 
contract  declared  on,  and  the  possession  of  Sproule,  without 
showing  any  connection  between  them. 

4.  In  the  absence  of  evidence  of  title,  the  court  below  should 
have  decided,  as  a  matter  of  equity,  that  the  price  agreed  upon 
was  so  far  beyond  the  value  of  a  possessory  right,  that  it  would 
be  a  fraud  to  enforce  its  payment,  or  should  at  least  have  referred 
the  matter  in  that  shape  to  the  jury. 
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Hamilton  and  Acheiony  for  defendants  in  error. — 1.  The 
amendment  complained  of  did  not  change  the  cause  of  action, 
was  perhaps  unnecessary,  did  not  harm  the  defendant,  ai^d  was 
a  matter  for  the  discretion  of  the  court. 

2.  'By  the  agreement,  the  covenant  to  pay  precedes  the  cove- 
nant to  convey,  and  therefore,  proof  of  a  performance  on  the  part 
of  plaintiff  below  was  not  required :  Goodwin  v.  Lynn,  4  W.  C. 
C.  Rep.  417 ;  Magaw  v.  Lothrop,  4  W.  &  S.  316. 

If  an  encumbered  or  defective  title  be  averred  in  an  action  for 
the  purchase-money,  the  defendant  must  establish  it :  Snevely  v, 
Egle,  1  W.  &  S.  480.  The  outstanding  title,  to  be  available  for 
this  purpose,  must  be  one  under  which  there  was  some  assertion 
of  right.  Here,  no  outstanding  title  was  shown  but  the  one 
under  which  plaintiffs  claimed,  and  which  defendant  recognised 
in  acquiring  his  title  to  the  residue.  Nor  is  there  in  the  agreement 
any  assertion  of  title. 

The  opinion  of  the  court  was  delivered,  November  9th  1860,  by 

Thompson,  J. — There  was  no  error  in  permitting  the  amend- 
ment in  this  case:  see  Rangier  v.  Uummell,  1  Wright  130,  and 
authorities  there  cited. 

The  plea  of  covenants  performed  ah9q%ie  hoc,  undoubtedly  put 
the  plaintiffs  upon  showing  performance  on  their  part,  and  they 
did  so  by  showing,  that  they  had  put  the  defendant  into  posses- 
sion of  the  premises  they  had  agreed  to  sell  him.  This  was  all 
they  were  bound  to  do,  until  payment  of  purchase-money.  The 
plea  called  on  the  plaintiffs  for  nothing  more,  and  this  was  shown. 
It  did  not  put  in  issue  the  plaintiffs'  title. 

But  the  defendant  further  pleaded,  that  the  plaintiffs  had  no 
title  to  the  premises  to  sell.  We  will  not  stop  to  inquire  as  to 
the  validity  of  this  plea  under  this  contract,  but  will  notice  the 
proof  to  sustain  it.  He  exhibited  a  purchase  by  himself  at  Orphans' 
Court  sale,  of  the  tract  of  land  out  of  which  the  leasehold  interest 
sold  by  the  plaintiffs  to  him  had  been  carved.  But  the  very 
petition  which  prayed  for  the  sale,  asked  for  it,  with  a  reservation 
of  the  privileges  which  he  held  under  the  agreement  of  sale 
from  the  plaintiffs.  Of  this  petition,  it  being  the  foundation  of 
his  title,  he  would  be  bound  to  take  notice.  This  was  certainly 
not  a  paramount  title  to  that  of  the  plaintiffs,  so  far  as  it  now 
appears,  and  therefore  not  an  available  outstanding  title,  to 
wlach  he  would  have  been  bound  to  surrender,  and  could  not 
avail  as  a  defence. 

It  seems  pretty  clear,  that  the  defendant  failed  to  show  any 
such  defect  of  title  as  would  justify  his  retaining  the  purchase- 
money  against  his  covenant  to  pay  it  before  conveyance,  and  we 
must  affirm  his  judgment. 

Judgment  affirmed. 
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Injunction  to  open  Private  Way. 

1.  To  warrant  a  decree  and  an  injunction  to  compel  a  landowner  to  keep 
open  a  way  over  his  premises  for  the  use  of  another,  the  complainant's  right 
should  be  clear  and  undoubted.  If  doubtful,  the  decree  should  be  withheld 
until  the  right  is  established  at  law. 

2.  Where  a  rieht  of  way  was  reserved  in  a  deed  executed  subsequent  to  a 
mortgage  of  the  lands  over  which  it  was  run,  the  right  is  held  subject  to  the 
title  of  the  mortgagee,  and  a.  sale  under  the  mortgage  destroys  it,  together 
with  the  deed  by  which  it  was  reserved  or  created. 

Appeal  from  the  decree  of  the  District  Court  of  Allegheny 
county.     In  Equity. 

This  was  a  proceedinff  in  Equity,  by  Alexander  King  against 
James  McCuUy,  in  which  a  decree  of  the  court  below  was  prayed 
for,  requiring  the  respondent  to  remove  and  abate  certain  fences 
and  other  obstructions  which  complainant  averred  had  been 
erected  across  a  private  way  which  he  claimed  as  appurtenant 
to  certain  lots  in  Collins  township  (part  of  a  larger  tract  the 
property  of  James  S.  Negley),  which  he  had  purchased  at  sheriff's 
sale. 

The  pleadings  and  evidence  in  the  case  showed  in  substance 
the  following  case : — Negley,  who  was  the  owner  of  a  tract  of  land 
in  Collins  township,  bound  by  a  mortgage  in  favour  of  Sarah 
Jane  Mellon,  cut  it  up  into  smaller  lots,  and,  in  selling  some  of 
them  in  1851,  reserved  for  his  own  use  a  private  way  twenty-five 
feet  wide,  as  appurtenant  to  parcels  Nos.  2  and  3,  which  it  was 
averred  was  his  only  means  of  access  and  outlet  .to  these  pur- 
parts. At  a  sheriff's  sale  in  1856  on  a  judgment  recovered 
against  Negley  on  the  bond  which  was  secured  by  the  mortgage 
held  by  Sarah  Jane  Mellon,  the  lots  were  sold  in  separate  and  dis- 
tinct parcels,  and  the  complainant  became  the  purchaser  of  Nos. 
2  and  3.  At  a  subsequent  sale  under  the  same  judgment,  James 
McCuUy,  the  respondent,  purchased  No.  20  (along  the  line  of 
which,  it  was  averred,  this  right  of  way  had  been  reserved),  and 
enclosed  it.  There  was  no  dedication  of  a  road,  either  public  or 
private,  by  Negley,  nor  any  notice  taken  of  it  in  the  levy,  nor  in 
the  subdivisions  in  which  the  property  was  sold,  nor  was  any 
notice  given  of  it  at  the  sale.  The  levy  was  not  made  according 
to  the  description  in  the  mortgage,  but  in  conformity  with  the 
subdivision  and  sales  which  had  been  made  by  Negley ;  nor  did  it 
appear  that  he  had  ever  opened  the  road  thus  reserved. 

The  District  Court  dismissed  the  bill  with  costs ;  whereupon 
the  complainant  appealed  to  this  court,  assigning  for  error  the 
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refusal  of  the  court  below  to  grant  the  relief  prayed  for,  and  the 
dismissal  of  his  bill  as  above  stated. 

Hamilton  and  Aehesoriy  for  appellants,  cited  and  relied  on  Bu- 
chanan V.  Moore,  13  S.  &  R.  804 ;  Cope  v.  Grant,  7  Barr  488 ; 
1  T.  &  H.  Pr.  809;  Krider  v.  Lafferty,  1  Wh.  303;  Perman  v. 
Wead,  2  Mass.  203 ;  2  Hilliard  on  Real  Estate  26 ;  2  Story  Eq. 
§925;  Br.  Eq.  298. 

Jt.  ^  S.  Woods,  for  appellee. 

The  opinion  of  the  court  was  delivered,  November  19th  1860,  by 

Thompson,  J. — The  right  should  be  clear  to  warrant  a  decree, 
to  be  followed  by  injunction,  to  compel  the  keeping  open  of  a 
way  by  one  man  over  the  premises  of  another.  If  doubtful,  this 
of  itself  would  be  a  sufficient  reason  to  induce  a  chancellor  to 
pause,  until  the  right  be  established  at  law. 

Here,  however,  the  District  Court  must  have  come  to  the  con.- 
clusion,  not  that  the  right  was  doubtful,  but  that  there  was  no 
evidence  at  all  of  its  existence  as  claimed  by  the  appellant.  We 
have  carefully  examined  the  testimony,  and  entirely  concur  in 
that  conclusion. 

Neither  the  levy  nor  the  subdivisions  in  which  the  property 
was  sold,  contain  the  slightest  evidence  of  the  existence  of  a 
road  as  appurtenant  to  Nos.  2,  3,  or  20.  Nor  was  there  any 
evidence  to  show  a  road  in  fact.  Mr.  Negley,  the  owner  of  the 
property,  had  made  no  dedication  of  a  road  either  public  or 
private,  and  no  notice  of  anv  such  was  given  at  the  sale.  On 
the  contrary,  the  levy  included  by  description  the  locus  of  the 
claimed  road. 

It  is  true,  Mr.  Negley,  in  conveying  to  Simpson  subsequently 
to  the  mortgage,  reserved  a  right  of  way  across^  the  ground  sold 
to  him,  by  and  along  Catharine  Negley's  land  to  Hiland  Lane. 
But  as  this  title  was  subject  to  the  mortgage,  and  as  the  sheriff's 
sale  vested  title  in  the  purchaser  by  relation  to  the  date  of  the 
mortgage,  it  swept  away  all  title  under  those  deeds  as  well  to 
the  right  of  way  as  to  the  land.  And  as  that  reservation  was 
act  a  public  dedication,  and  could  not  be  as  against  the  interest 
of  the  mortgagee,  and  as  the  latter  did  not  regard  it,  perhaps  not 
knowing  it,  in  the  levy  and  sale,  it  simply  goes  for  nothing.  No 
road  was  in  fact  ever  opened  by  Negley  in  pursuance  of  his 
reservation. 

We  are  not  called  upon  to  discuss  the  evidence  in  the  case, 

and  content  ourselves  with  announcing  the  foregoing,  as  the 

result  of  our  consideration  of  the  case  as  presented  on  this  appeal. 

Decree  of  the  District  Court  affirmed  at  the  costs  of 

the  appellant. 
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EqtUtable  Assignee  of  Mortgage  must  sue  in  the  name  of  original  Holder, 
— Affidavit  of  Defence  to  a  sci.  fa.  on  Mortgage. 

1.  Where  the  assignment  of  a  mortgage  was  neither  under  seal,  not  in  the 
presence  of  witnesses,  nor  acknowledged  and  recorded,  it  was  held  that  the 
scire  facias  was  properly  issued  in  the  name  of  the  holder  of  the  legal  title 
for  the  use  of  the  assignee. 

2.  Where  an  affidavit  of  defence  averred  an  agreement  to  forbear  suit,  but 
disclosed  no  binding  obligation  on  the  part  of  the  assignee  to  do  so,  nor  any 
additional  consideration  for  such  an  agreement,  it  was  held  insufficient,  and 
that  the  court  below  were  right  in  entering  judgment  against  the  defendant 
for  want  of  an  affidavit  of  defence. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  scire  facias  on  a  mortgage,  brought  in  the  name 
of  Ann  Partridge,  Adam  Roy,  and  Elizabeth  Roy,  for  the  use 
of  James  McMahan,  against  Joseph  Partridge,  to  November 
Term  1860. 

The  mortgage  was  given  by  Joseph  Partridge  to  Ann  Partridge 
and  Elizabeth  Partridge,  afterwards  intermarried  with  Adam 
E^y>  ^J  whom  it  was  thus  assigned  to  James  McMahan : — 

"  We  do  hereby  assign  all  our  right,  title,  and  interest  to  the 
within  mortgage  to  James  McMahan,  for  value  received  of  him, 
this  1st  day  of  December  1859.  Adam  Roy, 

Elizabeth  Roy, 
Ann  Partridge." 
Which  assignment  was  neither  acknowledged  nor  recorded. 

James  McMahan  filed  an  affidavit  of  claim  for  ?3087,  being 
balance  after  deducting  payments  made  before  the  transfer. 

Joseph  Partridge,  in  his  affidavit  of  defence,  stated  that  he  had 
a  just  and  full  defence  to  the  whole  of  the  plaintiff's  claim — that 
the  said  James  McMahan,  who  owns,  by  transfer  from  the  legal 
plaintifis,  the  whole  amount  of  the  claim  in  this  case,  when  so 
owning  the  same,  and  before  the  bringing  of  this  suit,  entered 
into  a  valid  and  binding  agreement  with  defendant,  by  which  the 
time  for  the  payment  of  plaintiflT's  claim  was  extended  as  fol- 
lows, viz.  $1000  thereof  was  to  be  paid  in  the  month  of  October 
next,  and  the  balance  between  the  time  of  said  payment  and 
April  1st  1861,  and  that  said  claim  was  not  due  and  payable 
when  suit  was  brought. 

In  a  supplemental  affidavit,  on  suggestion  by  the  court  that 
he  should  state  the  consideration,  defendant  stated  that  the  con- 
sideration for  the  agreement,  mentioned  in  his  former  affidavit 
was,  that  he  was  to  pay  the  said  James  McMahan  at  the  rate  of 
6  per  cent,  per  annum  for  the  time  the  payment  of  said  money 
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was  extended;  and  when  said  payments  were  due,  he  was  to 
deposit  the  same  to  the  credit  of  said  McMahan  in  Pittsburgh, 
in  bank,  in  specie,  and  send  to  said  McMahan  the  certificate  of 
deposit  to  Putnam,  Muskingum  county,  Ohio,  where  he  (Mc- 
Mahan) resided,  which  he,  McMahan,  said  would  be  worth  to 
him  a  certain  amount  (amount  not  certainly  remembered)  more 
than  if  paid  to  him  in  Ohio. 

The  plaintiff  moved  for  judgment  for  want  of  a  suflScient  affi- 
davit of  defence,  which  was  argued,  the  defendant  claiming, 

1.  That  plaintiff  was  not  entitled  to  judgment,  even  if  defendant 
had  filed  no  affidavit,  forasmuch  as  his  own  affidavit  showed  that 
the  mortgage  had  been  duly  and  legally  assigned  to  him,  and  as 
a  consequence  the  suit  should  have  been  brought  in  his  name  as 
the  legal  plaintiff,  and  could  not  be  sustained  as  brought. 

2.  That  the  rule  of  court  required  nothing  more  than  a  gene- 
ral affidavit  that  the  party  has  a  just  and  legal  defence. 

3.  That  defendant's  affidavit,  either  with  or  without  the  sup- 
plemental affidavit,  is  sufficient  under  said  rule. 

The  court  below  entered  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.  Whereupon  defendant  sued  out  this  writ,  and 
assigned  for  error — 

The  court  erred  in  entering  judgment  for  want  of  a  sufficient 
affidavit  of  defence,  because 

1.  The  suit  should  have  been  in  his  own  name.  2.  The  rule 
requires  but  a  general  affidavit ;  and,  3.  The  affidavit  of  defend- 
ant, with  or  without  his  supplemental  affidavit,  was  sufficient  under 
any  construction  which  could  be  given  to  the  rule  of  court. 

It.  ^  S.  Woods,  for  plaintiff  in  error. — The  suit  should  have 
been  brought  in  the  name  of  McMahan :  Pryor  v.  Wood,  7  Casey 
142.  The  affidavits  show  the  "nature  and  character  of  the 
defence  at  length  ;**  and  there  was  a  sufficient  consideration  to 
support  the  contract  for  extending  the  time  of  payment. 

J.  J5r.  Miller,  for  defendant  in  error. — The  case  of  Pryor  v. 
Wood  is  unlike  the  present.     The  assignment  was  different. 

An  equitable  assignment  is  a  declaration  of  trust,  with  an 
agreement  to  permit  the  assignee  to  sue  in  assignor's  name: 
Kennedy's  Executors  v.  Ware,  1  Barr  450;  see  also  Moor  v, 
Harrisburg  Bank,  8  Watts  138.  The  legal  title  can  only  pass 
by  conforming  to  the  provisions  of  the  Act  of  1715,  or  by  an 
assignment  duly  acknowledged  and  recorded.  If  an  equitable 
assiffnee  could  sue  in  his  own  name,  the  Act  of  April  23d  1829, 
Pura.  304,  would  be  absurd. 

2.  The  affidavit  was  insufficient  under  the  rule  of  court  which 
requires  that  it  should  "state  specifically  and  at  length  the 
nature  and  character  of  the  defence"  relied  on. 
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There  was  no  new  consideration  for  the  alleged  agreement  for 
time.  To  pay  "  6  per  cent,  daring  the  averred  extension"  was 
no  more  than  the  mortgage  called  for,  and  the  deposit  in  specie 
was  only  a  mode  of  payment  for  the  convenience  of  defendant. 

The  opinion  of  the  court  was  delivered,  November  19th  1860,  by 

Thompson,  J. — In  Pryor  v.  Wood,  7  Casey  142,  it  was  held 
that  where  the  assignment  of  the  mortgage  was  duly  executed, 
acknowledged,  and  recorded  according  to  the  Act  of  9th  April 
1849,  it  passed  the  legal  title  of  the  mortgagee,  and  the  suit 
must  be  in  the  name  of  the  assignee.  That  case  is  very  unlike 
the  present.  Here  the  assignment  was  neither  under  seal  nor  in 
the  presence  of  witnesses,  or  acknowledged  and  recorded.  It 
was  therefore  but  an  equitable  assignment,  and  the  set.  fa.  was 
properly  issued  in  the  name  of  the  holder  of  the  legal  title  for 
use  of  the  assignee. 

The  original  aflSdavit  of  defence  was  clearly  insufficient,  for  it 
disclosed  no  binding  obligation  on  part  of  the  assignee  to  forbear 
suit  on  the  mortgage.  The  contract  disclosed,  if  it  could  be 
called  such,  was  nudum  pactum^  and  not  binding. 

To  remedy  this,  a  supplemental  affidavit  by  leave  of  court  was 
filed.  But  this  was  not  any  better  than  its  predecessor.  It 
disclosed  an  agreement  to  pay  interest  at  the  usual  rate  for  the 
time  alleged  to  have  been  given.  This  was  what  was  secured 
already  by  the  mortgage.  It  was  not  to  pay  interest  in  advance, 
or  any  such  matter ;  but  that  the  mortgage  should  bear  interest. 
There  was  no  consideration  in  this.  It  was  the  contract  relation 
of  the  parties  without  such  agreement. 

But  the  affidavit  also  disclosed  as  a  consideration  of  forbear- 
ance, an  agreement  on  part  of  the  mortgagor  to  pay  the  mort- 
gage-money in  specie  into  bank,  and  send  a  certificate  of  deposit 
to  the  mortgagee  in  Ohio.  As  the  mortgagee  had  a  right  to  exact 
specie,  that  stipulation  amounted  to  nothing.  The  arrangement 
to  send  a  certificate  of  deposit  was  evidently  for  the  convenience 
of  the  debtor ;  otherwise  it  would  have  been  his  duty  to  have 
gone,  or  sent  some  one  to  Ohio  to  pay  ofiF  the  mortgage.  It  was 
not  attempted  to  be  shown  that  in  fact  the  rate  of  exchange 
would  have  been  in  favour  of  the  mortgagee  if  the  certificate  of 
deposit  had  been  sent.  The  affidavits  disclosed  no  defence,  and 
the  court  below  were  right  in  so  ruling. 

Judgment  affirmed. 
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Hays  &  Black  versus  The  Pittsburgh  and  Steu- 
benville  Railroad  Company. 

Variance. — Evidence  of  Liability  derived  from  Conduct  of  Stockholder. 
—  Validity  of  Calh  by  Treasurer  of  Corporation. —  Transfer  of 
Stock. 

1.  It  is  not  error  to  admit  in  eyidence  a  contract  of  subscription  varying 
from  that  declared  opon,  where  it  worked  no  injury  to  defendants,  who  were 
proved  liable  otherwise  by  acts  of  participation  in  the  company's  affairs,  such 
as  voting,  acting  as  directors,  judges,  ^.,  and  active  exertions  to  obtain  a 
municipal  subscription  on  the  faith  of  a  subscription  certified  to  have  been 
made  by  the  parties  so  acting. 

2.  Such  acts  are  not  merely  evidential  of  an  original  subscription,  but  are 
conclusive,  amounting  to  an  estoppel  upon  the  parties  against  denying  it.  It 
is  primary  and  not  secondary  evidence. 

6,  Galls  made  by  the  treasurer  under  general  authority  given  by  the  board 
are  valid,  although  the  resolutions  did  not  specify  the  amount  of  each  call. 

4.  An  omission  to  record  a  call  for  a  particular  instalment  is  supplied  by 
the  record  of  a  call  for  all  other  unpaid  instalments. 

5.  Entries  of  credit  on  the  books  for  stock  assigned  are  worthless,  if 
founded  on  a  transfer  which  did  not  discharge  the  assignor's  liability. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case  by  the  Pittsburgh  and  Steuben- 
ville  Railroad  Company  against  Robert  S.  Hays  and  George 
Blacky  partners  trading  as  Hays  &  Black,  to  recover  an  alleged 
subscription  for  one  hundred  shares  of  stock  of  said  company, 
amounting  to  $5000,  and  the  penalty  of  twelve  per  cent,  interest 
thereon.  The  declaration  as  amended  averred  that  on  the  14th 
of  July  1851,  the  defendants  subscribed  for  one  hundred  shares 
of  stock  of  the  said  Pittsburgh  and  Steubenville  Railroad  Com- 
pany, of  the  value  of  fifty  dollars  each,  on  the  books  of  the 
commissioners  appointed  by  an  Act  of  Assembly  of  this  Com- 
monwealth, dated  the  24th  day  of  March.  A.  D.  1849,  and  paid 
the  first  instalment  of  five  dollars  on  each  share  so  subscribed, 
viz.,  five  hundred  dollars  on  all  said  shares,  the  said  subscription 
amounting  in  all  to  five  thousand  dollars,  and  then  and  there 
agreed  and  promised  to  pay  the  said  amount  from  time  to  time, 
when  the  same  should  be  called  for,  according  to  the  provisions 
of  the  Acts  of  Assembly  of  said  Commonwealth  regulating  rail- 
road companies,  by  reason  of  which  subscription  and  promise 
the  said  defendants  became  liable  to  pay  the  said  plaintiffs  the 
aforesaid  sum  of  five  thousand  dollars  when  the  same  should  be 
requested  to  be  paid.  That  the  said  moneys  were  duly  called 
for,  and  the  said  defendants  requested  to  pay  five  dollars  on  each 
share  so  subscribed,  on  the  12th  day  of  Aueust  1852 ;  and  five 
dollars  on  each  share  so  subscribed,  on  the  24th  day  of  Septem- 
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ber,  A.  D.  1852 ;  and  five  dollars  on  each  of  the  aforesaid  shares, 
on  the  first  day  of  December  in  the  same  year ;  and  five  dollars 
on  each  of  said  shares,  on  the  first  of  January  1868 ;  and  five 
dollars  on  each  of  said  shares,  on  the  first  day  of  each  month 
occurring  thereafter,  until  the  whole  amount  due  and  subscribed 
for  on  said  shares  should  have  been  fully  and  entirely  paid. 
That  the  said  moneys  were  duly  called  for  agreeably  to  the  eighth 
section  of  the  Act  of  said  Commonwealth  regulating  railroad 
companies,  and  due  and  public  notice  of  said  calls  published, 
likewise,  according  to  said  Act,  whereby  the  said  defendants 
then  and  there  became  liable  to  pay  the  amount  so  subscribed, 
with  further  penalty  of  one  per  cent,  per  month  upon  the  amount 
aforesaid  for  and  since  the  delay  of  payment,  and  being  so 
liable  the  said  defendant  afterwara,  to  wit,  on  the  first  of  June 
in  the  same  year,  agreed  and  promised  to  pay  the  aforesaid 
principal  sum  and  the  said  further  sum  of  one  per  cent,  per 
month  for  and  during  the  delay  of  payment  from  and  after  the 
days  whereon  said  sums  or  instalments  were  severally  so  called. 
But  although  thus  frequently  requested,  said  defendants  failed, 
&c. 

The  plea  was  non  assumpsit.  On  the  trial  of  the  cause,  in 
the  absence  of  the  original  subscription-book,  which,  according 
to  the  testimony  of  the  company's  secretary,  could  not  be  found 
among  the  books  and  papers  of  the  company,  the  plaintiffs  offered 
in  evidence  and  relied  on  the  following  matters,  which  it  was 
contended  estopped  the  defendants  from  denying  that  they  had 
made  a  valid  subscription  for  one  hundred  shares  to  the  capital 
stock  of  the  company,  to  wit :  That  the  defendants  were  returned 
by  the  commissioners  and  incorporated  by  the  letters  patent  as 
stockholders  owning  one  hundred  shares,  which  report  of  the 
commissioners  and  letters  patent  were  ordered  to  be  engrossed 
on  the  minutes  on  the  4th  of  December  1851,  and  were  so 
engrossed.  That  Black,  one  of  the  defendants,  was  elected  a 
director  on  the  12th  day  of  January  1852,  re-elected  on  the  10th 
day  of  January  1853,  and  continued  to  act  as  such  till  July  6th 
1853,  when  he  resigned.  That  R.  S.  Hays,  the  other  defendant, 
was  elected  a  director  on  the  8th  of  January  1855,  attended  the 
meetings  of  the  board,  and  took  an  active  part  in  the  business 
of  the  company  till  the  2d  day  of  July  1855,  when  he  resigned. 
That  Black  was  present  at  nearly  all  the  mdfetings  of  the  board 
while  he  was  a  director,  and  actively  participated  in  the  proceed- 
ings. That  on  the  12th  of  January  1852,  the  defendants  paid 
J500  on  account  of  said  subscription,  being  five  dollars  a  share ; 
and  on  twenty  shares  of  their  subscription  they  paid  nine  instal- 
ments, of  $100  each,  viz.,  on  the  17tn  September  1852,  on  the 
25th  September  1862,  December  14th  1862,  January  10th  1853, 
Tebruary  7th  1863,  April  12th  1863,  June  10th  1853,  June  20th 
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1858,  June  20th  1853,  June  20th  1853.  That  Black  was  present 
at  the  meeting  of  the  directors  of  August  5th  1852,  at  which 
were  read  and  approved  the  minutes  of  the  preceding  meeting 
of  July  1st  1852,  when  the  second  instahnent  was  called  in.  He 
was  also  present  at  a  meeting  of  the  board  on  the  12th  of 
November  1852,  when  the  fourth  and  all  subsequent  instalments 
were  called  in,  and  voted  for  the  call,  and  with  his  knowledge 
the  firm  of  Hays  &  Black  were  returned  to  the  mayor  as  sub- 
scribers for  one  hundred  shares  of  stock,  with  a  credit  of  $500 
paid  thereon,  as  a  preliminary  to  obtaining  the  subscription  of 
the  city  of  Pittsburgh  to  the  stock  of  the  company ;  and  was 
one  of  the  committee  of  the  company  to  procure  said  subscrip- 
tion. That  he  was  also  a  member  of  the  committee  on  accounts, 
to  which  was  referred  the  report  of  the  treasurer  of  the  com- 
pany, showing  that  Hays  &  Black  were  subscribers  for  one 
hundred  shares  ,of  stock,  upon  which  they  had  paid  $500. 

That  the  defendants,  on  the  25th  of  May  1852,  assumed  to  be 
the  proprieters  of  this  same  stock,  by  assigning  eighty-one  shares 
of  it  to  Edwin  M.  Stanton;  which  assignment  was  made  in 
pursuance  of  the  letter  of  Edwin  M.  Stanton,  of  17th  September 
1851. 

The  plaintiff  further  showed  by  the  testimony  of  Sidney  F. 
Von  Bonnhorst,  that  there  were  no  transfers  of  stock  made  by 
subscribers  or  others  to  the  defendants,  and  that  the  names  of 
Hays  &  Black  only  appeared  on  the  books  of  the  company  as 
original  subscribers.  / 

The  defendants'  counsel  then  produced  a  subscription-book 
which  he  had  received  from  Mr.  Stanton,  one  of  the  persons 
named  in  the  letters  patent,  the  heading  of  which  on  the  first 
page  was  as  follows : — 

"For  the  purpose  of  connecting  Pittsbutgh,  by  a  railroad, 
with  the  Steuben ville  and  Indiana  Riailroad  Company,  the  under- 
signed will  subscribe  the  number  of  shares  and  amounts  set 
opposite  to  our  names. 

"Pittsburgh,  July  14th  1851." 

There  were  no  names  subscribed  thereto  on  the  said  first  page. 
On  the  second  page,  the  heading  is  as  follows : — 


I 

I      1 


Edwin  M.  Stanton,  ....         100    $5000 

On  the  third  page  are  seven  names,  in  the  handwriting  of 
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Mr.  Stanton ;  and  on  the  same  page  are  the  names  of  Hays  & 
Black,  in  the  handwriting  of  George  Black,  one  of  the  defend- 
ants, for  100  shares,  amount  $5000;  together  with  other  sig- 
natures, some  in  the  handwriting  of  Mr.  Stanton,  and  some  in 
the  handwriting  of  the  parties  themselves,  of  which  latter  num- 
ber are  the  names,  Henry  Graff,  for  100  shares,  $5000,  in  his 
own  proper  handwriting ;  William  Bingham  &  Co.,  for  100  shares, 
$5000,  in  the  handwriting  of  William  Bingham  ;  Clarke  &  Thaw, 
for  100  shares,  $5000,  in  the  handwriting  of  Thomas  S.  Clarke. 

The  secretary  of  the  company  being  called  for  the  plaintiff, 
testified  that  this  book  had  not  been  in  the  oflSce  since  his  appoint- 
ment. 

The  defendants'  counsel  objected  to  plaintiffs'  evidence  as 
above  stated,  on  the  ground,  1.  That  it  was  irrelevant  and 
incompetent ;  2.  Because  the  plaintiff  had  declared  on  an  original 
subscription  by  defendants,  and  could  not  offer  secondary  evidence 
to  establish  it,  without  proof  of  an  original  subscription  by  them 
or  by  some  one  authorized  by  them,  its  contents,  and  loss,  after 
proof  of  proper  legal  inquiry ;  and  3.  Because  the  subscription- 
book  containing  the  names  of  Hays  &  Black,  in  the  handwriting 
of  George  Black,  one  of  the  firm,  is  not  lost,  but  is  present  in 
court,  ready  to  be  used  by  the  parties  for  any  legal  or  legitimate 
purpose. 

The  court  below  (Williams,  P.  J.),  after  stating  that  the  pre- 
liminary evidence  to  the  court  of  the  fact  of  a  subscription  by 
the  defendants,  as  ^alleged,  had  shown  that  when  the  book  con- 
taining it  was  seen  by  the  witness  who  proved  the  subscription,  it 
was  in  the  hands  of  Mr.  Stanton,  from  whom  it  had  been  procured 
by  defendants*  counsel ;  that  the  subscription  of  Hays  &  Black 
in  it  was  admitted  to  be  in  the  handwriting  of  Mr.  Black,  and 
that  there  was  no  evidence  of  the  existence  of  any  other  sub- 
scription, decided  that  the  legitimate  inference  seemed  to  be  that 
the  book  produced  was  the  original  subscription,  and  that  if  so, 
it  was  the  best  evidence  of  the  fact,  and  should  be  given  in  evi- 
dence by  the  plaintiff;  but  that  if  there  was  anything  in  the 
book  or  in  the  terms  of  the  subscription  which  rendered  it  uncer- 
tain or  doubtful,  the  plaintiff  might  then  give  the  evidence  offered, 
and  the  court  would  reserve  the  question  as  to  its  legal  effect,  in 
their  instructions  to  the  jury. 

To  the  ruling  of  the  court  in  relation  to  the  introduction  of 
secondary  evidence,  the  counsel  for  the  defendants  excepted. 

The  plaintiffs  then  offered  the  book  in  evidence ;  which  was  ob- 
jected to,  on  the  ground  that  the  contract  of  subscription  offered 
was  variant  from  the  contract  declared  on ;  but  the  court  overruled 
thepbjection,  and  admitted  the  evidence. 

The  plaintiffs  then  gave  to'  the  jury  the  secondary  evidence 
above  stated,  which  was  admitted  under  exception,  proving  also 
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under  exception  by  the  stock-book  or  ledger  of  the  company,  the 
transfer  of  eighty  shares  of  the  stock  held  by  Hays  &  Black  to 
Mr.  Stanton,  at  his  request ;  the  credits  for  the  instalments  paid 
by  thetn  from  time  to  time ;  the  calls  made  by  the  treasurer  by 
order  of  the  board  of  directors ;  and  the  published  notice  given 
of  the  several  calls ;  and  rested. 

The  defendants'  counsel  then  offered  the  stock-book  and  ledger 
of  the  company,  to  show  that  their  account  with  the  company 
was  balanced  by  the  pavments  made  by  them  and  by  the  credit 
given  for  the  transfer  of  the  eighty  shares  to  Mr.  Stanton,  which 
credit  was  charged  on  the  books  against  Mr.  Stanton.  This  was 
objected  to  by  plaintiffs'  counsel,  "  because  it  did  not  show  pay- 
ment directly  or  indirectly,  legally  or  equitably."  The  objec- 
tion was  sustained  by  the  court,  the  evidence  rejected,  and  a  bill 
sealed  for  defendants. 

The  defendants'  counsel  then  submitted  the  following  points, 
on  which  the  instruction  of  the  court  was  requested : 

1.  That  the  plaintiffs  are  not  entitled  to  recover  on  the  added 
count  of  the  declaration,  without  proof  by  the  plaintiffs  that  the 
moneys  mentioned  in  said  count  were,  as  averred  in  said  count, 
duly  called  for  agreeably  to  the  eighth  section  of  the  Act  of  said 
Commonwealth  regulating  railroad  companies,  and  due  and  public 
notice  of  said  calls  published  according  to  said  Act ;  and  that  the 
evidence  given  by  the  plaintiffs  is  wholly  insuflScient  to  prove  that 
said  moneys  were  called  for,  and  that  public  notice  of  said  calls 
was  published  in  manner  aforesaid. 

2.  That  the  resolutions  of  the  directors  of  said  company  in 
relation  to  the  calls  mentioned  in  the  first  point  given  in  evidence 
by  the  plaintiffs,  are  respectively  wholly  insufficient  to  enable  the 
plaintiffs  to  recover,  on  said  added  count,  either  principal  or  inter- 
est. 

8.  That  if  the  plaintiffs  are  entitled  to  recover  at  all  on  said 
added  count,  such  recovery  must  be  limited  to  the  principal  sum 
unpaid,  and  simple  interest  from  the  time  of  suit  brought. 

4.  That  the  plaintiffs  are  not  entitled  to  recover  on  the  first  and 
second  counts  of  the  declaration. 

6.  That  the  plaintiffs  are  not  entitled  to  recover,  in  this  action, 
five  dollars  per  share,  or  any  other  sum  alleged  to  be  due  on  the 
12th  day  of  August  1852,  no  call  having  been  made  for  that 
alleged  instalment  by  the  directors  of  said  company,  as  is  re- 
quired by  the  eighth  section  of  an  act  "  regulating  railroads," 
passed  February  19th  1859. 

6.  That  the  plaintiffs  are  not  entitled  to  recover,  in  this  action, 
five  dollars  per  share,  or  any  other  sum  alleged  to  be  due  on  the 
24th  day  of  September  185^,  no  calls  having  been  made  for  that 
alleged  instalment  by  the  directors  of  said  company,  as  is  re- 
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quired  by  the  eighth  section  of  an  act  "  regulating  railroads," 
passed  February  19th  1849. 

7.  That  the  plaintiffs  are  not  entitled  to  recover  in  this  action, 
five  dollars  per  share,  or  any  other  sum  alleged  to  be  due  on  the 
first  day  of  March  1853,  no  call  having  been  made  for  that 
alleged  instalment  by  the  directors  of  said  company,  as  is  required 
by  the  eighth  section  of  an  act  "regulating  railroads,"  passed 
February  19th  1849. 

The  court  charged  the  jury,  in  substance,  that,  even  conceding 
that  defendants  were  not  liable  under  the  contract  of  subscrip- 
tion, given  in  evidence,  their  acts  subsequent  to  that  date  and 
since  the  organization  of  the  company,  were  such  as  to  estop  and 
preclude  them  from  denying  their  liability  as  subscribers  for  the 
one  hundred  shares  of  stocK,  and  that  under  the  evidence  they 
must  be  regarded  as  subscribers,  whether  they  made  any  other 
subscription  in  writing  than  the  one  given  in  evidence  or  not. 
With  regard  to  the  question  as  to  their  liability  for  the  one  per 
cent,  interest  per  month,  the  court  held,  that  the  evidence  of  the 
calls  for  instalments,  and  the  notice,  was  sufficient  to  entitle  the 
company  to  recover,  except  the  instalment  required  on  the  1st 
of  March  1853,  for  which,  as  there  was  no  evidence  of  a  resolu- 
tion authorizing  a  call,  the  plaintiff  was  only  entitleid  to  simple 
interest. 

The  points  submitted  were  declined,  except  so  far  as  allowed 
in  the  general  charge ;  the  fourth  being  entirely  disregarded, 
for  the  reason  that  a  recovery  was  asked  only  on  the  amended 
or  third  count.  The  jury  were  also  instructed  to  allow  the  de- 
fendants credit  for  the  payments  made  by  them.  Under  this  in- 
struction, there  was  a  verdict  and  judgment  in  favour  of  the 
plaintiff  for  $6621.76.  The  defendants  thereupon  sued  out  this 
writ,  and  assigned  for  error : 

1.  The  admission  of  the  subscription-book  received  from  Mr. 
Stanton. 

2.  The  admission  of  the  secondary  evidence  offered  by  the 
plaintiff,  as  above  stated,  and  noticed  in  the  bills  of  exception. 

3.  The  admission  of  the  stock-book  or  ledger,  for  the  purpose 
of  fixing  the  number  and  amount  of  instalments. 

4.  The  admission  of  the  minutes  of  the  board  of  directors, 
showing  the  calls  for  second,  fourth,  and  subsequent  instalments, 
with  evidence  of  the  publication  of  notice,  as  required  bv  law. 

5.  The  rejection  of  the  stock-book  of  the  company,  offered  by 
defendants  to  show  that  their  account  with  the  company  was 
balanced  by  the  payments  made  by  them,  and  the  shares  trans- 
ferred to  Mr.  Stanton. 

6.  7,  8,  9,  10,  11,  and  12.  In  refusing  to  charge  the  jury  as 
requested  in  the  first,  second,  third,  fourth,  fifth,  sixth,  and  sev- 
enth points. 
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13.  In  charging  that  defendants  were  estopped  by  their  acts, 
&c.,  from  denying  that  they  were  stockholders. 

14.  In  charging  as  was  done,  on  the  question  of  the  defend- 
ants' liability  for  interest ;  and 

15.  In  declining  to  answer  defendants'  points. 

A.  W,  LoomiSj  for  plaintiff  in  error. — 1.  The  evidence  varied 
from  the  contract  as  laid  in  the  plaintiffs'  narr.  The  contract 
averred  was  a  subscription  for  one  hundred  shares  to  the  capital 
stock  of  the  Kttsburgh  and  Steubenville  Railroad  Company ;  the 
contract  offered  in  evidence,  was  a  promise  that  defendants 
would  subscribe  the  shares  (100)  and  amount  ($5000)  set  opposite 
their  names,  without  naming  the  company  plaintiff:  Pittsburgh 
and  Steubenville  R.  R.  Co.  v.  Gazzam,  8  Casey  340.  The  con- 
tract averred  was  one  which  required  defendants  to  pay  from 
time  to  time,  when  called  for  according  to  the  Act  of  Assembly 
regulating  railroad  companies;  the  contract  received  in  evidence 
contained  no  such  stipulations.  The  variance  was  fatal :  1  Phil. 
Ev.  159,  160;  1  Ch.  PI.  304-310;  1  Gr.  Ev.  66;  Umbehocker 
V.  Rassell,  2  Yeates  339;  Funk  v.  Arnold,  3  Yeates  428; 
Schoeneman  v.  Fegly,  7  Barr  438. 

2.  The  original  contract  was  present,  and  therefore  the  secon- 
dary evidence  of  plaintiff  was  improperly  received ;  for  the  case 
was  presented  on  a  single  contract  in  a  single  count. 

3.  (The  third  assignment  of  error  was  not  noticed  in  the  writ- 
ten argument  of  the  learned  counsel.) 

4.  The  evidence  of  the  resolution  ordering  the  calls  was  insuf- 
ficient. Charters  must  be  construed  strictly  against  the  corpo- 
ration :  1  Sharswood's  Blacks  tone  87 ;  Mayor  v.  R.  R.  Co.,  7 
Ga.  Rep.  22 ;  Sprague  v.  Birdsall,  2  Cowan  420.  The  minutes 
were  not  properly  kept :  Dunlop's  Dig.  1137 ;  Pittsburgh  and 
Steubenville  Railroad  Company  v.  Clark  &  Thaw,  5  Casey  152. 

6.  The  stock-book  showed  that  the  account  of  Hays  &  Black 
with  the  company  was  balanced,  and  the  company's  claim  there- 
for extinguished  ;  it  was  therefore  improperly  rejected. 

The  remaining  errors  were  not  alluded  to  in  the  written  argu- 
ment. 

C^eo.  P.  JSamiliony  for  defendants  in  error,  argued — 1.  That  the 
points  of  defence  made  here  were  all  settled  by  this  court  against 
the  plaintiffs  in  error;  citing  Graff  v.  P.  &  S.  R.  R.  Co.,  7  Casey 
489 ;  Cromfort  &  Highpark  R.  R.  Co.  v.  Lacey,  3  Younge  k 
Jervis  79.  The  contract  in  evidence  complained  of,  was  not 
offered  by  plaintiffs  of  their  own  motion,  but  by  order  of  the 
court;  but  being  ultimately  ruled  out  in  the  charge,  did  the 
other  side  no  harm. 

2.  The  other  evidence  objected  to,  and  on  which  the  case  went 
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to  the  jury,  was  not  secondary  but  primary :  Bavington  v.  The 
P.  &  S.  R.  R.  Co.,  10  Casey  358 ;  P.  &  S.  R.  R.  Co.  v.  Clark  & 
Thaw,  6  Casey  146 ;  Graff  v.  P.  &  S.  R.  R.  Co.,  7  Casey  490. 

8.  The  evidence  objected  to  in  this  assignment  of  error,  was 
sustained  in  the  case  between  Livingston  and  this  company,  and 
also  in  Bavington's  Case,  10  Casey  358.  The  books  of  the  cor- 
poration are  evidence  in  a  suit  against  its  members. 

4.  The  objection  as  to  the  calls  ufas  settled  in  Bavington's 
Case,  10  Casey  358.  When  the  third  call  was  made,  Black  was 
a  director,  and  cannot  now  object  that  no  entry  of  it  was  made 
on  the  minutes.  The  fifth  and  other  assignments  of  error,  are 
answered  in  effect  by  the  authorities  above  referred  to. 

The  opinion  of  the  court  was  delivered,  January  7th  1861,  by 
Strong,  J. — The  exception  to  the  admission  in  evidence  of  the 
book  obtained  from  Mr.  Stanton  requires  no  discussion.  For  if 
it  be  admitted  that  it  was  variant  from  the  contract  of  subscrip- 
tion declared  on,  if  it  was  in  fact  no  contract  at  all  with  the 
plaintiffs  below,  as  it  seems  to  have  been,  its  reception  in  evi- 
dence could  have  done  no  harm.  Upon  the  contents  of  that 
book  there  could  have  been  no  recovery,  and  there  was  none. 
Had  no  other  contract  of  subscription  been  proved  than  the  one 
contained  in  that  book,  if  the  defendants  had  done  nothing  else 
to  fasten  upon  themselves  a  liability  for  a  subscription,  they 
would  have  been  safe.  Then  the  contract  averred  in  the  decla- 
ration would  not  have  been  proved,  and  under  the  instruction 
given  by  the  court  to  the  jury,  there  must  have  been  a  verdict 
against  the  plaintiffs.  A  recovery  was  not  claimed  upon  the  con- 
tract written  in  that  book,  and  the  jury  were  not  suffered  to  re- 
gard it  as  evidence  of  liability  on  the  part  of  the  defendants.  If 
the  verdict  rendered  was  an  inevitable  necessity  occasioned  by 
the  other  evidence  submitted  on  the  trial,  surely  the  defendants 
have  no  substantial  cause  of  complaint.  If  that  evidence  con- 
clusively established  that  they  had  subscribed  one  hundred  shares 
to  the  stock  of  the  plaintiffs, — if  by  their  conduct  by  acting  as 
directors  of  the  company,  making  payments  of  instalments  in 
answer  to  calls  voted  for  by  themselves,  and  by  certifying  them- 
selves as  original  subscribers^  or  permitting  such  a  certificate,  in 
order  to  obtain  a  subscription  from  the  City  of  Pittsburgh,  they 
had  put  it  out  of  their  power  to  deny  that  they  were  subscribers, 
and  if  only  the  amount  of  the  subscription  thus  recognised  by 
them  has  been  recovered,  it  would  be  idle  to  reverse  the  judgment 
because  some  other  immaterial  and  harmless  evidence  was  admitted. 
Then  it  is  not  a  case  in  which  evidence  has  been  erroneously 
received,  which  may  have  contributed  to  the  verdict.  This  court 
can  see  that  no  injury  has  been  done. 

The  second  assignment  of  error  is  to  the  admission  of  proof 
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of  such  acts  of  the  defendants  as  in  the  case  of  Graff  against  the 
Pittsburgh  and  Steubenville  Railroad  Company,  7  Casey  494-5, 
were  held  sufficient  to  establish  a  subscription,  without  the 
production  of  the  original  contract.  These  acts  were,  such  as 
serving  as  directors  of  the  company  by  both  the  defendants,  after 
the  commissioners  had  reported  to  the  governor  the  names  of 
the  original  subscribers,  including  a  subscription  by  Hays  k 
Black  for  one  hundred  shares,  and  after  letters  patent  had  been 
issued  and  engrossed  upon  the  minutes  of  the  company.  Other 
acts  of  the  defendants  were,  serving  as  judge  at  a  meeting  of  the 
stockholders ;  holding  themselves  out  as  owners  of  one  hundred 
shares  of  stock ;  offering  to  transfer  some  of  those  shares  ;  mak- 
ing payments  on  account  of  instalments ;  and  active  participation 
in  a  movement  to  obtain  a  municipal  subscription  from 'the  city 
of  Pittsburgh,  which  was  obtained  on  the  faith  of  an  actual  sub- 
scription certified  to  have  been  previously  made  by  individuals, 
among  whom  the  defendants  are  named  as  subscribers  for  one 
hundred  shares.  These  acts  are  such  as  were  held  in  the  case 
cited  to  be  not  merely  evidential  of  an  original  subscription,  but 
conclusive,  amounting  to  an  estoppel  upon  the  defendants  against 
denying  it. 

The  objection  to  the  admission  of  this  evidence  is,  that  it  was 
secondary,  that  the  primary  proof  was  within  the  reach  of  the 
plaintiffs,  and  that  it  had  actually  been  laid  before  the  jury  in 
the  book  obtained  from  Mr.  Stanton.  The  answer  to  the  objec- 
tion is  direct  and  easy.  It  is  fallacious  in  assuming  that  the 
Stanton  book  was  primary  evidence  of  the  identical  thing,  of 
which  that  received  by  the  court  was  secondary  proof.  The  evi- 
dence received  was  not  secondary  to  anything  contained  in  that 
book.  It  indicated  the  existence  of  a  subscription  to  the  stock 
of  the  plaintiffs,  but  it  did  not  point  to  any  such  writing  as  the 
defendants  allege  was  the  original  contract.  On  the  contrary, 
it  pointed  to  an  entirely  different  subscription,  in  regard  to  which 
there  was  full  preliminary  proof  that  it  could  not  be  found.  Of 
that  other  subscription,  the  one  declared  upon,  it  was  the  best 
evidence  of  which  the  case  was  susceptible,  assuming  that  the 
proof  was  made  that  the  original  could  not  be  produced.  And 
if  the  first  piece  of  evidence  offered  by  the  plaintiffs,  failed  to 
prove  their  case  as  laid,  it  cannot  be  doubted  that  it  was  com- 
petent for  them  to  adduce  other  and  more  pertinent  proof. 

Most  of  the  questions  raised  by  the  remaining  assignments  of 
error,  thirteen  in  number,  have  been  settled,  and  adversely  to 
the  defendants,  by  the  decisions  heretofore  made  by  this  court 
in  Railroad  Company  v.  Clark  &  Thaw,  5  Casey  146 ;  Graff  v. 
Railroad  Company,  7  Casey  490 ;  Bavington  v.  Railroad  Com- 
pany, 10  Casey  368 ;  and  in  Livingston  v.  the  same  company,  a 
case  not  reported ;  Pittsburgh  Legal  Journal,  vol.  6,  837. 
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The  third  assignment  calls  in  question  the  admission  of  the 
stock  ledger  of  the  company.  That  it  was  proper  evidence  against 
members  of  the  company  who  had  acted  as  directors,  was  held  in 
the  cases  of  Livingston  and  Bavington  against  these  plaintiffs, 
above  referred  to. 

The  fourth,  sixth,  seventh,  tenth,  eleventh,  twelfth,  and  four- 
teenth assignments  may  be  considered  together.  They  attack 
the  sufficiency  of  the  evidence  that  calls  were  made  for  the  in- 
stalments on  the  stock  subscribed.  They  might  all  be  dismissed 
with  the  remark  that  the  same  evidence  was  adjudged  sufficient 
in  the  case  reported  in  10  Casey  858.  But  it  may  be  well  to 
notice  what  the  evidence  was  : — George  Black,  one  of  the  defend- 
ants, was  elected  a  director  in  January  1852,  and  acted  as  such 
during  the  whole  of  that  year,  and  part,  if  not  all  of  the  next. 
At  a  meeting  of  the  board,  on  the  Ist  of  July  1852,  when  Mr. 
Black  was  present,  it  was  unanimously  resolved,  that  the  trea- 
surer be  directed  to  call  in  a  second  instalment  of  the  capital 
stock  of  the  company.  The  proportion  or  amount  of  said  instal- 
ments, and  the  time  and  place  of  payment,  were  not  mentioned 
in  the  resolution ;  but  on  the  28th  of  July,  notice  was  given  by 
the  treasurer  that  the  second  instalment  of  five  dollars  per  share 
was  called  in  by  order  of  tiie  board  of  directors,  payable  on  the 
12th  of  August  then  next  ensuing  at  a  designated  place.  A  simi- 
lar notice  of  a  call  for  a  third  instalment  of  five  dollars  on  each 
share,  was  given  on  the  11th  of  September  1852,  though  no  reso- 
lution authorizing  it  appears  on  the  minutes.  On  the  12th  of 
November  1852,  however,  at  another  meeting  of  the  board  at 
which  Mr.  Black  was  again  present,  it  was  resolved  unanimously, 
that  the  fourth  instalment  be  called  in,  to  be  paid  into  the  trea- 
sury, on  or  before  the  first  of  December  next  thereafter,  and 
that  an  instalment  be  called  in,  and  made  payable  on  the  first 
day  of  every  month  thereafter,  until  the  whole  number  of  instal- 
ments shall  have  been  paid,  and  the  treasurer  was  directed  to 
give  notice  accordingly.  Following  this  resolution,  was  a  notice 
by  the  treasurer,  requiring  the  payment  of  the  fourth  instal- 
ment of  five  dollars  on  or  before  the  first  of  December,  and  five 
dollars  a  share  on  or  before  the  first  day  of  each  month  there- 
after, until  the  whole  amount  subscribed  for  should  be  paid.  The 
evidence  also  exhibited  the  fact  that  the  defendants  had  made 
payments  on  account  of  each  of  the  ten  instalments,  at  different 
times,  the  last  on  the  20th  of  June  1853.  Such  was  the  evidence 
offered  and  received  to  establish  the  plaintiffs*  averment  that 
calls  were  duly  made.  Now  were  we  to  hold  that  proof  of  these 
facts  was  not  properly  submitted  to  the  jury,  because  it  was  not 
evidence  that  calls  for  instalments  had  been  duly  made,  we  should 
be,  in  our  judgment,  trifling  with  the  administration  of  justice. 
It  is  insisted  that  it  fails  to  show  that  the  directors  specified  the 
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times  and  places  of  payment,  and  the  proportions  or  amounts  of 
each  instalment,  and  it  is  denied  that  proof  of  such  specification 
.  can  be  made  in  any  other  way  than  by  the  minutes  of  the  board. 
The  treasurer's  notices  did  fix  the  amount  of  each  instalment, 
and  the  time  and  place  of  payment.  The  treasurer  was  the  in- 
strument of  the  board  of  directors,  and  was  by  them  required  to 
give  notice  of  the  calls  which  they  had  made.  Why  then  was  . 
not  his  action  their  action  ?  It  is  time  that  the  law  required  them  Tf  ^^^ 
to  keep  minutes  of  their  proceedings,  fairly  entered  in  a  suitable 
book  to  be  kept  for  that  purpose,  but  it  does  not  follow  from  this 
that  every  act  of  theirs  not  recorded  is  of  no  efiect.  The  remarks 
of  Chief  Justice  Lewis,  in  The  Pittsburgh  and  Steubenville  Rail- 
road Company  v.  Clark  &  Thaw,  6  Casey  152,  do  not  go  to  that 
extent.  Nor  can  it  be  said  that  the  statutory  direction  to  keep 
minutes  of  their  proceedings,  required  that  full  and  minute  de- 
tails of  every  act  should  be  recorded.  And  how  can  these  de- 
fendants be  permitted  to  deny  that  the  directors  fixed  the  amount 
of  each  call,  and  the  time  and  place  of  each  payment,  when  the 
calls  were  made  by  one  of  themselves  ?  If  these  particulars  of 
the  calls  should  have  been  spread  upon  the  minutes,  whose  fault 
is  it  that  they  were  not  ?  Can  these  defendants  relieve  themselves 
from  liability,  by  setting  up  their  own  failure  to  keep  proper 
minutes  2  Shall  they  be  permitted  to  say  that  the  calls  under 
which  they  required  payment  from  other  subscribers  are  insuflS- 
cient  to  charge  them  ?  May  they  do  this  in  face  of  the  fact  that 
they  recognised  their  sufficiency,  by  making  partial  payments 
upon  each  of  the  instalments  ?  We  cannot  return  an  affirmative 
answer  to  these  questions.  Whatever  others  might  do,  it  is  not 
for  these  defendants  to  say  there  was  no  adequate  proof  that  the 
calls  were  duly  made. 

The  evidence  in  regard  to  the  calls  for  the  third  and  the  seventh 
instalments,  is  singled  out  for  especial  attack.  Of  the  third, 
the  treasurer  gave  notice,  and  that  its  payment  was  required  at 
his  office,  on  the  24th  of  September  185z.  The  minutes,  how- 
ever, show  no  resolution  authorizing  such  notice.  But  the  de- 
fendants made  a  payment  in  answer  to  the  call,  and  thus  admitted 
that  it  had  legally  been  made.  And  more  than  this,  on  the  12th 
of  November,  a  resolution  was  passed  by  the  directors,  and  duly 
recorded,  directing  a  call  for  all  the  unpaid  instalments.  For 
this  resolution,  Mr.  Black  voted,  and  in  pursuance  of  it,  the 
treasurer  gave  notice,  that  the  instalments  were  required  to  be 
paid  monthly  until  the  whole  amount  subscribed  for  had  been 
paid  in.  If  there  had  been  no  legal  call  for  the  third  instalment 
before,  there  certainly  was  one  by  this  resolution  of  the  12th 
of  November  1852 ;  and  whether  it  was  made  payable  on  tho 
24th  of  September  or  at  a  later  day,  is  of  no  consequence  to  the 
defendants,  for  they  were  not  charged  with  interest  on  it.     The 
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objection  to  the  seventh  call  is,  that  there  were  not  thirty  days 
between  the  Ist  of  February  and  the  1st  of  March  1853,  on  which 
days  the  sixth  and  seventn  instalments  were  made  payable.  It 
is  enough  to  say  in  reply  to  this,  that  one  of  the  defendants  par- 
ticipated in  the  call,  and  that  its  validity  was  recognised  by  a 
payment  in  answer  to  it.  None  of  these  assignments  of  error, 
therefore,  could  be  sustained,  even  if  they  had  not  been  con- 
demned by  former  adjudications. 

The  fifth  specification  of  error,  is  to  the  refusal  of  the  court  to 
permit  the  stock-book  and  the  ledger  of  the  company  to  go  lo 
the  jury  as  evidence  of  payment,  for  the  whole  amount  of  the 
defendants'  subscription.  The  stock-book  was  already  in  evi- 
dence, offered  by  the  plaintiffs,  showing  a  memorandum  that 
eighty  shares  had  been  transferred  by  Hays  &  Black  to  E.  M. 
Stanton,  but  no  actual  transfer.  The  company's  ledger  exhibited 
the  defendants*  stock  account  for  one  hundred  shares,  in  which 
credit  was  given  for  the  payments  made  by  them,  already  proved 
by  the  plaintiffs,  and  also  a  credit  for  $4000  for  eighty  shares 
of  stock  transferred  to  E.  M.  Stanton.  The  book  showed  also 
the  same  amount  charged  to  Stanton  for  the  same  stock,  and  the 
account  of  the  defendants  was  balanced.  The  purpose  of  this 
offer  of  the  defendants  was  to  show  that  the  company  had  accepted 
the  transfer  by  them  of  eighty  shares  to  E.  M.  Stanton,  as  pay- 
ment of  four  thousand  dollars,  and  had  discharged  them  pro 
tanto  from  so  much  of  the  liability  incurred  by  their  original 
subscription.  That  the  entries  in  these  books  were  utterly  in- 
sufficient to  establish  such  a  payment  or  discharge,  and  that  they 
did  not  tend  to  establish  it,  was  ruled  in  the  case  of  these  very 
plaintiffs  v.  Clark  &  Thaw,  5  Casey  146,  (incorrectly  reported 
"Pittsburgh  and  Connellsville  Railroad  Company.")  The  same 
was  ruled  in  Graff  v.  The  Pittsburgh  and  Steubenville  Railroad 
Company,  7  Casey  489.  We  shall  not  renew  the  discussion.  We 
adhere  to  what  was  then  decided,  and  we  are  unable  to  perceive 
how  it  can  make  any  difference  in  the  constructicfh  of  the  Act  of 
Assembly  under  which  this  company  was  incorporated,  or  in  the 
effect  of  the  evidence  under  consiaeration,  that  a  portion  of  it 
was  offered  for  a  different  purpose  by  the  plaintiffs  on  this  trial, 
while  it  was  adduced  by  the  defendants  in  the  former  cases. 

The  remaining  assignments  of  error  need  no  particular  notice. 
It  results  from  what  has  already  been  said,  that  they  are  unsub- 
stantial. 

The  judgment  is  affirmed. 
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Lorenz's  Administrators  versus  King. 
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'38  93 


Attachment  of  Legacies. — Set- Off  by  Administrator, — Acceptance  of 

service  by  Attorney, — Form  of  Judgment  against  Administrators  and  j^qo 

Trustees.  ^^ J\^^ 

38        ^  9^' 

1.  A  legacy  or  distributive  flhare  may  be  attached  before  any  settlement       '    ^"^  ^^      — 
of  the  estate  of  the  decedent. 

2.  Judgment  may  be  had  against  the  administrators  as  garnishees,  if  they 
have  ample  funds  to  pay  the  legacy  after  all  debts  of  the  estate  are  dis- 
charged. 

3.  Whether  an  attorney  may  accept  serrice  of  an  attachment  execution — 
quare  ;  but  appearance  by  the  parties  id  a  waiver  of  defects  in  the  service. 

4.  A  judgment  held  bjr  an  aoministratrix  in  her  own  right  against  a  lega- 
tee, cannot  be  set  up  against  one  who  attaches  the  legacy  in  the  hands  of  Uie 
administrator. 

5.  Where  the  administrators  are  garnishees,  it  is  error  to  enter  judgment 
against  them  de  bonis  propriis.    Layman  o.  B^m,  6  Wh.  186,  qualified. 

EttBOR  to  the  District  Court  of  Allegheny  county. 

Henry  S.  King  having  a  judgment  against  Lorenz,  Stewart 
k  Co.,  composed  of  Thomas  H.  Lorenz,  James  J.  Gray,  and 
Charles  H.  Stewart,  issued  an  execution  attachment  making 
Catherine  Lorenz,  Frederick  B.  Lorenz,  and  James  J.  Gray, 
administrators  of  F.  Lorenz,  deceased,  garnishees.  J.  I.  Kuhn, 
Esq.,  as  attorney  for  the  garnishees,  accepted  service  of  the  writ 
of  attachment. 

Interrogatories  were  filed,  to  which  answers  were  made  in  sub- 
stance as  follows : — 

1.  That  Charles  H.  Lorenz,  one  of  the  defendants  in  the  judg^ 
ment,  is  a  son  of  F.  Lorenz,  deceased. 

2.  That  by  the  will  of  his  father,  Charles  H.  Lorenz  was  en- 
titled to  four  sixty-third  parts  of  his  father's  estate,  after  the 
payment  of  debts,  &;c. 

3.  That  at  the  death  of  said  F.  Lorenz,  his  personal  estate  was 
worth  about  $100,000. 

4.  That  F.  Lorenz,  deceased,  left  a  widow,  ten  children,  and 
one  grandchild ;  by  his  will  he  left  his  widow  one -third  of  all 
his  estate,  the  remainder  to  be  divided  equally  amongst  his 
children,  except  that  the  grandchild  should  receive  one-half  as 
much  as  each  child. 

4.  That  some  payments  had  been  made  to  the  legatees  before 
the  service  of  the  attachment. 

6.  That  the  inventory  and  appraisement  filed  by  the  adminis- 
trators amounted  to  8186,164.01 ;  that  of  this  they  have  realized 
$78,026.96,  and  from  things  not  included  in  the  inventory 
19,849.65,  making  in  all  $87,875.61 ;  that  they  have  paid  for 
debts  and  expenses  of  administration  $88,828.88,  and  to  the  lega- 
tees $18,927;   that  there  still  remain  debts  unpaid  of  about 
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$50,000,  and  that  Catharine  Lorenz,  one  of  said  administrators 
and  garnishees,  holds  a  judgment  against  said  Charles  H.  Lorenz, 
for  $190,263.98,  which  is  still  unpaid,  and  she  claims  the  right 
to  hold  any  moneys  in  her  hands,  as  one  of  the  said  administra- 
tors, coming  to  said  Charles  H.  Lorenz,  and  apply  the  same  to 
the  payment  of  said  judgment. 

Additional  interrogatories  were  filed,  which  elicited  the  follow- 
ing answers : — 

1.  The  debts  owing  by  the  estate  of  F.  Lorenz,  deceased,  are 
— 1st,  a  mortgage  to  the  Franklin  Fire  Insurance  Co.  of  Phila- , 
delphia,  for  $5000 ;  2d,  a  debt  owing  by  the  old  firm  of  Lorenz, 
Stewart  &  Co.  (of  which  said  decedent  was  a  member),  to  the  new 
firm  of  Lorenz,  Stewart  &  Co.,  amounting  to  about  ^45,000. 

(A  supplemental  answer  was  filed,  setting  forth  that  this  last- 
mentioned  debt  of  $45,000,  due  to  the  new  firm  of  Lorenz,  Stew- 
art &  Co.,  had  been  by  them  assigned  to  the  Pittsburgh  Trust 
Co.,  as  collateral  security  for  a  debt  due  them.) 

2.  That  about  $60,000  had  been  paid  on  the  judgment  held  by 
Mrs.  Lorenz  v.  Charles  H.  Lorenz ;  but  the  balance  was  still 
unpaid. 

Upon  these  answers,  on  April  12th  1859,  judgment  was  awarded 
against  Mrs.  C.  Lorenz,  J.  J.  Gray,  and  F.  R.  Lorenz,  adminis- 
trators of  the  estate  of  F.  Lorenz,  deceased,  garnishees,  the  plain- 
tiff to  have  execution  of  so  much  of  the  debt  due,  moneys,  pro- 
perty, &c.,  belonging  to  or  bequeathed  to  Charles  H.  Lorenz 
(one  of  defendants),  in  the  hands  of  Mrs.  Lorenz,  James  J.  Gray, 
and  F.  R.  Lorenz,  as  may  satisfy  the  judgment  of  the  plaintiff 
against  Charles  H.  Lorenz  et  al,^  with  interest  and  costs,  and  if 
the  said  Catharine  Lorenz,  James  J.  Gray,  and  F.  R.  Lorenz 
neglect  or  refuse,  on  demand  by  the  sheriff,  to  pay  the  same, 
then  the  same  to  be  levied  of  the  said  Catharine  Lorenz,  James 
J.  Gray,  and  F.  R.  Lorenz,  their  goods,  lands,  &c.,  according  to 
law,  as  in  the  case  of  a  judgment  against  them  on  their  proper 
debt. 

0.  ShcUer  and  Thomoi  McCanneUy  for  plaintiff  in  error. — The 
attaching  creditor  has  only  the  same  rights  which  the  debtor 
has.  Charles  H.  Lorenz  would  not  have  been  entitled  to  a  judg- 
ment .de  bonis  propriis,  neither  has  his  creditor  such  right.  He 
would  have  been  entitled  to  no  judgment  under  the  facts; 
neither  was  his  creditor  (King)  entitled  to  any.  The  Orphans' 
Court  has  exclusive  jurisdiction  in  making  distribution  oi  a  de- 
cedent's property:  Whiteside  v.  Whiteside,  8  Harris  473. 

As  C.  H.  Lorenz  could  not  have  obtained  judgment  against 
his  father's  administrators  in  an  action  for  his  legacy,  because 
no  account  had  been  settled  and  decree  of  distribution  made 
by  the  Orphans'  Court,  neither  can  the  attaching  creditor  do  so. 
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A  distributive  share  of  a  decedent's  estate  is  not  attachable 
nntil  a  settlement  of  an  administration  account :  Bank  of  Ches- 
ter V.  Ralston,  7  Barr  482 ;  Brady  v.  Grant,  1  Jones  361 ;  Baldy 
V.  Brady,  8  Harris  103. 

The  Act  of  April  10th  1849  may  authorize  the  issuing  and  serv- 
ing of  an  attachment  as  soon  as  the  defendant's  interest  accrues 
to  the  estate  of  the  decedent,  but  it  does  not  authorize  a  judgment 
to  be  entered.  Before  that  can  be  had  the  creditor  must  go  into 
the  Orphans'  Court  and  get  a  decree  of  distribution,  and  upon 
that  he  may  obtain  judgment. 

According  to  the  answers,  the  garnishees  had  only  $49,051.73 
in  their  hands,  and  the  estate  owed  $50,000.  Hence  judgment 
could  not  be  entered  against  them  until  the  debts  were  paid. 

The  writ  of  attachment  was  never  served  on  defendants,  and 
this  is  fatal  to  this  judgment.  An  attachment  is  a  writ  of  arrest 
of  the  goods,  &c.,  and  an  acceptance  of  service  by  an  attorney  is 
no  more  an  execution  of  the  writ  than  it  would  be  of  an  attach- 
ment against  the  person  of  the  defendant,  or  of  a  capias  ad  res- 
pondendum. 

James  H.  Hopkins^  for  defendant  in  error. — Although  the  an- 
swers of  the  garnishees  showed  that  they  had  not  in  their  hands 
money  enough  to  pay  the  debts  of  the  estate,  they  also  disclosed 
that  they  had  uncollected  assets  amounting  to  $108,138.05,  and 
of  this,  Charles  H.  Lorenz,  whose  interest  was  attached,  was 
entitled  to  $6,865.90.  And  inasmuch  as  attachments  are  not 
restricted  in  their  powers  to  the  seizure  of  money,  the  creditor 
was  not  required  to  wait  until  these  assets  should  be  converted 
into  money. 

The  acceptance  of  service  by  attorney  was  perfectly  valid.  In 
Pennsylvania  the  power  of  attorneys  over  the  causes  of  their 
clients  is  almost  unlimited.  An  attorney  may  delay  commencing 
a  suit  at  his  discretion,  discontinue  it  after  it  has  been  brought ; 
he  may  take  a  nonsuit,  delay  issuing  execution,  or  stay  proceed- 
ings on  it :  Silvis  v,  Ely,  8  W.  &  8.  427.  He  may  confess  a 
judgment  against  his  client :  Cyphert  v.  McClure,  10  Harris  197. 
He  may  refer  a  cause  without  exception  or  appeal :  Stokely  v. 
Robinson,  10  Casey  317 ;  and  generally  may  do  every  act  which 
his  client  could  do  touching  the  matter  in  court :  Shaffertown 
Road,  3  Watts  276 ;  Wilson  v.  Young,  9  Barr  101.  He  may  accept 
service  of  a  writ:  1  Tr.  &  H.  Pr.  235. 

The  argument  seems  to  be,  that  because  this  was  an  attaohment^ 
an  acceptance  of  service  was  irregular,  conceding  that  if  it  had 
been  an  ordinary  summons  the  sheriff's  return  would  have  been 
proper.  What  is  an  attachment  but  a  summons  f  so  designated 
in  the  act  authorizing  its  issue.  And  in  that  act  it  is  expressly 
provided  that  it  shall  be  served  ^^  in  the  manner  provided  for  the 
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service  of  a  writ  of  summons  in  a  personal  action  :'*  Purd.  Dig. 
833,  829. 

But  if  there  had  been  any  irregularity,  it  was  cured  effectually 
by  the  appearance  of  the  parties :  McCuUough  v.  Guetner,  1  Bin. 
214;  Compher  v.  Anawalt,  2  Watts  492;  2iion  Church  v.  St. 
Peter's  Church,  6  W.  &  S.  217. 

It  is  a  familiar  principle  that  actual  appearance  is  a  waiver  of 
all  defects  in  the  process  or  service  of  it :  Skidmore  v.  Bradford, 
4  Barr  800 ;  Gibbs  v.  Alberti,  4  Y.  874 ;  Stroupe  v.  McClure, 
4  Y.  628;  Malone  v.  Lindsley,  1  Philadelphia  R.  288.  In  this 
case  there  was  not  only  a  general  appearance  by  attorney  on  the 
record,  but  the  parties  appeared  personally,  answered  the  inter- 
rogatories, and  contested  the  claim,  and  it  is  now  too  late  to 
complain  of  a  defective  service,  even  if  there  had  been  any 
irregularity. 

The  authorities  cited  by  plaintiff  in  error,  to  show  that  an 
attachment  will  not  lie  until  the  settlement  of  an  administration 
account,  were  in  construction  of  the  Act  of  1843.  Even  then 
their  correctness  was  doubted :  Ross  v.  Cowden,  7  W.  4;  S.  876. 
To  remove  all  doubt,  an  act  was  passed  the  next  year  after  the 
decision  in  the  Bank  of  Chester  v.  Ralston,  providing  that  an 
attachment  might  issue  as  soon  as  the  debtor  acquired  an  interest 
by  reason  of  the  death  of  any  one :  Purd.  Dig.  838,  833. 

This  act  not  only  authorizes  ^^  the  issuing  and  serving  of  the 
attachment,"  but  provides  for  process  of  execution  and  sale  in 
due  time;  and  surelv  this  could  not  be  without  a  judgment. 
Authorities  sustain  this  view :  Baldy  v.  Brady,  3  Harris  110 ; 
Brady  v.  Baldy,  1  Jones  364.  Gochenauer's  Executors  w.  Hos- 
tetter,  6  Harris  414,  is  comprehensive  and  conclusive. 

The  Acts  of  Assembly  do  not  limit  the  attaching  creditor  to 
the  same  remedies  which  a  legatee  would  have,  for  a  creditor 
may  "  attach  and  levy  upon"  a  legacy — the  legatee  could  not; 
the  creditor  has  this  remedv  immediately  on  the  accruing  of  the 
interest  in  the  estate — the  legatee  has  not. 

As  to  the  form  of  the  judgment,  it  is  sufficient  to  s^  that  it 
is  in  the  precise  form  prescribed  in  Layman  v.  Beam,  6  Wh.  186, 
and  is  in  accordance  with  the  Act  of  Assembly  relating  to  foreign 
attachments  (Purd.  Dig.  890),  to  which  the  proceedings  in  exe- 
cution-attachment are  assimilated. 

The  opinion  of  the  court  was  delivered,  January  24th  1861,  by 
Read,  J. — In  Sinnickson  v.  Painter,  8  Casey  884,  we  deter- 
mined that  a  foreign  attachment  will  lie  against  a  legacy  or 
distributive  share  before  any  settlement  of  the  estate  of  a  dece- 
dent ;  and  that  it  is  in  the  power  of  the  court  to  mould  the  judg- 
ment against  the  executor  or  administrator  into  such  form  that 
no  injustice  shall  be  done  to  any  one.     The  same  rule  is  applica- 
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ble  to  attachment  executions  under  the  Acts  of  18th  April  1848, 
and  10th  April  1849. 

Where  there  are  ample  funds  in  the  hands  of  the  executor  to 
pay  a  legacy  after  the  discharge  of  all  debts  due  by  the  estate, 
there  is  no  practical  diflRculty  in  satisfying  an  attaching  creditor 
so  far  as  the  amount  of  the  bequest  extends.  The  only  diflBculty 
occurs  where  either  the  funds  are  not  in  the  hands  of  the  executor 
or  it  is  uncertain  whether  they  will  not  be  required  to  pay  debts 
of  the  testator.  But  that  is  not  this  case — assets  were  aamitted 
here. 

In  the  present  case  it  is  clear  that  the  share  or  legacy  of  Charles 
H.  Lorenz,  under  the  will  of  his  father,  Frederick  Lorenz,  was 
properly  attached  in  the  hands  of  the  administrators,  who  have, 
by  their  appearance  and  acts,  waived  all  questions  of  service  if 
any  ever  existed.  It  is  also  clear  that  the  judgment  held  by 
Mrs.  Catharine  Lorenz  cannot  be  set  up  against  the  attachment 
execution,  and  also  that  the  administrators  are  bound  to  pay  the 
plaintiff's  judgment  whenever  they  have  in  their  hands  moneys 
of  the  estate  sufficient,  after  paying  all  debts,  to  pay  a  part  or 
the  whole  of  the  amount  bequeathed  to  the  said  Charles  H. 
Lorenz — upon  the  attaching  creditor  giving  the  proper  refunding 
bond  required  by  the  Act  of  Assembly. 

This  sufficiently  disposes  of  all  questions  in  the  case  excepting 
the  form  of  the  judgment.  It  is  true  it  exactly  accords  with 
that  adopted  in  execution-attachment  in  Layman  v.  Beam,  6  Wh. 
186,  but  we  are  of  opinion  that  it  should  be  modified  where 
executors  and  administrators  are  concerned,  and  perhaps  in 
other  cases  of  trust.  In  the  case  in  hand  it  is  not  only  a  judgment 
against  the  money,  goods,  and  property  of  the  defendant,  but  it 
is  also  a  judgment  de  bonis  propriis  against  the  garnishees,  the 
administrators  of  Frederick  Lorenz,  in  whose  hands  as  such  the 
legacy  was  attached.  This  was  wrong.  The  attachment  had 
the  effect  of  transferring  the  rights  of  the  legatee  to  his  creditor, 
and  no  more.  Had  he  sued  K)r  the  legacy  he  could  not  have 
been  entitled  to  such  a  judgment.  It  would  only  follow  an  action 
for  a  devastavit  The  87th  section  of  the  Act  of  24th  February 
1834  expressly  prohibits  such  a  judgment  by  declaring  that 
through  no  mispleading  or  want  thereof  shall  executors  or  admin- 
istrators be  liable  to  pay  anv  more  money  beyond  the  amount 
of  assets  in  their  hands.  The  judgment  nere,  so  far  as  it  is  de 
bonis  propriisy  is  in  conflict  with  this  provision,  and  must  be 
reversed  to  that  extent. 

The  judgment  against  the  garnishees  as  for  the  goods 
and  ejects  of  the  defendant  is  affirmed,  and,  so  far 
as  it  is  de  bonis  propriisj  is  reversed  with  costs. 


2  Wb.— 7 
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Denny  and  the  Exchange  Bank  of  Pittsburgh 
versiis  Electa  Lyon. 

Transfer  of  Sioch  for  specific  purpose  when  exhausted. — Release  of 
Debtor,  Effect  of  on  Collateral  Securities  field  by  Creditor. 

1.  Where  the  owner  of  stock  executed  and  delivered  to  a  friend  a  power  of 

attorney,  authorizing  the  person  named  therein  to  transfer  it  to ;  with 

the  understanding  that  it  was  to  be  used  in  satisfaction  of  a  particular  creditor 
of  the  friend,  whose  name  was  afterwards  inserted  in  the  power  by  him. 
Held,  that  the  authority  of  the  attorney  was  exhausted  bv  inserting  the  name  of 
tiie  creditor  whose  debt  was  to  be  secured  by  the  transfer,  and  that  when  that 
debt  was  paid,  the  principal  was  entitled  to  a  return  of  the  stock,  notwith- 
standing tne  attorney  had  transferred  it  as  security  for  other  debts,  by  erasing 
the  name  first  inserted  and  inserting  another  in  the  blank  which  had  been 
left  in  the  letter  of  attorney  when  it  was  executed. 

2.  Where  the  stock  was  held  as  collateral  security  for  a  promissory  note  of 
the  attorney  in  fact,  endorsed  by  a  third  party,  and  the  holder  released  the 
endorser  for  the  purpose  of  making  him  a  witness  in  a  proceeding  in  equity, 
for  its  recovery  at  tne  suit  of  the  original  owner  of  the  stock,  it  was  held 
that  the  stock,  even  if  rightfully  held,  was  released  by  this  act,  without  the 
consent  of  the  owner,  and  oould  not  be  held  for  the  purpose  of  enforcing  pay- 
ment of  the  note. 

Appeal  from  the  decree  of  the  District  Court  of  Allegheny 
county.     In  Equity. 

This  was  a  proceeding  in  equity  by  Electa  Lyon  against  Wil- 
liam Denny  and  the  Exchange  Bank  of  Pittsburgh,  in  which  the 
complainant  prayed  for  a  preliminary  injunction,  enjoining  and 
restraining  Denny  from  making,  and  the  Exchange  Bank  from 
permitting  or  suffering  to  be  made  on  the  books  of  the  bank,  a 
transfer  of  twenty-eight  shares  of  capital  stock  of  the  bank,  and 
for  a  decree  ordering  the  transfer  of  said  shares  to  complainant. 
The  subpoe7ia  issued  in  proper  form,  and  was  served  on  W.  H. 
Denny  and  on  T.  M.  Howe,  president  of  the  Exchange  Bank, 
August  6th  1858. 

&e  pleadings  and  evidence  in  the  cause  presented,  substan- 
tially, this  case : — 

The  complainant  was  the  owner  of  twenty-eight  shares  of 
Exchange  Bank  stock,  which  she  intrusted  to  her  son,  Martin  8. 
Lyon,  to  enable  him  to  raise  money  to  carry  on  his  business, 
executing,  at  the  same  time,  the  following  letter  of  attorney : — 

"  For  value  received,  I  hereby  constitute  and  appoint  W.  H. 
Denny  my  true  and  lawful  attorney,  for  me  and  in  my  name  to 

transfer  to , shares  in  the  capital  stock  of 

the  Exchange  Bank  of  Pittsburgh. 

"Done  at  Beaver,  this  31st  day  of  January  1865. 

"Electa  Lton. 

"  Witness  present,  Thomas  Lyon." 
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There  was  no  person  named  in  the  power  of  attorney  as  trans- 
feree, but  the  complainant  proved,  by  the  subscribing  witness, 
that  the  certificate  of  stock  and  letter  of  attorney  were  delivered 
to  M.  S.  Lyon,  for  the  purpose  of  using  said  stock  as  collateral 
security  for  the  payment  of  a  note  held  by  Preston  &  Wagner, 
and  for  no  other  purpose,  whose  names  were  written  thereon  by 
M.  S.  Lyon,  and  afterw&rds  erased,  and  William  Noble  insertedf, 
and  then  that  erased,  and  the  name  of  W.  H.  Denny,  agent, 
inserted,  under  an  arrangement  by  which  the  debt  was  put  in  the 
shape  of  a  note  drawn  by  M.  S.  Lyon  and  endorsed  by  William 
Noble.  Preston  &  Wagner's  note  was  paid  by  Noble,  with  funds 
remitted  by  M.  S.  Lyon  from  St.  Louis.  The  stock  was  pledged 
a  second  time  by  Lyon,  and  held  by  Denny,  who  claimed  to 
retain  it  as  agent  for  Mrs.  Aspinwall,  as  collateral  security  for  a 
note  for  $2500,  drawn  by  M.  S.  Lyon  and  endorsed  by  Noble. 

For  the  purpose  of  introducing  the  testimony  of  Mr.  Noble 
into  the  cause,  his  incompetency  as  a  witness  was  removed  by  a 
release,  executed  by  Mrs.  Aspinwall. 

The  court  below,  on  hearing,  held  that  the  stock  was  specifically 
pledged  for  the  debt  to  Preston  &  Wagner,  and  could  not  be  held 
by  Mrs.  Aspinwall,  and  that  even  if  Mrs.  Aspinwall  had  at  one 
time  right  to  hold  the  stock,  her  release  to  Noble  operated  to 
discharge  it ;  directing  Denny  and  the  bank  to  make  and  permit 
a  retransfer  of  the  stock  to  Mrs.  Lyon,  and  to  pay  to  her  the 
dividends  drawn  by  Denny  or  held  by  the  bank,  with  costs.  From 
which  decree  the  respondents  appealed,  assigning  the  same  for  error. 

JJ.  Brady  WHkins  and  Charles  Shaler^  for  appellant. 

Hamilton  and  Acheson^  for  appellees. 

The  opinion  of  the  court  was  delivered.  May  6th  1861,  by 
Woodward,  J. — This  bill  was  filed  to  compel  Dr.  Denny  and 
the  Exchange  Bank  to  retransfer  to  the  plaintiflf  twenty-eight 
shares  of  the  capital  stock  of  the  said  bank,  which  the  plaintiff 
alleges  she  loaned  to  her  son  Martin  S.  Lyon,  for  the  purpose  of 
pledging  them,  under  a  power  of  attorney  executed  by  her  in 
blank,  as  collateral  security  for  a  debt  which  he  owed  to  Preston 
&  Wagner.  That  debt  having  been  paid,  Mrs.  Lyon  reclaims  her 
stock. 

The  respondents  deny  that  the  stock  was  loaned  to  Martin  to 
be  pledged  for  the  debt  of  Preston  &  Wagner  or  any  other 
specific  debt,  and  allege  that  it  was  loaned  to  him  for  the  purpose 
of  raising  money  generally  to  assist  him  in  carrying  on  his  busi- 
ness, and  that  after  his  debt  to  Preston  &  Wagner  had  been  paid, 
he  obtained  a  new  loan,  on  the  credit  of  this  stock,  from  Nancy 
Harding  through  Dr.  Denny,  and  that  Annie  R.  Aspinwall,  hav- 
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ing  purchased  the  loan  and  all  its  securities  of  Mrs.  Harding, 
the  stock  is  now  held  in  trust  for  her  until  the  debt  is  paid. 

There  is  no  doubt  that  Martin  S.  Lyon  made  this  second  pledge 
of  the  stock  for  the  purposes  alleged  in  the  answer,  but  there  is 
no  evidence  that  he  did  it  with  the  knowledge  or  consent  of  his 
mother.  The  question  therefore  becomes  very  material  whether 
she  in  the  first  instance  placed  this  stock  in  his  hands  to  be 
hypothecated  to  Preston  &  Wagner  specifically,  or  to  be  used 
generally  for  obtaining  money  in  the  market  as  his  necessities 
might  require.  Her  son  Thomas  Lyon,  who  was  the  subscribing 
witness  to  the  power  of  attorney,  swears  that  "  the  certificate 
of  stock  and  power  of  attorney  were  delivered  to  M.  S.  Lyon 
for  the  purpose  of  using  said  stock  as  collateral  security  for  the 
payment  of  a  certain  note  held  by  Preston  &  Wasner  against 
the  owners  of  the  steamboat  W.  H.  Denny,  and  for  no  other 
purpose."  The  witness  explains  that  of  that  boat  his  brother 
Martin  was  part  owner ;  that  Preston  &  Wagner,  who  had  fur- 
nished the  engine,  required  security  for  theit*  debt ;  that  the  debt 
was  put  into  the  form  of  a  note  drawn  by  Martin  S.  Lyon  and 
endorsed  by  William  Noble,  and  that  the  mother's  stock  was  to 
be  transferred  as  collateral  sequrity  for  the  note.  To  the  same 
effect  is  the  testimony  of  Martin  himself.  And  what  corroborates 
these  witnesses  with  considerable  force  is  the  fact  that  Dr.  Denny 
filled  up  the  blank  in  the  power  of  attorney  with  the  names  of 
Preston  &  Wagner.  It  may  be,  as  is  alleged,  that  he  did  not  know 
when  the  power  of  attorney  was  first  delivered  to  him,  that  the 
purpose  of  it  was  to  secure  Preston  &  Wagner;  but  he  must 
have  understood  this  purpose  before  the  transaction  was  consum- 
mated— else  why  did  he  insert  their  names  ?  As  executed  by 
Mrs.  Lyon,  the  power  authorized  Dr.  Denny,  as  her  attorney  in 
fact  to  transfer  her  stock  to  anybody ;  but  as  filled  up  by  nim, 
it  was  a  special  power  authorizing  him  to  transfer  it  to  Preston 
&  Wagner. 

Such  proof  goes  very  far  to  sustain  the  allegation  of  the  bill 
that  the  complainant  parted  with  her  stock  only  for  the  purpose 
of  securing  Preston  &  Wagner,  and  that  Denny  understood  this 
purpose. 

And  yet  we  have  to  look  at  the  palpable  fact  that  a  mother 
gave  her  son  in  business  a  letter  of  attorney  directed  to  Dr. 
Denny,  authorizing  him  to  transfer  her  stock  to  any  name  that 
might  be  inserted ;  that  the  son  first  pledged  it  to  Preston  & 
Wagner,  and  then  caused  the  attorney  in  fact  to  borrow  more 
money  on  it,  and  to  pledge  it  to  himself  as  agent  of  the  lady 
creditors  above  named.  What  if  the  original  purpose  was  to 
secure  Preston  &  Wagner  ? — ^was  not  this  giving  a  son  an  oppor- 
tunity to  obtain  money  on  false  pretences?  How  could  she 
know  the  power  of  attorney  would  be  used  only  for  the  benefit 
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of  Preston  &  Wagner,  or  for  them  at  all  ?  If  she  meant  it  only 
for  them,  why  did  she  not  say  so  ?  May  a  lady  put  her  stoct 
with  a  blank  power  of  attorney  into  market,  and,  when  she  finds 
it  transferred  bond  fide  to  secure  a  creditor  who  advanced  money 
on  the  faith  of  it,  come  into  equity  and  have  the  transfer  can- 
celled, on  the  ground  that  that  was  not  the  creditor  whom  she 
meant  her  stock  should  protect  ? 

That  must  be  regarded  as  very  poor  ground  for  equitable  relief. 
In  most  cases  it  would  be  unfit  to  bottom  a  decree  upon. 

But  this  case  is  distinguished  by  one  important  circumstance. 
Mr.  Murray,  the  cashier  of  the  bank,  swears  that  the  name  of 
the  transferee  is  usually  not  inserted  in  the  power  of  attorney, 
and  that  it  is  more  convenient  not  to  have  it  inserted.  We  know 
that  this  is  the  commercial  usage.  It  was  probably  originated 
by  the  banks.  If  not,  they  have  countenanced  it,  and  thus 
brought  people  to  practise  it.  And  yet  it  is  a  vicious  usage, 
which  no  considerations  of  convenience  are  sufficient  to  justify. 
MaluB  u%u%  aholendns  est.  A  power  of  attorney  signed,  generally 
sealed,  and  duly  delivered,  what  is  it  but  a  finished  legal  instru- 
ment ?  Who  may  alter  that  paper  writing  to  the  prejudice  of 
another,  without  incurring  liability  to  the  charge  of  forgerv  ?  If 
commercial  usage  permit  the  attorney  to  insert  the  names  of  Pres- 
ton &  Wagner  and  then  erase  them,  then  insert  the  name  of  Wil- 
liam Noble  and  next  erase  it,  and  then  insert  his  own  name  as 
agent,  what  other  legal  instrument  may  not  commercial  usage 
tamper  with  in  like  manner  ?  How  striking  an  illustration  of  the 
badness  of  this  usage  we  have  in  this  case,  is  seen  when  we  con- 
sider that  Mrs.  Lyon's  title  to  her  bank  stock  is  made  to  depend 
on  what  may  happen  to  have  been  inserted,  without  her  know- 
ledge or  consent,  in  a  legal  instrument  wherein  she  was  instructed 
to  leave  a  blank. 

Issuing  her  power  in  blank,  implies,  say  the  defendants,  her 
intention  to  pledge  her  stock  to  any  creditor  who  should  loan 
money  to  her  son.  Filling  up  the  blank  with  the  name  of  Pres- 
ton &  Wagner  implies,  she  argues,  that  the  defendants  knew  she 
had  issued  it  only  for  the  benefit  of  that  particular  firm.  Erasing 
their  names  and  inserting  his  own  as  agent  of  other  creditors,  says 
Dr.  Denny,  makes  the  transfer  under  it  legal  and  valid.  No, 
she  rejoins,  you  exhausted  your  power  when  you  inserted  Preston 
&  Wagner.  And  out  of  this  forensic  game  of  shuttlecock  and 
battledoor,  we  are  expected  to  educe  the  equities  of  parties  that 
shall  determine  the  title  to  the  stock. 

Well,  if  it  must  be  done,  we  will  say,  without  intending  a  pre- 
cedent, that  Mrs.  Lyon,,  having  proved  her  allegation  that  she 
transferred  the  stock  only  to  secure  Preston  &  Wagner,  is  enti- 
tled to  a  return  of  it,  seeing  that  their  debt  has  been  fully  paid. 
If  it  be  said  that  issuing  the  power  in  blank  was  an  authority  to 
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insert  any  name,  it  is  a  sufficient  answer  that  the  name  actually 
inserted  was  in  accordance  with  the  truth,  and  exhausted  the 
authority. 

We  feel  the  more  satisfaction  with  this  conclusion,  because 
we  apprehend  the  release  of  Noble  in  order  to  make  him  a  wit- 
ness discharged  the  suretyship  of  Mrs.  Lyon.  If  the  defendants 
hold  her  stock  as  collateral  security  for  the  note  of  Martin  S. 
Lyon,  endorsed  by  Noble,  and  may  enforce  a  transfer  of  the  stock 
in  payment  of  the  debt,  it  is  too  plain  for  debate  that  she  would 
be  entitled  to  the  note  and  the  security  of  Noble  as  endorser. 
Vet  the  defendants  have  released  him  without  her  consent.  A 
creditor  who  receives  a  collateral  security  from  a  third  party  is 
bound,  if  he  avails  himself  of  the  collateral,  to  preserve  the 
original  debt,  for  in  equity  the  surety  will  be  entitled  to  subro- 
gation to  it ;  and  to  release  an  endorser  is  so  to  impair  the  debt 
as  to  discharge  the  surety. 

The  decree  below  is  affirmed. 


John  Gallagher  versus  The  Fayette  County  Rail- 
road Company. 

Relief  in  Equity  not  granted  where  there  is  a  Remedy  at  Law. — Injunc- 
tion against  Corporation  for  violation  of  Contract^  refused, 

1.  A  court  of  equity  will  not  interfere  to  redress  any  injury  for  whioh 
there  is  an  ample  remedy  at  law. 

2.  A  railroad  company  will  not  be  restrained  from  proeressing  with  the 
construction  of  their  road,  and  the  erection  of  the  necessary  buildings,  in  such 
manner  as  they  may  deem  proper,  because  of  the  violation  of  some  contract 
which  they  may  have  previously  made  in  relation  to  it. 

3.  Where  in  equity  A.  alleged  a  contract  with  a  railroad  company,  under 
which  he  was  to  convey  to  the  company  a  right  of  way  over  his  grounds,  and 
a  tract  of  land  for  the  erection  of  a  depot,  and  charged  that  in  violation  of 
this  contract  the  company  had  purchased  other  grounds,  and  intended  to 
erect  their  depot  thereon,  and  abandon  the  ground  contracted  for  (which 
abandonment  was  denied  by  the  respondent),  and  praying  for  an  injunction, 
&c.,  it  was  Held^  that  the  complainant  was  not  entitled  to  the  relief  prayed 
for,  in  equity,  but  must  resort  to  his  remedy  at  common  law,  or  unaer  the 
Act  of  Assembly  relating  to  railroad  companies. 

This  was  a  proceeding  in  equity  in  this  court,  by  John  Galla- 
gher against  The  Fayette  County  Railroad  Company,  in  which 
the  complainant  set  out  a  contract  with  the  company  for  a  right 
of  way  over  his  grounds,  and  for  the  purchase  and  sale  of  an 
acre  and  a  half  of  land  for  the  erection  of  a  depot,  &c.,  averring 
a  breach  of  the  contract  on  the  part  of  the  company  in  the 
purchase  of  other  land  for  a  depot,  and  praying  for  an  injunc 
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tion  to  restrain  the  respondents  from  establishing  and  locating 
their  depot  on  said  other  grounds,  and  from  constructing  their 
railroad  in  accordance  with  this  new  arrangement. 

The  material  averments  in  the  bill  and  answer,  are  suflSciently 
stated  in  the  opinion  of  the  court,  which  was  delivered,  May  6th 
1861,  by 

Thompson,  J. — The  complainant  entered  into  a  contract  with 
the  respondents  on  the  7th  of  April  1858,  in  which  it  was 
recited,  that  "  whereas  the  Fayette  County  Railroad  Company 
have  determined  to  select  grounds  for  a  depot  and  station-house, 
on  the  land  of  the  said  John  Gallagher  in  the  borough  of  Union- 
town,  Fayette  County,"  it  was  agreed  in  consideration  of  the 
advantages  to  complainant,  and  one  dollar,  to  grant  a  right  of 
way  three  rods  wide  over  his  land  for  the  construction  of  the 
road  "into,  across,  and  from  said  depot,  at  the  northern  and 
southern  end,"  and  also,  to  convey  one  and  a  half  acres  of  land 
for  the  purposes  of  a  depot  and  station.  The  complainant's  bill 
charges  breaches  of  the  contract  in  several  particulars,  but 
especially,  in  that  the  company  have  purchased  another  lot  of 
ground  whereon  to  erect  a  depot  and  other  buildings,  and  threaten 
to  erect  them  there,  and  pray  that  they  may  be  restrained  from 
erecting  depot  buildings  on  any  other  than  the  acre  and  a  half 
of  the  complainant,  and  that  they  be  compelled  to  relocate  their 
road,  so  as  to  pass  directly  through  the  acre  and  a  half,  as  it  is 
alleged  they  agreed  to  do. 

The  defendants  in  their  answer  deny  any  breach  of  contract, 
and  insist,  that  they  still  intend  to  use  the  ground  contracted  to 
be  conveyed  for  a  depot  for  that  purpose,  and  that  their  location 
of  the  road  is  not  in  violation  of  the  contract.  These  are  the 
general  features  of  the  controversy,  and  it  is  so  obviously  a  case 
lor  redress  at  law  or  by  the  special  remedy  provided  in  the  act 
of  incorporation,  that  we  do  not  deem  it  necessary  to  state  the 
case  more  fully.  It  would  exceed  all  precedent  to  restrain  a 
railroad  company  from  progressing  with  their  work,  because 
they  may  have  violated  some  contract  with  some  one  with  whom 
they  may  have  bargained.  If  the  track  of  the  road  has  been 
laia  down  in  violation  of  the  bargain,  a  court  of  law  will  redress 
it ;  and  if  ground  be  used  in  violation  of  permission,  or  without 
the  right  being  acquired  according  to  law,  there  are  appropriate 
remedies  to  redress  the  wrong,  under  the  contract  or  under  the 
Act  of  Assembly  for  assessing  damages.  If  the  company  do 
not  use  the  acre  and  a  half  for  a  depot,  the  complainant  will  not 
be  obliged  to  convey  it,  or  if  they  use  and  occupy  it  under  the 
permission  to  enter  on  it  given  by  the  contract,  they  must  pay 
for  it  or  give  it  up. 

We  said  in  Pusey  v.  Wright,  7  Casey  887,  that  we  would  not 
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for  a  breach  of  contract  restrain  the  company  from  the  use  of 
the  road.  This  case  presents  about  the  same  proposition ;  that  is 
to  say,  to  restrain  the  respondents  from  erecting  works  elsewhere, 
supposed  to  be  more  useful  and  proper  than  those  at  first 
intended.  We  must  leave  the  complainant  to  his  remedy  at  law, 
or  under  the  Act  of  Assembly,  and  if  he  has  suffered  damages 
for  breach  of  contract  the  law  will  redress  him. 

Bill  dismissed  at  the  costs  of  complainant. 


^^1  Frazier  versus  The  Pennsylvania  Kailroad 

Company. 


Character,  how  proven. — Liability  of  Emphyer  for  Injuries  done  by 
one  Employee  to  another, 

1.  Character  for  care,  skill,  truth,  &c.,  though  growing  out  of  the  special 
acts  of  a  party,  cannot  be  established  by  proof  of  such  acts,  but  by  evidence 
of  general  reputation. 

2.  Although  it  is  settled  that  where  several  persons  are  employed  as  work- 
men in  the  same  general  service,  in  the  prosecution  of  which  one  of  their 
number  is  injured  through  the  carelessness  of  another,  the  employer  is  not 
responsible ;  yet  where  the  defendant  (a  railroad  company)  was  charged  with 
having  knowingly  employed  a  conductor  who  was  unfit  for  the  business,  it 
was  held  not  error  to  instruct  the  jury,  that,  this  fact  being  properly  estab- 
lished, the  company  were  chargeable  with  the  consequences  of  the  conduc- 
tor's carelessness. 

3.  The  officer  having  charge  of  the  department  of  business  in  which  the 
alleged  injury  occurred,  is  the  person  required  to  use  that  degree  of  diligence 
in  the  selection  of  competent  employees,  which  is  necessary  to  exempt  a  com- 
pany from  liability  for  their  negligence.  His  carelessness  and  his  knowledge 
in  this  respect  is  the  carelessness  and  knowledge  of  the  company.  Hdd^ 
therefore,  that  it  was  error  in  the  court  below  to  reject  evidence  offered  to 
show  that  the  superintendent  of  the  company  (whose  duty  it  was  to  employ 
and  supervise  the  conductors  of  the  company)  did  not  know  that  the  person 
employed  in  this  capacity,  and  by  whose  improper  conduct  the  alleged  injury 
occurred,  was  a  careless  officer. 

4.  Where  the  plaintiff  (who  was  employed  by  the  railroad  company  as  a 
brakesman)  knew  that  his  conductor  was  habitually  careless,  and  chose  to 
continue  in  service  with  him,  neither  informing  the  company  of  his  known 
acts  of  carelessness,  nor  refusing  to  serve  witn  him,  it  was  Held,  that  he 
could  have  no  claim  against  the  company  for  injuries  suffered  from  further 
carelessness  on  the  part  of  the  conductor,  even  though  the  company  also 
knew  it. 

Error  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  an  action  on  the  case  brought  against  the  Pennsyl- 
vania Railroad  Company  by  William  Frazier,  who  was  a  brakes- 
man employed  by  the  defendants,  to  recover  damages  for  personal 
injuries  received  by  him  in  the  course  of  his  employment,  by 
reason  of  a  collision  of  trains,  caused  by  the  negligence  of  one 
of  the  conductors  of  the  defendant. 
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The  declaration  contained  five  counts,  setting  forth  the  alleged 
injury  and  the  manner  in  which  it  occurred,  averring  also  that 
it  was  the  duti/  of  the  company  to  furnish  a  skilful,  prudent, 
careful,  and  trustworthy  conductor  to  have  charge  of  starting, 
stopping,  and  speed  of  the  train  on  which  the  plaintiff  was 
employed  as  brakesman,  to  run  the  same  as  per  time  schedule, 
&c. ;  yet,  disregarding  this  duty,  the  defendant  had  on  the  7th  of 
July  1856  (the  day  on  which  the  collision  happened),  carelessly 
and  wrongfully  put  the  said  train  under  the  conduct  and  charge 
of  one  Henry  Shaeffer,  in  the  capacity  of  conductor,  &c. ;  that 
said  Henry  Shaeffer  was  at  the  time  a  "  recklesBj  untrmty^  care- 
lesSy  and  negligent  man^  and  not  skilled  in  the  dtUies  which  apper- 
tain to  the  office  or  station  of  conductor  of  a  train,**  by  means 
whereof  plaintiff's  life  and  safety  were  endangered,  &c. ;  that 
the  said  company  at  and  before  that  time,  well  knew  that  Shaeffer 
was  a  reckless,  untrusty,  careless,  and  negligent  man,  and  not 
skilled  in  the  duties,"  &c.,  describing  then  the  manner  in  which 
the  injury  was  committed — ^its  nature,  extent,  and  consequences, 
and  claiming  damages  in  the  usual  form.  The  remaining  counts 
averred  that  the  defendants  might  by  proper  care  have  known 
the  character  of  the  conductor  Shaeffer  for  care,  skill,  &c.,  and 
that  the  plaintiff  did  not  know  it.  The  defendants  pleaded  not 
guiltv,  and  on  the  issues  thus  made  up  the  parties  went  to  trial. 

After  proving  the  manner  in  which  the  collision  occurred,  and 
the  injury  occasioned  by  it,  that  the  train  conducted  by  Shaeffer 
was  running  out  of  time  according  to  the  company's  schedules 
and  instructions,  and  that  although  in  the  opinion  of  the  wit- 
nesses the  accident  "  might  have  happened  to  a  good  and  careful 
man,"  yet  there  "  was  a  little  carelessness  about  it,"  the  plaintiff 
offered  to  prove  by  Shaeffer  the  conductor  fwho  was  no  longer 
in  the  service  of  the  company),  that  he  haa  had  several  colli- 
sions on  the  road  before,  for  which  he  was  fined  by  the  company, 
and  that  the  agents,  &c.,  of  the  company,  knew  this ;  that  the 
former  collisions  were  caused  by  his  carelessness;  that  they 
were  known  to  the  company,  and  were  so  treated  by  them.  To 
all  which  the  defendants  objected,  on  the  ground  that  previous 
special  acts  of  negligence  are  not  matters  for  the  jury  as  to 
general  character,  and  also  for  the  reason  that  there  can  be  no 
recovery  against  the  company  for  injury  done  to  one  servant  by 
the  carelessness  of  another.  But  the  court  overruled  the  objec- 
tion, admitted  the  evidence,  and  sealed  a  bill  of  exceptions  for 
defendant. 

After  the  witness  had  testified  in  regard  to  certain  other  colli- 
sions in  which  he  was  implicated,  the  defendants'  counsel  pro- 
posed to  ask  him  "  whether  he  was  a  reckless,  untrusty,  careless, 
negligent,  unskilful,  thoughtless,  rash  conductor  or  not."  This 
question  was  rejected  by  the  court,  and  an  exception  noted  for 
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defendants.  The  defendants  then  examined  several  witnesses  as 
to  the  skill  and  competency  of  Henry  Shaeffer  as  a  conductor, 
and  received  in  evidence  the  deposition  of  Thomas  A.  Scott,  as 
follows : — 

"  I  am  superintendent  of  the  Pennsylvania  Railroad.  I  am 
acquainted  with  Henrv  ShaeflFer.  I  have  known  him  about  five 
years.  The  most  of  this  time  he  was  under  my  individual  super- 
vision. He  was  conductor  of  a  freight  train  on  the  Western 
Division  of  the  Pennsylvania  Railroad  part  of  the  time.  He 
was  occupying  that  position  on  the  7th  July  1856.  /  always 
considered  him  a  safe^  steady^  and  reliable  man;  a  man^  in  my 
judgment^  fuUy  competent  to  perform  all  the  dvUies  pertaining  to 
the  management  of  freight  trains  as  a  conductor.  I  considered 
him  a  skilful  conductor,  and  should  not  have  hesitated,  as  super- 
intendent of  the  road,  to  trust  him  with  the  management  of 
freight  trains.  I  considered  him  one  of  our  safest  and  best  men. 
I  considered  him  perfectly  trustworthy.  So  far  as  I  know,  his 
moral  character  was  unexceptionable.  His  general  reputation  as 
a  conductor  was  that  of  a  prudent,  careful,  and  skilful  one. 

"  Before  he  was  appointed  conductor  he  was  a  brakesman  on 
the  road." 

That  portion  of  the  deposition  which  is  printed  in  italic,  was 
rejected  under  exception  on  behalf  of  defendants. 

After  the  testimony  was  closed  the  defendant  presented  the 
following  points,  which  were  answered  by  the  court  as  follows : — 

1.  That  the  plaintiflF,  having  been  in  the  employment,  or  ser- 
vice, of  the  defendants,  at  the  time  of  the  injury  complained  of 
happened,  and  the  injury  resulting  from  the  negligence  or  care- 
lessness of  another  employee  or  servant^  in  the  same  service,  he 
cannot  sustain  this  action. 

Answer.  "  The  general  rule  mentioned  in  this  point  in  regard 
to  the  ordinary  relationship  between  master  and  servant  is  cor- 
rect. But  in  regard  to  a  railroad,  where  the  risk  and  danger 
is  great,  and  where  a  hand  is  engaged  for  a  special  purpose,  and 
bound  to  be  in  a  certain  position,  and  has  not  the  choice  of  his 
situation — such  as  a  brakesman — it  is  the  duty  of  the  company  to 
employ  careful,  and  prudent,  and  competent  conductors,  engi- 
neers, &c.,  who  have  the  management  of  the  train ;  and  if  they 
neglect  that  duty,  and  employ  careless  conductors,  whom  they 
know  to  be  careless,  the  fact  of  their  employing  such  incompe- 
tent person,  knowing  him  to  be  such,  or  continuing  such  person 
in  their  employment,  after  such  knowledge  of  their  incompetency, 
would  be  negligence  on  part  of  the  company.  And  for  the  injury 
caused  to  a  servant,  after  such  knowledge  of  the  carelessness  of 
a  fellow  servant,  would  render  them  liable. 

2.  That  it  is  immaterial  whether  the  employee  or  servant* 
whose  negligence  caused  the  injury  to  plaintifif,  was  skilful  or  un- 
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skilful,  pmdent  and  cautious,  or  careless  and  negligent.     Negli- 
gence on  the  part  of  his  fellow-servant  being  one  of  the  ordinary 
risks  of  the  service  in  which  the  plaintiff  was  engaged,  he  cannot 
recover  against  the  defendants  in  this  suit. 

Answer.  "  This  point  is  answered  in  our  answer  to  the  first 
point." 

3.  That  the  law  in  Pennsylvania  being  as  stated  in  the  1st 
and  2d  points  above  submitted,  it  is  immaterial  in  this  case 
whether  the  defendants  had  knowledge  of  the  character  of  Shaef- 
fer,  the  conductor,  or  not,  or  whether  they  exercised  due  care 
and  diligence  in  his  selection  and  employment  or  not — the  plain- 
tiff cannot  sustain  this  suit. 

Answer.  "  This  point  is  answered  in  the  negative." 

4.  That  to  maintain  this  action  against  the  defendants,  the 
act  suflScient  in  law  to  charge  Shaeffer  with  the  character  of  a 
negligent,  unskilful,  and  reckless  conductor,  must  be  of  a  similar 
kind  to  that  which  caused  the  injury  here  complained  of;  and 
no  such  act  or  acts  being  proved,  the  character  of  Shaeffer 
stands  unaffected,  and  the  plaintiff  is  therefore  not  entitled  to 
recover. 

Answer.  "  This  point  is  answered  in  the  negative.  The  ques- 
tion is,  was  he  a  careful  and  competent  conductor  ?  or  was  he 
careless,  and  imprudent,  and  incompetent  in  the  discharge  of, 
his  duties.  If  he  was  the  latter,  and  the  company  knew  it,  it 
was  their  duty  to  discharge  him.  And  their  neglect  in  not  dis- 
charging, renders  them  liable  for  any  injuries  resulting  from  his 
carelessness,  although  it  might  not  be  of  the  same  specific  cha- 
racter of  the  careless  acts  he  had  been  guilty  of  before." 

5.  That  the  neglecting  to  close  a  switch  at  one  time,  and  the 
running  up  behind  and  bumping  a  train  on  the  road  at  another 
time,  where  both  trains  were  behind  time,  being  the  only  instances 
of  accidents  occurring  to  Shaeffer,  and  although  known  to  the 
company,  are  not  such  acts  of  negligence  as  to  affect  his  cha- 
racter as  a  safe,  reliable,  prudent,  and  skilful  conductor,  and 
therefore  the  plaintiff  has  failed  to  make  out  his  case,  and  cannot 
recover  in  this  suit. 

Answer.  "  Whether  neglecting  to  close  a  switch,  or  running 
into  the  accommodation  train,  under  the  circumstances  of  this 
case,  were  acts  of  negligence,  are  questions  for  the  jury.  If 
they  were  acts  of  carelessness,  and  the  company  knew  it,  then 
our  answer  to  the  4th  point  answers  this  point." 

6.  That  although  the  two  instances  of  neglect  mentioned  in 
the  5th  point  above,  may  have  affected  the  character  of  Shaeffer, 
as  a  safe,  prudent,  and  skilful  conductor,  yet  having,  subsequent 
to  the  time  they  occurred,  and  for  some  time  prior  to  the  acci- 
dent of  7th  of  July  1866,  established  for  himself  a  character 
for  safety,  prudence,  caution,  and  skill,  and  having  maintained 
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that  character  during  all  the  time  that  the  plaintiflf  was  running 
with  him  as  a  brakesman,  up  to  the  time  of  said  accident,  the 
defendants  are  wholly  released  from  the  charge  of  a  want  of 
due  care  and  diligence  in  the  employment  of  the  said  Shaeffer, 
as  a  conductor  of  their  trains,  and  therefore  this  suit  cannot  be 
sustained  by  the  plaintifiF. 

Answer.  "  The  facts  stated  in  this  point,  if  believed  by  the 
jury,  do  not  release  the  company  from  the  charge  of  negli- 
gence in  retaining  him  in  their  service;  whether  under  the 
circumstances  in  this  case,  the  conductor  in  the  meantime  had 
acquired  such  skill,  if  ever  at  one  time  careless,  as  to  exonerate 
the  company  from  the  charge  of  negligence,  is  a  question  for 
the  jury." 

7.  That  the  plaintiff  having  run  with  Shaeffer  as  a  brakes- 
man on  his  trains,  for  several  months  prior  to  the  accident  of 
which  he  complains,  had  full  opportunity  of  ascertaining  the 
capacity  and  character  of  Shaeffer  as  a  conductor,  and  having 
either  failed  to  discover  it,  or  having  known  his  character  to  be 
that  of  a  negligent  and  unskilful  conductor,  he  failed  to  make 
the  same  known  to  the  defendants,  the  defendants  cannot  be 
charged  either  with  such  a  knowledge  or  want  of  knowledge 
as  to  the  character  of  Shaeffer  as  will  enable  the  plaintiff  to 
maintain  this  suit. 

Answer.  "  This  point  is  answered  in  the  negative.  It  was  not 
the  duty  of  the  plaintiff  to  inform  upon  his  fellow-servant,  and 
he  is  not  chargeable  with  negligence  in  omitting  to  do  so." 

8.  If  the  plaintiff,  William  JFrazier,  knew  or  ought  to  have 
known  of  the  negligent  character  of  Shaeffer,  and  by  his  own 
negligence  in  not  disclosing  the  danger  to  the  defendants,  or  by 
his  own  imprudence  in  remaining  in  the  service  after  the  danger 
became  known  to  him,  he  has  himself  in  any  degree  contributed 
to  the  injury  of  which  he  complains,  he  cannot  recover. 

Answer.  "  This  point  is  answered  in  our  answer  to  the  last  point.*' 

9.  That,  as  there  is  no  relation  of  protection  and  dependence 
between  master  and  servant,  or  of  confidence  in  the  institution 
of  the  relative ;  but  as  both  are  equal  before  the  law,  and  con- 
sidered equally  competent  to  take  care  of  themselves,  the  plain- 
tiff, was  as  much  bound  to  know  the  character  and  capacity  of 
Shaeffer  as  a  conductor,  as  were  the  defendants ;  and  therefore, 
there  can  be  no  recovery  here,  whether  the  defendants  knew,  or 
might  have  known,  his  character  or  not. 

Answer.  This  is  answered  in  our  answer  to  the  first  point. 

10.  That  where  many  servants  are  employed  in  the  same 
general  business,  the  liability  to  injury  from  the  carelessness  of 
their  fellow-servants  is  but  an  ordinary  risk,  against  which  the 
law  furnishes  no  protection  but  by  an  action  against  the  actual 
wrongdoer.     And  therefore,  the  plaintiff  can  have  no  remedy 
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here  against  the  defendant ;  but  his  remedy,  if  any,  is  aeainst 
Shaeffer,  whose  negligence  caused  the  injury  complained  of. 
Answer.  "  This  is  answered  in  our  answer  to  the  first  point." 

11.  That  the  entering,  and  continuing  in  the  service  of  the 
defendants,  was  a  voluntary  act  on  the  part  of  the  plaintiflF,  and 
if  the  jury  believe  that  the  plaintiff  continued  for  a  length  of 
time  on  the  train  of  which  Shaeffer  was  conductor,  he  had  better 
opportunities  of  knowing  his  character  as  a  safe,  prudent,  and 
careful  conductor  than  the  company  had,  and  if  Shaeffer  was  not 
a  safe  and  careful  man,  it  was  the  plaintiff's  duty  to  know  and 
report  it  to  the  company,  and  having  failed  to  do  so  he  cannot 
recover. 

Answer.  "Answered  in  our  answer  to  1st  and  7th  points." 

12.  That  the  compensation  to  the  plaintiff,  provided  to  be  paid 
by  defendant  in  the  contract  of  his  hiring,  covers  all  risk  or 
liabilitv  on  the  part  of  the  defendants,  and  this  includes  the  risk 
of  negligence  on  the  part  of  a  fellow-servant,  and  therefore  the 
plaintiff  cannot  recover  in  this  suit. 

Answer.  "Answered  in  our  answer  to  same  points." 

13.  If  the  jury  believe  that  both  prior  and  subsequent  to  the 
accident  for  which  he  was  fined,  and  at  the  date  of  the  accident, 
on  7th  July  1856,  Shaeffer  sustained  the  general  character  and 
reputation  of  a  good,  safe,  prudent,  and  skilful  conductor,  the 
defendants  were  justifiable  in  having  him  in  their  service  on  that 
day  as  a  conductor,  and  being  so  justifiable,  there  can  be  no 
recovery  here  by  the  plaintiff. 

Answer.  "  Answered  in  answer  to  1st,  6th,  and  7th  points." 
In  their  general  charge  the  court  below,  after  stating  the 

feneral  rule,  as  held  in  Ryan  v.  C.  V.  Railroad  Company, 
1  Harris  384,  instructed  the  jury,  that  the  defendants,  though 
not  liable  for  carelessness  merely  of  fellow-servants,  were  bound 
neither  to  use  machinery  which  they  knew  to*  be  dangerous,  nor 
employ  nor  retain  in  their  service  agents  holding  responsible 
stations,  whom  they  knew  to  be  incompetent  or  careless  in  the 
discharge  of  their  duties,  and  that  a  knowledge  of  such  facts, 
and  a  refusal  after  such  knowledge  to  discharge  such  agent  or 
employees,  is  such  negligence  as  rendered  the  company  liable 
for  injuries  resulting  from  their  carelessness ;  submitting  under 
these  instructions  the  question  of  carelessness  or  rashness  on  the 
part  of  Shaeffer,  and  knowledge  of  it,  and  a  refusal  on  the  part 
of  the  company  to  discharge  him,  as  questions  of  fact  for  the 
jury. 

There  was  a  verdict  and  jud^ent  in  favour  of  plaintiff 
for  ^775,  whereupon  the  defendants  sued  out  this  writ,  and 
assigned  for  error  the  admission  of  the  evidence  of  Henry 
Shaeffer  as  to  his  previous  special  acts  of  negligence;  the 
rejection  of  the  question  put  to  him  by  defendants'  counsel,  as  to 
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his  own  opinion  of  his  competency  for  the  situation  of  conductor; 
the  answer  of  the  court  to  the  defendants'  thirteen  points ;  the 
rejection  of  a  portion  of  the  deposition  of  Thomas  A.  Scott  as 
above  stated;  and  in  not  charging  "distinctly  and  explicitly, " 
on  defendants*  second,  ninth,  tenth,  eleventh,  twelfth,  and  tnir- 
teenth  points. 

William  A.  Stokes  and  J.  O.  Clarke^  for  plaintiflF. 

H.  D.  "Foster  and  H,  P.  Laird^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered.  May  6th  1861,  by 
LowRiB,  C.  J. — The  fundamental  averment  here  is,  that  it 
was  because  of  the  carelessness  of  the  conductor  that  the 
brakesman  was  injured,  and,  in  order  to  show  that  the  company 
was  responsible  for  this,  it  is  averred  that  they  were  in  fault  in 
knowingly  or  negligently  employing  a  careless  conductor.  The 
first  count  avers  the  duty  of  the  company  to  have  a  careful  and 
skilful  conductor,  and  that  this  one  was  not  so  and  they  knew  it. 
The  third,  fourth,  and  fifth  counts  aver,  that  the  company 
might  by  proper  care  have  known  the  conductor's  character  for 
care  ana  skill,  and  that  the  plaintiff  did  not  know  it. 

The  question  of  character  thus  became  an  important  one,  and 
we  are  constrained  to  say  that  it  was  tried  on  improper  evidence. 
Character  for  care,  skill,  and  truth  of  witnesses,  parties  or  others, 
must  all  alike  be  proved  by  evidence  of  general  reputation,  and 
not  of  special  acts.     The  reasons  for  this  have  been  so  often 

f'ven,  that  we  need  not  repeat  them :  1  Greenl.  Ev.  §§  461-9 ; 
Casey  67.  Character  grows  out  of  special  acts,  but  is  not 
proved  by  them.  Indeed,  special  acts  do  very  often  indicate 
frailties  or  vices  that  are  altogether  contrary  to  the  character 
actually  established.  And  sometimes  the  very  frailties  that  may 
be  proved  against  a  man,  may  have  been  regarded  by  him  in  so 
serious  a  light,  as  to  have  produced  great  improvement  of  cha- 
racter. Besides  this,  ordinary  care  implies  occasional  acts  of 
carelessness,  for  all  men  are  fallible  in  this  respect,  and  the  law 
demands  only  the  ordinary. 

In  the  case  of  Ryan  v.  The  C.  V.  Railroad  Company, 
11  Harris  884,  we  decided,  that  where  several  persons  are 
employed  as  workmen  in  the  same  general  service,  and  one  of 
them  is  injured  through  the  carelessness  of  another,  the  employer 
is  not  responsible.  Many  cases  were  there  cited  in  support  of 
this  principle,  and  many  more  might  be  added  now :  10  Mees.  & 
W.  109;  6  Com.  B.  R.  599,  616;  9  Exch.  223;  11  Id.  832; 
16  Queen's  B.  R.  326;  9  Cush.  112;  10  Id.  228;  8  Ellis  &  B. 
402;  3  McQueen  266,  300;  3  Hurlst.  &  N.  648;  Smith's 
Master  and  Servant  (Eng.  ed.  1860),  133,  146;  43  Maine  269; 
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28  Vermont  59;  17  New  York  R.  134, 158;  8  Ohio  State  R.  249. 
We  need  not  reconsider  this  question  in  its  general  aspect. 

This  rule  was  not  disregarded  on  the  trial,  but  if  the  company 
employ  a  conductor  known  by  them  to  be  unfit  for  the  business, 
this  new  fact  changes  the  question  to  be  solved,  and  the  court 
below  charged,  that  in  such  a  case  the  company  are  chargeable 
with  the  consequences  of  the  carelessness  of  the  conductor. 
This  instruction  seems  to  us  correct,  and  is  supported  by  many 
decisions  cited  by  the  plaintiff's  counsel,  to  which  may  be  added 
Railroad  Company  v.  Barbour,  5  Ohio  St.  R.  541. 

But  if  the  plaintiff  knew  that  his  conductor  was  habitually 
careless,  and  chose  to  continue  in  service  with  him,  and  did  not 
intorm  the  company,  of  his  known  acts  of  carelessness  and  refuse 
to  serve  with  him,  he  can  have  no  claim  against  the  company 
for  injuries  suffered  from  further  carelessness,  even  if  the  company 
did  also  know:  25  Alab.  659;  20  Barb.  449;  28  Id.  80; 
4  Seld.  175;  5  Ohio  St.  R.  541;  2  Hurlst.  &  N.  258,  768; 
9  Excheq.  223;  27  Law  T.  R.  325;  28  Id.  139;  Smith's  Master 
and  Servant  147, 150.  The  court  below  was  in  error  in  refusing 
to  cive  this  instruction  to  the  jury. 

It  is  not  the  company,  but  their  officer  having  charge  of  this 
department  of  their  business,  that  is  expected  to  use  ordinary 
care  in  the  employment  of  proper  conductors  and  other  servants. 
His  carelessness  in  this  respect  is  theirs,  and  his  knowledge  is 
theirs:  28  Barbour  80.  It  was,  therefore,  quite  relevant  and 
important  to  show  that  Thomas  A.  Scott,  the  superintendent, 
did  not  know  that  the  conductor  was  a  careless  officer;  supposing 
that  the  employment  and  oversight  of  conductors  was  part  of  the 
functions  of  tne  superintendent,  which  does  not  appear  in  the 
evidence,  but  seems  to  have  been  assumed.  Standing  for  the 
company  in  this  respect,  his  knowledge  becomes  one  of  the  very 
issues  in  the  cause,  and  the  court  was  in  error  in  rejecting  the 
evidence. 

These  views  seem  to  us  to  cover  all  the  points  that  stand  in 
need  of  correction  by  us. 

Judgment  reversed,  and  a  new  trial  awarded. 
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Duval's  Appeal. 

Construction  of  WiU, — Rights,  LiahilitieSy  and  Duties  of  Trustees  cm- 
powered  to  sell  Real  Estate. — Compensation  of  Trustees, — Protection 
of  Contingent  Interests  on  conversion  of  Real  Estate, 

1.  A  testator  by  his  will  appointed  his  wife  ezeoutrix,  and  after  giving  cer- 
tain real  estate  to  his  children,  devised  the  residue  to  trustees  in  trust,  to  be 
sold  at  public  or  private  sale,  the  proceeds  to  be  applied  to  the  payment  of 
debts  not  otherwise  provided  for,  and  the  surplus  to  be  divided  among  his 
children  or  their  issue. 

Held,  that  notwithstanding  the  devise  to  tmstees,  the  duty  of  paying  the 
debts  devolved  upon  the  executrix : 

That  the  directions  in  the  will  did  not  make  the  trustees  the  personal  repre- 
sentatives of  the  deceased,  but  substituted  a  sale  by  them  to  pay  debts,  &c., 
for  a  sale  by  the  Orphans'  Court: 

That  it  was  not  a  misapplication  of  the  trust  fund  for  the  trustees  to  place 
a  portion  of  the  proceeds  of  the  residuary  estate  in  the  hands  of  the  execu- 
trix, and 

That  under  the  circumstances,  the  trustees  were  under  no  obligation  to  see 
to  the  application  of  the  money  paid  by  them  to  her  while  the  debts  were 
unpaid. 

2.  The  powers  given  in  the  will  to  the  trustees  to  sell,  include  a  power  to 
jonvey  to  the  executrix  to  enable  her  to  mortgage  the  property  conveyed.  In 
order  to  raise  money  to  pay  the  debts. 

3.  In  the  case  of  a  trust  to  sell  real  estate  and  apply  the  proceeds,  though 
continued  in  existence  for  sixteen  years,  the  allowance  of  five  per  cent,  com- 
missions and  one  per  cent  brokerage,  would  be  unreasonable. 

4.  The  compensation  allowed  to  trustees  is  determinable  by  no  fixed  rule, 
oecause  the  labour  and  skill  requir^  in  executing  the  trust  must  vary  with 
its  subject-matter. 

5.  Where  money  is  substituted  for  land,  after  a  sale  of  real  estate,  all  in* 
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the  value  of  certain  property  in  Germantown,  and  Ann  street, 
Philadelphia,  for  the  following  reasons.  These  properties  formed 
part  of  the  residuary  estate  in  which  Mrs.  Duval  had  a  life 
interest.  For  the  purpose  of  raising  money  for  the  payment  of 
the  debts  of  the  deceased,  the  trustees  conveyed  them  to  Mrs. 
Duval  for  an  expressed  consideration  of  }16,000,  by  whom  they 
were  mortgaged  to  Mr.  Parker  for  $7000,  realizing  $6721.12, 
and  subsequently,  on  a  sheriff's  sale,  $2925.68.  The  auditor  was 
asked  to  charge  them  with  the  difference  between  these  sums  and 
the  present  value  of  the  property,  on  the  ground  that  there  was 
an  undue  exercise  of  the  power  to  sell,  and  that  by  a  proper 
application  of  the  $27,436.79  the  property  might  have  been  pre- 
served and  the  same  amount  of  debts  paid ; — which  he  declined 
doing,  for  the  reasons  given  in  his  report:  this  decision  was 
also  confirmed  and  sustained  by  the  Orphans*  Court. 

8.  The  auditor  allowed  the  accountants  1  per  cent,  brokerage 
and  5  per  cent,  commission  on  the  sales  of  the  real  estate  from 
which  the  fund  in  their  hands  was  derived ;  which  the  Orphans' 
Court  also  confirmed. 

On  the  distribution  of  the  balance  in  the  hands  of  the  account- 
ants, there  were  two  points  presented  to  the  auditor  by  these 
appellants,  viz. : — 

1.  Among  the  real  estate  of  the  deceased  there  was  a  property 
known  as  the  Roxborough  Mill  and  Factory  at  Manayunk,  one- 
ninth  of  which  he  had  devised  to  the  appellants,  and  two  other 
ninths  to  his  sons  Charles  and  Henry.  This  mill  was  subject  to 
a  mortgage  of  $26,666.66,  as  purchase-money  for  two-thirds  of 
it,  under  which  mortgage  it  was  sold  in  1847  for  $26,000.  The 
appellants  claimed  to  be  reimbursed  out  of  the  residuary  estate 
one-ninth  of  the  full  value  of  the  property  at  the  time  of  the 
sale,  offering  to  show  that  the  value  of  the  property  much 
exceeded  what  it  was  sold  for.  The  auditor  rejected  this  claim 
so  far  as  it  was  based  on  the  alleged  present  value  of  the  pro- 
perty, but  allowed  them  one-ninth  of  the  $26,000  out  of  the 
residuary  estate,  on  the  ground  that  they  had  paid,  on  account 
of  the  debts  of  the  deceased,  their  proportion  of  that  amount : 
which  allowance  was  confirmed  by  the  Orphans*  Court. 

2.  The  one-ninth  of  this  Roxborough  Mill  had  been  devised  to 
Charles  J.  Duval,  with  a  proviso  that  "  if  Charles  should  die 
without  children,  it  should  revert  to  testator's  estate,  to  be  dis- 
posed of  as  should  be  thereinafter  expressed."  In  the  codicil  he 
provided  as  follows : — "  Also  in  the  devises  respectively  to  my 
sons  Charles  J.  Duval  and  Henry  A.  Duval,  it  is  my  intention, 
and  I  do  so  give  to  each  of  them,  estates  in  fee  simple  in  the 
property  therein  devised  to  them  severally,  subject  to  the  devises 
and  contingencies  mentioned  in  said  clauses."  The  property 
being  sold  as  above  stated,  under  the  mortgage,  for  $26,000,  the 
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auditor  decided  that  the  interest  of  Charles  (who  is  living  and 
unmarried)  was  an  estate  tail,  and  that  its  avails  vested  in 
him  absolutely :  which  decision  was  confirmed  by  the  Orphans' 
Court. 

Whereupon  the  case  was  removed  into  this  court  as  above 
stated,  where  the  assignments  of  error  were  as  follows : — 

The  court  erred  in  confirming  the  report  of  the  auditor,  and  in 
deciding  as  follows : 

1.  That  the  item  of  $27,436.79  was  properly  vouched  before 
^he  auditor,  and  that  the  account  of  the  trustees,  as  filed,  should 
not  be  discredited  in  that  amount,  or  any  part  thereof,  as  to 
these  appellants. 

2.  That  the  trustees  should  not  be  surcharged,  as  to  these 
appellants,  with  the  present  value  of  the  property  in  German- 
town,  and  Ann  street,  Philadelphia,  conveyed  to  Mrs.  Duval 
without  consideration,  less  the  amount  in  which  the  estate  has 
been  benefited  by  that  transaction. 

8.  That  the  children  of  William  B.  Duval,  devisees  of  one- 
ninth  of  the  Roxborough  Mill,  were  not  entitled  to  be  reimbursed 
out  of  the  residuary  estate  the  value  of  the  property  at  the  time 
it  was  sold. 

4.  That  the  money  awarded  under  the  title  of  "  exoneration 
money,"  for  the  interest  of  Charles  J.  Duval  in  the  Roxborough 
Mill,  should  be  given  to  him  absolutely. 

5.  That  the  trustees  were  entitled  to  the  amounts  claimed  for 
brokerage  and  commission  in  the  two  accounts,  viz. :  1  per  cent, 
brokerage  and  5  per  cent,  commission. 

G-.  Morgan  Eldridge  and  William  L.  Hint^  for  appellants. 

Q-.  M.  Wharton^  for  the  trustees,  appellees. 

The  opinion  of  the  court  was  delivered,  January  17th  1861,  by 
Strong,  J. — The  testator,  by  constituting  his  wife,  Catharine 
Duval,  executrix  of  his  will,  made  her  the  agent  to  pay  his  debts. 
To  her,  and  to  her  only,  could-  the  creditors  resort  directly  for 
satisfaction  of  their  claims.  There  is  nothing,  either  in  the  will 
or  in  the  codicil,  which  relieves  her  from  the  duty  of  paying  the 
debts,  or  prevents  her  resorting  to  the  residuary  real  estate  to 
obtain  the  funds  necessary  for  that  purpose,  in  the  event  that 
the  personal  property  might  prove  insufficient.  The  residue  of 
the  real  estate,  not  specifically  given  to  the  testator's  children, 
and  their  descendants,  was  devised  to  trustees,  of  whom  the 
present  accountants  were  the  survivors  (subject  to  a  life  estate  in 
the  widow),  in  trust,  to  be  sold  and  disposed  of  at  either  public 
or  private  sale.  The  net  proceeds  of  the  sales  were,  by  the  tes- 
tator, directed  to  be  first  applied  to  the  payment  of  any  of  his 
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debts  not  otherwise  provided  for,  and  to  which  the  land  might  be 
subject,  and  the  surplus  of  the  purchase-money  was  ordered  to 
be  distributed  by  the  trustees  among  his  children  or  their  issue. 
These  directions,  instead  of  making  the  trustees  personal  repre- 
sentatives of  the  deceased,  and  giving  to  them  the  powers  of  exe- 
cutors, were,  in  eflFect,  substituting  a  sale  by  them,  for  a  sale 
which  the  Orphans'  Court  must  otherwise  have  ordered  for  the 
payment  of  debts,  at  the  instance  of  the  executrix,  or  for  a  judi- 
cial sale  which  the  creditors  might  have  enforced.  The  will 
contains  no  express  directions  that  the  trustees  should  pay  the 
debts,  and  it  indicates  no  intention  to  diminish  the  ordinary 
powers  and  duties  of  the  executrix,  by  substituting  for  her  the 
trustees.  Hers  was  the  hand  by  which  the  payments  were  to  be 
made,  and  the  appointed  duty  of  the  trustees  was  to  provide  the 
means  of  payment.  In  the  absence  of  any  express  direction  to 
the  contrary,  it  must  be  concluded  that  when  the  testator  made 
his  wife  sole  executrix,  he  intended  that  she  and  she  only  should 
represent  him  in  the  payment  of  his  debts.  In  accordance  with 
this,  is  his  peculiar  language,  by  which  he  directed  the  disposi- 
tion to  be  made  of  the  proceeds  of  the  sales  of  his  residuary 
estate.  He  ordered  their  application  first  to  the  payment  of  his 
debts  not  otherwise  provided  for.  He  avoided  saying  that  the 
application  should  be  made  by  the  trustees.  But  when  he  came 
to  speak,  immediately  afterwards,  of  the  disposition  to  be  made 
of  the  surplus  not  needed  for  the  payment  of  debts,  he  declared 
that  it  should  be  distributed  by  the  trustees.  Thus  he  distin- 
guished between  payment  to  creditors  and  payment  to  legatees, 
and  made  the  difference  so  marked  that  it  can  hardly  be  consi- 
dered accidental. 

If  this  be  the  meaning  of  the  will  and  codicil,  then  placing  in 
the  hands  of  Mrs.  Duval  a  portion  of  the  proceeds  of  sale  of  the 
trust  estate,  to  enable  her  to  pay  debts,  for  the  payment  of  which 
the  personal  estate  was  inadequate,  was  not  a  misappropriation 
of  the  trust  fund,  the  entire  residuary  estate  having  been  sulject 
to  all  the  debts.  And  the  payment  to  her  must  necessarily  have 
preceded  the  payment  of  the  debts.  From  the  very  nature  of  the 
case,  therefore,  it  was  impossible  for  the  trustees  to  see  to  the 
particular  application  of  the  money  which  they  handed  over  to 
the  executrix.  Nor  were  they  under  obligation  to  see  to  it.  If 
such  had  been  their  duty,  it  would  have  imposed  upon  them  the 
necessity  of  requiring  that  the  debts  should  be  established  by 
judgments  against  the  executrix  and  the  devisees,  and  that 
dupucate  vouchers  for  the  payments  should  be  taken  from  the 
creditors.  It  would  in  effect  have  converted  them  into  executors, 
and  displaced  Mrs.  Duval — such  was  no  part  of  their  trust.  True, 
they  were  not  at  liberty  to  hand  over  to  the  executrix  any  of 
trust  funds  which  were  not  needed  to  pay  debts  not  otherwise 
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provided  for ;  and  if  they  had  done  bo  they  would  be  liable  to 
the  legatees.  But  they  were  guilty  of  no  such  breach  of  trust. 
The  debts  greatly  exceeded  the  total  amount  of  the  personalty, 
and  of  the  inventoried  personalty  a  very  large  proportion 
was  credited  to  the  executrix,  in  the  settlement  of  her  accounts, 
as  uncollectable  or  lost.  Never  did  the  trustees  furnish  her 
with  money  which  was  not  needed  in  addition  to  the  per- 
sonalty. The  auditor's  report  finds  as  an  indisputable  fact 
that,  on  the  25th  of  November  1848,  when  they  furnished  her 
out  of  the  proceeds  of  sales  made  by  them,  the  sum  of  $11,000 
(the  last  payment  made  to  her  by  them),  the  debts  due  by  the 
estate  of  the  testator,  which  the  personal  estate  was  insufficient 
to  pay,  exceeded  $25,000,  namely,  much  more  than  the  sum  paid 
to  her,  and  the  other  sum  of  about  the  same  amount  claimed  by 
the  appellants  to  have  been  at  that  time  in  her  hands.  If  this 
be  so,  and  it  is  an  established  fact  in  the  case,  then  there  was  no 
time  when  the  executrix  had  in  hand  of  the  trust  estate  more 
than  was  needed  to  pay  debts  for  which  no  other  provision  was 
made ;  debts  beyond  the  entire  available  amount  of  the  person- 
alty. These  debts  were  pressing.  It  was  the  duty  of  the  trustees 
to  furnish  the  means  of  paying  them,  and  they  did  no  more. 

Holding,  as  we  do,  such  opinions  respecting  the  rights  of  the 
executrix  and  the  duty  of  the  trustees,  we  need  not  inquire  whe- 
ther Mrs.  Duval  actually  paid  to  creditors  the  fund  which  she 
received  from  the  accountants.  The  auditor  does  not  find  that 
she  did.  But  he  does  find  that  her  accounts  as  executrix  clearly 
exhibit  the  disbursement  by  her  of  the  entire  fund.  It  is  said, 
however,  that  those  accounts,  with  the  auditor's  reports  upon 
them,  and  the  confirmation  in  the  Orphans'  Court,  are  not  evi- 
dence of  such  disbursements,  as  against  the  appellants.  We 
shall  not  undertake  to  discuss  this  question.  Whatever  may  be 
said  in  regard  to  the  first  account,  we  are  not  prepared  to  say 
that  the  second,  settled  when  the  appellants  were  of  full  age,  of 
which  they  must  have  had  legal  notice,  to  which  all  persons 
interested  in  the  testator's  estate  were  necessarily  parties,  was 
not  at  least  sufficient  to  make  out  a  primd  facie  case  against 
them,  and  require  them  to  show  that  the  payment  had  not  been 
made  for  which  the  credits  were  allowed.  For  the  other  reasons 
stated,  however,  we  overrule  the  first  exception,  and  hold  that 
the  appellees  were  properly  credited  with  the  sum  of  $27,436.79, 
paid  by  them  to  the  executrix. 

The  second  exception  is,  that  the  Orphans'  Court  refused  to 
surcharge  the  accountants  with  the  present  value  of  the  German- 
town  and  Ann  street  properties,  conveyed  by  them  to  Mrs.  Duval, 
less  the  amount  by  which  the  estate  has  been  benefited  by  that 
transaction.  There  is  no  merit  in  the  exception.  The  account- 
ants are  charged  with  all  that  was  in  fact  realized  from  the  pro- 


Digitized  by 


Google 


118  SUPREME  COURT  IPhaadelphia 

[Duval's  Appeal.] 

perty,  and  the  estate  has  had  the  benefit  of  its  entire  market 
value  at  the  time  when  it  was  sold  by  the  sheriff.  When  the 
conveyance  was  made  to  the  executrix,  and  when  the  property 
was  mortgaged  by  her,  a  greater  sum  than  its  entire  value  was 
needed  for  the  payment  of  debts  of  the  testator.  The  trustees 
might  then  have  sold  it,  and  the  sale  would  have  been  in  strict 
conformity  with  the  provisions  of  the  trust.  Instead  of  doing  so, 
however,  they  conveyed  to  the  executrix  to  enable  her,  as  the 
auditor  reports,  to  mortgage  the  property  in  order  to  raise  money 
to  pay  the  debts.  She  did  mortgage,  and  applied  the  money 
obtained,  faithfully  to  the  payment  of  the  debts  of  the  estate. 
When,  under  proceedings  upon  the  mortgage,  the  property  was 
subsequently  sold,  all  the  proceeds  of  the  sales,  beyond  the  sum 
due  on  the  mortgage,  went  in  satisfaction  of  the  debts,  for  pay- 
ment of  which  the  land  had  been  held  in  trust.  It  is  impossible 
to  separate  Mrs.  Duval's  mortgage  from  the  conveyance  to  her. 
Together  they  were  in  substance  a  mortgage  by  the  trustees.  It 
was  in  their  power  to  mortgage ;  for  a  power  to  sell  includes 
generally  a  power  to  mortgage.  Doubtless  the  conveyance  to 
Mrs.  Duval,  standing  by  itself,  and  being  without  consideration, 
must  have  been  regarded  as  an  undue  execution  of  the  powers 
conferred  upon  the  trustees ;  but,  coupled  with  her  mortgage  in 
furtherance  of  it,  it  was  to  that  extent  not  unwarranted.  And, 
as  the  excess  of  the  value  beyond  the  sum  raised  by  the  mortgage 
was  also  applied  to  the  purposes  of  the  trust,  in  tne  payment  of 
the  debts  of  the  testator,  the  conveyance  was  not  injurious  to 
the  cestui  que  trust.  It  was  indeed  a  hazardous  arrangement,  for 
it  exposed  the  property  to  be  applied  to  the  debts  of  the  grantee, 
rather  than  to  those  of  the  testator,  and  in  that  event  the  trustees 
would  have  been  required  to  make  compensation  for  the  loss  sus- 
tained by  those  interested  in  the  trust  estate.  But  as  it  turned 
out,  it  was  a  more  beneficial  arrangement  for  the  interests  of  the 
legatees,  than  an  immediate  sale  would  have  been,  for  it  gave 
them  the  advantage  of  delay  in  the  sale.  This  was  no  small 
benefit,  since  the  property  seems  to  have  risen  rapidly  in  value. 
It  would  be  grossly  inequitable  now  to  hold  the  trustees  account- 
able for  the  excess  of  the  present  value  of  the  property  over  the 
amount  which  the  estate  realized  from  its  mortgage  and  sale, 
merely  on  account  of  the  form  in  which  the  sale  was  effected,  in 
face  of  the  facts  that  the  mode  of  sale  was  not  adopted  for  their 
benefit,  or  with  any  purpose  of  securing  a  personal  advantage, 
and  that  the  legatees  have  lost  nothing  by  it.  It  was  a  mistaken 
mode,  but  it  proved  harmless. 

We  pass  now  to  the  fifth  exception.  It  is  to  the  allowances 
made  to  the  accountants  for  brokerage  and  commissions.  They 
are  credited  with  5  per  cent,  commissions,  and  1  per  cent,  bro- 
kerage, upon  most  of  the  property  sold.     We  think  this  an  ex- 
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cessive  credit.  We  have  looked  in  vain  throngh  the  auditor's 
report  for  any  evidence  which  justifies  so  large  an  allowance. 
True,  the  trust  was  in  existence  for  more  than  sixteen  years,  but 
it  was  only  a  trust  to  sell  real  estate,  and  apply  the  proceeds.  It 
was  not,  as  was  the  trust  in  Heckert's  Appeal,  12  Harris  482, 
an  imposition  upon  the  trustees  of  the  general  care  and  manage- 
ment of  the  subject-matter  of  the  trust.  The  lands  were  given  to 
the  widow  for  life,  and  it  was  her  duty,  not  theirs,  to  pay  the 
taxes,  attend  to  the  repairs  and  the  general  management,  until 
the  sales  were  made ;  and  this  duty  she  seems  to  have  performed. 
The  accounts  show  credits  claimed  by  the  trustees  for  but  very 
few  of  the  taxes  or  expenses  of  management.  They  took  part, 
indeed,  in  the  litigation  which  arose  out  of  the  distribution  of  the 
proceeds  of  sale  under  Mrs.  Duval's  mortgage,  but  for  all  the 
expenses  incurred  in  that,  they  have  received  a  credit.  And,  as 
the  questions  involved  in  that  were  legal  questions,  they  could 
have  imposed  but  little  labour  upon  them.  Nor  must  it  be  for- 
gotten that  the  litigation  itself  was  caused  solely  by  their  indis- 
creet and  hazardous  conveyance  to  the  executrix.  They  have 
claimed  also,  and  been  allowed,  commissions  upon  the  sum  raised 
by  the  executrix,  through  her  mortgage,  although  the  money 
never  passed  through  their  hands.  Many  of  the  sales  made  by 
them  were  for  large  sums  of  money.  Besides  the  $7000  mortgage 
already  alluded  to,  one  tract  of  land  was  sold  for  $5200,  another 
for  $11,000,  another  for  $10,000,  another  for  $7225,  two  others 
for  $3000  each,  and  the  mansion-house  was  sold  after  the  widow's 
death,  for  $39,000.  Each  of  these  sums  appears  to  have  been 
received  in  a  single  payment,  and  nearly  all  the  sales  were  made 
by  brokers.  Under  such  circumstances,  an  allowance  of  5  per 
cent,  commissions,  besides  1  per  cent,  brokerage,  would  be  un- 
precedented and  unreasonable.  The  compensation  allowed  to 
trustees  is  determinable  by  no  fixed  rule,  not  because  the  respon- 
sibility arising  from  the  receipt  and  disbursement  of  the  money 
which  passes  through  their  hands  is  not  susceptible  of  a  uniform 
measure,  but  because  the  labour  and  skill  required  in  executing 
the  trust  must  vary  with  its  subject-matter.  In  Stephenson's 
Estate,  4  Whar.  lOl,  it  was  laid  down  as  a  rule,  that  an  unvary- 
ing rate  of  2J  per  cent.,  without  regard  to  the  magnitude  of  the 
sum,  is  always  a  just  measure  of  compensation  for  responsibility. 
In  that  case  the  entire  commissions  were  fixed  at  3  per  cent,  on 
the  sums  actually  received  and  disbursed  by  the  accountant.  In 
Nathans  v.  Morris,  4  Whar.  389,  the  commissions  of  trustees 
were  fixed  at  8  per  cent,  of  the  purchase-money  ($7725)  of  cer- 
tain ground-rents  sold  by  them  in  pursuance  of  the  directions  in 
a  will.  It  is  believed  that  the  common  practice  has  been  to 
allow  commissions  upon  the  amount  of  sales  of  real  estate,  at  a 
rate  not  greater  than  8  per  cent.,  unless  the  execution  of  the 
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trust  has  been  attended  with  unusual  diflSculty.  We  see  no  reason 
why  a  higher  rate  should  be  allowed  in  the  present  case,  and  we 
therefore  direct  that  the  decree  of  the  Orphans'  Court  be  cor- 
rected, by  reducing  the  commissions  allowed  in  both  accounts,  to 
the  sum  of  $2744.05.  We  would  not  allow  even  that  sum  in 
addition  to  the  brokerage  paid,  were  it  not  that  some  portion  of 
the  land  sold  was  in  the  state  of  Ohio,  and  no  brokerage  is 
claimed  as  having  been  paid  upon  the  sales  there  made. 

The  remaining  exceptions  relate  to  the  distribution  of  the 
balance  in  the  hands  of  the  trustees,  and  we  think  the  third  is 
not  sustained.  The  appellants,  as  devisees  of  the  Roxborough 
Mill,  occupied  the  position  of  sureties  to  the  residuary  estate, 
the  will  having  made  the  latter  primarily  liable  for  the  mortgage 
on  the  mill,  and  they  can  therefore  claim  reimbursement  only  to 
the  extent  of  their  actual  payment.  That  is  to  be  measured  by 
the  extent  to  which  their  property  satisfied  the  mortgage. 

The  fourth  exception  is  that  the  court  decreed  to  Charles  J. 
Duval  absolutely,  the  sum  awarded  as  compensation,  for  his 
share  in  the  Roxborough  Mill,  which  was  sold  to  pay  the 
mortgage  thereon. 

The  devise  to  Charles  J.  Duval  was  of  a  fee  simple  in  one- 
ninth  of  the  mill  upon  condition.  That  has  been  sold  to  pay  the 
debts  of  the  testator.  The  sum  now  awarded  is  in  lieu  of  the 
land  taken  from  him  and  from  the  devisees  over  in  case  he  shall 
die  without  children.  It  is  a  course  subject  to  the  same  limita- 
tions to  which  the  land  was  subjected  by  the  will.  It  is  now 
within  the  grasp  of  the  court,  and  a  court  of  chancery  would 
take  care  that  every  contingent  interest  in  it  should  be  protected. 
Why  should  not  the  Orphans'  Court  do  the  same  ?  It  was  for- 
merly doubted  whether  any  court  in  this  state  had  power  to 
demand  security  for  the  protection  of  those  having  contingent 
rights,  or  rights  in  remainder.  In  King  v.  Diehl,  9  S.  &  R.  428, 
Chief  Justice  Tilghman  expressed  such  doubts,  at  the  same  time 
asserting  that  chancery  would  see  that  security  was  given  on  a 
bill  filed  by  the  legatees  over.  Similar  opinions  were  expressed 
by  Judge  Duncan,  in  Lippincott  v.  Warder,  14  S.  &  R.  118.  To 
remove  such  doubts  (never  more  than  doubts),  the  49th  section 
of  the  Act  of  24th  February  1834  was  enacted.  It  enacts  that 
"whenever  personal  property  is  bequeathed  to  any  person  for  life, 
or  for  a  term  of  years,  or  for  any  other  limited  period,  or  upon 
a  condition  or  contingency^  the  executor  of  such  will  shall  not 
be  compelled  to  pay  or  deliver  the  property  so  bequeathed  to  the 

Eerson  so  entitled,  until  security  be  given  in  the  Orphans*  Court 
aving  jurisdiction  of  his  accounts,  in  such  sum  and  form  as, 
in  the  judgment  of  such  court,  shall  su£Sciently  secure  the  interest 
of  the  person  entitled  in  remainder,  whenever  the  same  shall 
accrue  or  vest  in  possession."     This  act,  it  is  true,  speaks  only 
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of  legacies ;  for  contingent  interests  and  rights  in  remainder  in 
lands  cannot  be  wasted  and  destroyed  by  a  tenant  for  life,  or  a 
tenant  on  condition.  But  when,  as  here,  the  law  has  substituted 
the  money  for  land,  all  interests  subsequent  to  those  of  the  first 
taker  require  protection,  and  they  are  within  the  spirit  of  the 
Act  of  Assembly.  The  mischief  of  refusing  security  is  the  same 
in  such  a  case  as  in  that  of  a  legacy,  and  the  remedial  statute 
should  be  liberally  construed.  We  think,  therefore,  the  Orphans' 
Court  should  have  required  security  from  Charles  J.  Duval  for 
the  protection  of  the  interests  of  those  to  whom  the  one-ninth 
of  the  Roxborough  Mill  devised  to  him,  is  given,  on  the  event 
of  his  dying  without  children.  In  case  of  his  failure  to  give  such 
security,  the  fund  should  be  invested  to  answer  the  limitations 
of  the  will. 

With  these  two  corrections,  we  affirm  the  decree  of  the  Or- 
phans' Court.  The  sum  deducted  from  the  commissions  of  the 
accountants  may  be  distributed,  with  interest  on  it,  when  they 
file  their  next  account,  and  thus  the  necessity  of  disturbing  the 
distribution  already  made  may  be  avoided. 

And  now,  to  wit,  January  17th  1861,  it  is  ordered, 
adjudged,  and  decreed,  that  the  decree  of  the  Or- 
phans' Court  be  affirmed,  with  this  correction — that 
the  commissions  of  the  appellees  be  reduced  to 
$2794.05,  and  it  is  ordered  that  the  sum  of  $1829.37 
deducted  from  the  commissions,  be  charged  to  the 
accountants  in  their  next  account,  witn  interest 
thereon.  And  it  is  further  ordered,  that  the  sum 
decreed  to  Charles  J.  Duval  shall  not  be  paid  to  him 
until  security  be  given  in  the  Orphans'  Court  in  such 
sum  and  form  as  in  the  judgment  of  said  court  shall 
sufficiently  secure  the  interest  of  those  entitled  to  the 
same  after  his  death.  In  default  of  such  security, 
it  is  ordered,  that  the  Orphans'  Court  may  direct  the 
sum  to  be  invested  to  answer  the  limitations  thereof 
in  the  will  of  James  S.  Duval. 
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Advancementt  in  Real  Estate. —  Construction  of  Devise. — Distribution 
among  advanced  Heirs, 

A  testator  directed  by  will  an  equal  distribution  of  his  estate  amooj^  his 
children,  the  sums  of  money  advanced  to  each  first  being  deducted,  and  giving 
absolute  discretion  to  ascertain  and  settle  the  charge  against  each  according  to 
his  books  and  papers*  to  his  wife,  who  charged  one  of  his  daughters  with  the 
value  of  a  house  and  lot  conveyed  by  him  to  her  trustee  for  the  consideration 
of  one  dollar,  though  no  books  or  papers  were  produced  to  warrant  it  Held, 
by  the  court, 

1.  That  the  char^  was  authorized,  as  within  the  absolute  discretion  given 
by  the  testator  to  his  wife,  whose  duty  it  was  to  act  upon  evidence,  ana  that 
there  was  nothing  in  the  subject-matter  or  in  the  form  of  the  advancement  in 
conflict  with  the  presumption  that  the  charge  was  correctly  ascertained  and 
settled. 

2.  That  the  deed  in  the  name  of  the  daughter,  though  it  was  not  money, 
and  was  for  life  only,  with  remainder  to  her  children,  was  an  advancement 
and  not  a  gift. 

3.  That  the  distribution  made,  by  dividing  the  estimated  residue  into  the 
required  number  of  shares,  and  apportioning  the  sum  of  money  in  hand  to 
those  who  had  received  least,  until  the  shares  were  equalized,  rejecting  as  part 
uf  the  residue  of  the  estate,  the  excess  above  his  share  advanced  to  one  of  the 
children,  accorded  with  the  intention  of  the  testator,  though  it  did  not  produce 
absolute  equality  in  the  distribution  of  the  estate. 

Appeal  from  the  Orphans'  Court  of  Philadelphia  county. 

This  was  an  appeal  by  Samuel  Wagner,  as  trustee  of  his  wife 
Emily  and  children,  from  the  decree  of  the  Orphans'  Court,  dis- 
tributing the  estate  of  James  S.  Duval,  deceased,  in  the  hands 
of  Samuel  Wagner  and  George  B.  Rodney,  who  were  surviving 
trustees  under  the  will  of  said  deceased.  James  S.  Duval  died 
in  1842,  having  first  made  his  will,  dated  March  18th  1842,  and 
a  codicil  thereto,  dated  March  22d  1842,  which  were  proved  at 
Philadelphia,  April  19th  1842.  By  the  codicil  he  devised  the 
residue  of  his  real  estate  to  Lewis  Duval,  since  deceased,  and  the 
accountants  in  fee,  in  trust,  with  power  to  sell,  ^'  and  the  net 
proceeds"  he  directed  "to  be  first  applied  in  payment  of  any  of 
my  debts,  to  which  the  same  may  be  subject,  and  is  not  otherwise 
provided  for,  and  the  surplus  of  such  purchase-money  to  be  dis- 
tributed by  the  said  trustees,  to  and  among  my  several  children 
who  may  be  living,  and  to  the  issue  of  such  as  may  have  died, 
in  shares  according  to  the  number  of  those  living  and  those  who 
have  died  leaving  issue,  equally,  having  reference  to  the  sums 
of  money  which  from  time  to  time  I  have  advanced  to  any  of  my 
said  children,  and  which  I  direct  shall  be  in  the  first  place  de- 
ducted from  the  shares  of  each  child  or  his  issue,  before  he,  she, 
or  they  shall  be  entitled  to  any  portion  or  distributive  share  of 
the  proceeds  of  the  sale  of  said  real  estate  hereby  directed  to  be 
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made :"  adding,  "  And  it  is  further  my  will,  that  my  wife,  Cath- 
arine Duval,  shall,  in  her  lifetime,  ascertain  and  settle  the  sums 
to  be  charged  to  my  several  children,  or  against  the  issue  of  those 
who  may  have  or  shall  die  leaving  issue,  my  said  wife  being  for 
this  purpose  invested  with  absolute  discretion,  according  to  such 
evidence  as  she  may  have  in  my  books  and  papers.*' 

The  widow  as  executrix  made  a  statement  of  the  accounts  of 
the  several  children,  among  which  there  was  one  against  her 
daughter,  Mrs.  Emily  Wagner,  which  contained  several  charges 
as  advancements.  Objection  was  made  before  the  auditor  to  one 
item  of  $14,000,  for  the  value  of  a  house  and  lot  in  Arch  street, 
which  had  been  conveyed  to  Frederick  Beates,  on  the  30th  of 
August  1826,  in  trust  for  the  use  of  Mrs.  Wagner  for  life,  and 
at  her  decease  to  her  children  in  fee,  with  a  contingent  life  estate 
to  her  husband,  Samuel  Waraer. 

The  widow  asserted  that  she  had  found  in  her  husband's  books 
or  papers  this  charge  against  her  daughter  Emily,  but  the  books 
or  papers  were  not  produced  before  the  auditor.  The  index  to 
one  of  the  books  of  deceased,  containing  charges  against  his 
children,  contained  the  name  of  Emily ;  out  the  page  to  which 
it  referred  was  torn  out.  The  position  taken  before  the  auditor 
was,  that  the  conveyance  of  this  property  was  a  gift  to  Mrs. 
Wagner,  and  not  an  advancement,  and  that  there  was  nothing  in 
the  evidence  to  rebut  this  presumption. 

The  auditor  allowed  the  charge  to  stand,  which  was  the  sub- 
ject of  the  first  exception  to  his  report  by  the  trustee  of  Mrs. 
Wagner.  He  then  distributed  the  balance  in  the  hands  of  the 
accountant  in  this  way.  Adding  to  the  cash  in  hand  for  distribu- 
tion the  amounts  theretofore  received  by  the  several  children,  he 
divided  the  aggregate  by  nine  (this  being  the  number  of  the  heirs), 
and  then  from  the  share  of  each,  thus  ascertained,  he  deducted 
his  advancement  in  every  case  where  the  advancement  had  not 
been  greater  than  the  share ;  which  distribution  was  the  subject 
of  the  second  exception  to  his  report. 

On  argument  the  Orphans'  Court  confirmed  the  auditor's  re- 
port, so  far  as  it  related  to  the  allowance  of  the  charge  of 
514,000,  but  reversed  his  mode  of  distribution ;  and  made  a  de- 
cree, by  which  only  the  four  children  who  had  received  least 
from  their  father,  were  allowed  to  participate  in  the  distribution, 
excluding  Mrs.  Wagner  from  any  portion  of  the  balance,  which 
was  done  by  estimating  the  actual  amount  received  as  residue, 
and  dividing  it  into  the  requisite  number  of  shares,  and  then 
apportioning  the  sum  in  hand  to  those  who  have  received  least, 
until  the  shares  were  equalized.  The  sum  advanced  to  one  of 
the  children,  over  and  above  his  share,  was  rejected  as  part  of 
the  residue  of  the  estate,  so  far  as  the  calculation  of  the  interests 
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of  the  several  heirs  was  concerned ;  which  decree  was  assigned 
for  error  here. 

G.  M.  Wharton^  for  appellant. — The  direction  in  the  will  of 
Mr.  Duval  was,  to  charge  the  "  sums  of  money"  which  the  tes- 
tator had  "  advanced"  to  any  of  his  children,  and  not  the  value 
of  any  other  thing.  The  house  in  Arch  street  was  conveyed  to 
a  trustee  by  a  deed,  which  was  on  its  face  a  voluntary  transfer, 
operating  by  way  of  gift  to  her  and  her  children,  being  without 
value  received,  and  was  in  no  sense  a  "  sum  of  money  advanced.'* 
Mrs.  Duval's  power  to  charge  the  children  with  advancement 
was  limited  to  the  evidence  found  in  testator's  books  and  papers. 
She  had  no  general  discretion  outside  of  this  evidence,  and  no 
power  to  treat  this  deed  as  one  of  his  books  or  papers.  There 
was  no  book  charge  against  Mrs.  Wagner,  and  the  mutilated 
book  had  never  been  in  ner  possession.  In  order  to  sustain  this 
charge,  Mrs.  Duval  must  prove  her  authority.  There  is  no  legal 
presumption  in  her  favour,  as  in  case  of  public  officers.  Beside, 
this  conveyance  was  to  Mrs.  Wagner  for  life  only,  while  the  ad- 
vancement contemplated  by  the  testator  must  have  been  one  of 
which  the  children  had  received  the  entire  benefit. 

2.  As  to  the  decree  of  distribution,  the  plan  adopted  by  the  Or- 
phans' Court  was  not  as  equitable  as  that  of  the  auditor,  which 
apportioned  the  fund  in  the  ratio  of  the  amount  needed  by  each 
tonnake  up  his  full  share.  It  was  necessary  to  treat  the  sums 
aclvanced  as  parts  of  the  entire  estate,  in  order  to  ascertain  the 
proportion  of  the  whole  to  which  each  child  was  entitled.  This 
would  show  whether  any  had  received  his  full  share  or  not, 
would  exclude  all  who  had,  and  give  to  the  others  more  or  less, 
as  their  advancements  had  been  greater  or  smaller ;  citing  in 
support  of  these  positions,  Hengst's  Estate,  6  Watts  87 ;  Yundt's 
Appeal,  1  Harris  676 ;  4  Kent  418 ;  Green  v.  Howell,  6  W.  & 
S.  208;  Co.  Litt.  176  b. 

G.  Morgan  Mdriche  and  William  L,  Hirst,  for  appellee.^ 
1.  As  to  the  charge  of  $14,000.  The  testator  invested  his  widow 
with  "absolute  discretion,  according  to  such  evidence  as  she 
might  have  in  his  books  and  papers,  to  ascertain  and  settle 
the  sums  to  be  charged  to  his  several  children,"  not  "  sums  of 
money"  advanced ;  and  that  both  the  general  understanding  and 
his  books  and  papers  included  things  other  than  money,  appears 
from  the  fact  that  the  other  chil<£en  are  charged,  as  well  with 
goods  and  property,  as  with  money. 

The  house  advanced  to  Mrs.  Wagner  was  conveyed  on  nearly 
the  same  uses  as  the  special  devise,  except  that  upon  the  death 
of  her  husband,  and  failure  of  issue,  she  takes  a  fee  in  the  ad- 
vanced property,  and  only  a  life  estate  in  the  devise. 
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The  books  and  papers  of  the  testator,  after  a  lapse  of  seven- 
teen years  are  somewhat  dilapidated,  but  the  index  to  the 
account-book  showed  that  there  had  been  charges  against  Mrs. 
Wagner,  and  the  presumption  would  rather  be,  that  Mrs.  Duval 
acted  honestly,  and  transcribed  charges  which  were  there  at  the 
time,  than  that  she  committed  a  fraud  upon  a  daughter,  between 
whom  and  herself  the  most  affectionate  relations  had  always 
existed.  The  book  in  the  index  of  which,  as  the  auditor  reports, 
Mrs.  Wagner's  name  occurs,  her  account  being  torn  out,  contains 
charges  against  the  other  children.  What  other  books  and  pa- 
pers then  existed,  no  one  can  tell,  but  the  intention  of  the  testa- 
tor was  clearly  to  prevent  all  question  or  litigation  among  his 
children  as  to  their  advancements,  and  to  invest  his  widow  with 
"  absolute  discretion"  upon  the  subject,  without  appeal  or  refer- 
ence. 

2.  As  to  the  mode  of  distribution.  The  intention  of  the  tes- 
tator was  to  equalize,  as  near  as  might  be,  the  sum  of  advances 
and  distributions  to  all  his  children,  or,  as  the  auditor  says,  ^^  by 
analog  to  the  Statute  of  Distribution,  wherein  he  who  has  re- 
ceiveohis  share  is  to  receive  no  part  of  the  fund,  until  the  others 
who  have  not  received  their  shares  be  made  equal  to  him."  This 
is  by  no  means  accomplished  by  the  auditor's  schedule,  but  is, 
by  the  mode  adopted  by  the  Orphans'  Court,  which  brings  the 
first  up  to  the  second ;  those  two  to  the  third,  and  so  on  as  far 
as  the  fund  goes ;  and  gradually  reaching  from  one  to  the  oth^r 
as  the  remainder  of  the  estate  is  disposed  of  and  the  fund  brought 
in.  The  testator  says,  "  having  reference  to  the  sums  of  money 
which  from  time  to  time  I  have  advanced  to  any  of  my  said 
children,  and  which  I  direct  shall  be  in  the  fint  place  deducted 
from  the  shctres  of  each  chUdj  or  his  issucy  before  Ac,  «Ac,  or  they 
shall  be  entitled  to  any  portion  or  distributive  share  of  the  pro- 
ceeds.'' 

The  opinion  of  the  court  was  delivered,  January  17th  1861,  by 
Strong,  J. — The  solution  of  both  the  questions  raised  by  this 
appeal  depends  upon  the  intention  of  James  S.  Duval,  deceased, 
as  expressed  in  his  will.  It  appears  that  during  his  life,  he  had 
made  very  unequal  advancements  to  his  children,  and  had  kept 
a  book,  in  which  he  had  charged  each  child  with  the  property 
advanced.  By  his  will  he  directed  the  residue  of  his  estate,  after 
the  death  of  his  widow,  and  the  determination  of  her  life  inter- 
est, to  be  distributed  among  his  several  children  who  might  be 
living,  and  the  issue  of  such  as  might  have  died,  in  shares,  ac- 
cording to  the  number  of  those  living  and  those  who  might  have 
died  leaving  issue,  equally^  having  reference  to  the  sums  of 
money  which  he  had  advanced  to  any  of  his  said  children,  from 
time  to  time,  and  which  he  directed,  in  the  first  place,  to  be  de- 
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ducted  from  the  shares  of  each  child  or  his  issue,  before  he,  she, 
or  they  should  be  entitled  to  any  portion  or  distributive  share. 
The  testator  then  directed  the  mode  by  which  the  amount  to  be 
charged  to  each  distributee  should  be  determined.  He  directed 
his  wife,  Catharine  Duval,  in  her  lifetime,  to  ascertain  and  settle 
the  sums  to  be  charged  to  his  several  children,  or  against  the 
issue  of  those  who  might  have  died  or  should  die  leaving  issue, 
adding,  to  use  his  own  language,  "  my  (his)  said  wife  being  for 
this  purpose  invested  with  absolute  discretion,  according  to  such 
evidence  as  she  may  have  in  my  (his)  books  and  papers." 

In  pursuance  of  the  power  and  absolute  discretion  thus  vested  ' 
in  her,  Mrs.  Duval  determined  the  sum  to  be  charged  to-  Mrs. 
Emilv  Wagner,  one  of  the  daughters,  to  be  $16,000,  of  which 
814,000  were  for  house  in  Arch  street,  which  the  testator  had 
conveyed  for  the  nominal  consideration  of  one  dollar  to  Freder- 
ick Beates,  in  trust  for  the  sole  and  separate  use  of  Mrs.  Wag- 
ner, for  life,  remainder  to  her  husband  for  life,  remainder  to  her 
children  and  their  issue  (the  latter  to  take  representatively),  and 
their  heirs  in  equal  part,  and  in  default  of  such  children  or  issue, 
then  to  the  use  of  the  right  heirs  of  the  usee  for  life. 

The  appellant  now  contends  that  this  charge  was  unauthorized, 
because,  first,  no  books  or  papers  of  the  testator  are  shown 
which  warrant  it ;  secondly,  because  the  deed  itself  is  presump- 
tive evidence  that  the  conveyance  was  a  gift,  and  not  an  advance- 
ment ;  and  thirdly,  because  it  was  not  money.  The  family  book 
of  the  testator  is  mutilated.  That  there  was  an  account  in  it 
against  Mrs.  Wagner  is  evident  from  the  index,  but  the  leaves 
which  contained  it  are  torn  out  and  lost.  That  the  house  in 
Arch  street  was  conveyed,  however,  and  that  it  was  of  the  value 
conveyed,  is  not  denied ;  but  it  is  said  that  Mrs.  Duval  had  no 
power  to  determine  it  to  be  a  charge  against  Mrs.  Wagner*s  dis- 
tributive share,  unless  the  books  and  papers  show  that  such  a 
charge  existed  in  them,  and  that  it  must  affirmatively  appear 
that  the  books  and  papers  did  contain  it.  We  do  not  thiuK  so.  • 
She  had  absolute  discretion  to  ascertain  and  settle  the  charge. 
True,  it  was  to  be  done  "  according  to  the  books  and  papers," 
but  she  was  to  determine  what  was  in  those  books  and  papers, 
and  what  the  evidence  established.  The  only  imaginable  pur- 
pose of  the  testator  in  conferring  upon  her  this  power,  was  to 
save  the  necessity  of  referring  to  the  books  and  papers.  Under 
the  peculiar  terms  by  which  the  power  was  given  to  her,  it  ought 
to  be  presumed  that  she  did  not  act  without  evidence,  and  falsely 
to  her  trust.  The  burden  of  showing  that  she  was  mistaken 
would  be  upon  those  distributees  who  assert  an  error  in  her  set- 
tlement. It  is,  to  say  the  least,  far  from  being  clear  that  the 
deed  itself,  instead  of  raising  a  presumption  that  the  transaction 
was  a  gift,  did  not  make  out  Skprimd  facie  case  of  advancement; 
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and  if  so,  it  was  confirmatory  of  the  settlement  of  Mrs.  Duval. 
Generally,  when  a  father  makes  a  conveyance  in  the  name  of  a 
child,  it  is  held  to  be  an  advancement ;  and  in  Hatch  v.  Straight, 
8  Conn.  81,  it  was  ruled  that  a  deed  from  a  father  to  a  son,  in 
consideration  of  love  and  afiection,  is  presumed  to  be  an  advance- 
ment, and  the  presumption  will  not  be  rebutted  by  an  additional 
nominal  consideration  of  five  dollars.  The  value  of  the  property 
conveyed  in  this  case  ($14,000)  is  also  cogent  evidence  that  an 
advancement,  and  not  a  gift,  was  intended :  6  Whar.  373.  That 
it  was  advanced  in  land  and  not  in  money,  is  a  matter  of  no  con- 
sequence. In  one  part  of  the  will  the  testator  speaks  of  money 
advanced,  in  another  of  the  amount  to  be  charged.  It  is  too 
obvious  for  question,  that  the  intention  was  to  give  equitable  ad- 
vantages to  his  children,  as  far  as  possible,  and  that  the  settle- 
ment of  the  house  was  upon  Mrs.  Wagner  for  life,  with  remainder 
to  her  children,  is  also  unimportant.     Such  a  settlement  is  re- 

farded  as  an  advancement  under  our  intestate  laws,  as  it  was  in 
Ingland  under  the  statutes  of  22  and  23  Charles  2,  ch.  10.  Be- 
sides, the  testator  looked  beyond  his  immediate  children,  and 
manifested  an  intent  to  maintain  the  equality  of  each  branch  of 
his  descendants.  We  hold,  therefore,  that  there  is  nothing 
either  in  subject-matter  or  the  form  of  the'advancement  to  Mrs. 
Wagner  in  conflict  with  the  presumption  that  Mrs.  Duval  cor- 
rectly ascertained  and  settled  the  sum  to  be  charged  to  the  ap- 
pellant. 

We  are  also  of  opinion  that  the  other  exception  is  without 
foundation.  The  mode  of  distrib«tion,  approved  by  the  court 
below,  accords  with  the  evident  intention  of  the  testator,  mani- 
fest in  his  will.  That  children  advanced  must  have  an  advan- 
tage over  those  who  have  not  been  advanced  is  unavoidable,  even 
when  the  advancements  are  brought  into  hotchpot.  But  the 
provisions  of  the  will  of  Mr.  Duval  look  to  equalization  as  far  as 

Eossible.  The  distribution  directed  by  it  is  to  be  an  equal  one, 
aving  reference  to  the  sums  advanced,  which  are  to  be  deducted 
before  those  advanced  shall  receive  any  portion  or  share.  This 
is  the  mode  designated  in  order  to  produce  proximate  equality, 
the  testator's  paramount  intent.  The  mode  for  which  the  appel- 
lant contends,  instead  of  diminishing  the  inequality,  would  in- 
crease it. 

We  dismiss  both  the  exceptions  made  against  the  decree  of  the 
Orphans*  Court,  and  affirm  the  distribution  ordered — the  costs 
of  this  appeal  to  be  paid  by  the  appellant. 
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Verdict  on  Common  and  Special  Counts  in  Assumpnt. — Defence  to  Action 
on  Bank  Check, — Evidence  under  plea  of  Payment  with  Leavcy  dec. 

1.  Where  the  declaration  in  an  action  of  assumpsit  contains  a  special  oonnt 
on  a  check  or  note,  with  the  common  counts,  and  the  pleas  are  payment  with 
leave  and  set-off,  the  plaintiff  can  recover  no  more  toan  the  amount  of  tiie 
check  with  interest,  if  he  offer  no  evidence  under  the  common  counts. 

2.  In  an  action  on  a  check  given  for  keeping  and  feeding  hogs,  the  drawer 
may,  under  the  plea  of  payment  with  leave,  show  in  defence  an  overcharge, 
deficiency  in  (quantity,  &c.,  as  unliquidated  cross-demands  growing  out  of  die 
same  transaction. 

3.  Payment  with  leave  is  a  general  issue  plea,  and  with  notice  of  special 
matter  admits  anything  which  proves  fraud,  mistake,  want  or  failure  of  con- 
sideration, and  shows  that  ex  cequo  et  bono  a  part  or  whole  of  the  amount 
claimed  should  not  be  recovered. 

4.  The  defendant  is  not  estopped  from  recovering  damages  for  breach  of 
contract,  known  to  him  when  he  gave  the  check  upon  which  suit  was  brought. 

Certificate  from  Nisi  Prius  from  Philadelphia. 

This  was  an  action  of  assumptit  brought  originally  in  the  Dis- 
trict Court  of  Philadelphia,  by  Peter  Uhler  v.  John  Sanderson. 
The  plaintiff  declared  specially,  on  a  check  drawn  in  his  favour 
by  the  defendant  for  $1214,  on  the  Carlisle  Deposit  Bank,  to 
which  was  added  the  common  counts  for  work  and  labour  done, 
for  goods  sold  and  delivered,  for  money  paid,  lent,  and  received, 
and  on  an  account  stated.  The  defendant  pleaded  payment  with 
leave  and  set  off,  to  which  plaintiff  replied  nan  solvit  and  nihil 
debet.  The  check  was  given  on  settlement  of  a  bill  for  feeding 
hogs  of  defendant,  but  payment  was  stopped  at  the  bank,  and  a 
recovery  resisted  in  court  on  the  ground  of  an  overcharge  in 
plaintiff's  bill,  and  a  violation  of  the  contract  between  the  par- 
ties, which  stipulated  for  feed  composed  of  "  good  merchantable 
grain,"  &c.  On  the  trial  in  the  District  Court,  there  was  a  ver- 
dict for  defendant.  A  new  trial  having  been  granted  by  a  ma- 
jority of  the  judges,  the  case  was  by  consent  of  counsel  removed, 
with  all  the  pleadings,  notices,  depositions,  papers,  &c.,  to  the 
Court  of  Nisi  Prius,  where  it  was  tried  before  his  Honour  Judge 
Strong,  and  resulted  in  a  verdict  and  judgment  in  favour  of  de- 
fendant for  $2076.84;  whereupon  the  plaintiff  sued  out  this 
writ,  and  assigned  for  error  the  instruction  of  the  judge  at  Nisi 
Prius,  which  is  sufficiently  set  forth  in  the  opinion  of  this  court. 

James  E,  Qowan  and  W.  A.  Porter ^  for  plaintiff. 

E.  Spencer  MiUer^  Clement  B.  Penrose^  and  Samuel  Hepburn^ 
for  defendant. 

The  opinion  of  the  court  was  delivered,  January  17th  1861,  by 
Bead,  J. — This  case,  when  we  confine  ourselves  to  the  errors 
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assigned,  is  a  very  simple  one,  although  the  paper-book  of  the 
plaintiff  is  very  voluminous,  and  the  arguments  used  are  elabo- 
rated with  great  care  and  skill.- 

The  action  was  brought  on  a  check,  dated  Carlisle,  December 
19th  1863,  drawn  by  the  defendant  on  the  Carlisle  Deposit  Bank, 
in  favour  of  the  plaintiff,  for  $1214,  as  appears  by  the  copy  of 
the  instrument  filed,  and  the  execution  of  which  was  admitted 
by  the  affidavit  of  defence.  The  declaration  contained  a  special 
count  on  the  check,  besides  the  common  printed  counts  of  money 
lent,  money  paid,  monev  had  and  received,  for  work,  labour, 
and  materials,  goods  sold  and  delivered,  and  an  account  stated. 
In  each  of  the  common  counts,  the  indebtedness  is  stated  at 
3100,000,  and  the  damages  in  the  narr.  are  laid  at  $200,000. 
The  pleas  were  payment  with  leave,  &c.,  and  set-off,  under  which 
notice  of  special  matter  was  given  by  the  defendant  to  the  plain- 
tiff. No  evidence  was  given  on  the  trial  by  the  plaintiff  under 
the  common  counts,  and  the  case  therefore  on  his  part  proceeded 
simply  on  the  check  for  $1214,  without  interest ;  the  drawing  of 
which  was  admitted  by  the  affidavit  of  defence,  and  by  the  pleas. 
The  court  was,  therefore,  right  in  saying,  "  without  evidence  to 
support  these  counts,  the  plaintiff  can  recover  under  them  only 
nominal  damages."  In  Seddon  t;.  Tutop,  6  Term  R.  807,  where 
the  plaintiff  in  a  former  action  declared  on  a  promissory  note, 
and  for  goods  sold,  and  took  h^  damages  for  the  amount  of  the 
promissory  note,  the  Court  of  King's  Bench  ruled  that  the  judg- 
ment thereupon  was  no  bar  to  his  recovery,  in  a  subsequent 
action  for  the  goods  sold.  In  the  present  case,  the  only  cause 
of  action  was  on  the  check,  and  the  common  counts  were  cer- 
tainly only  matters  of  form. 

The  second  error  assigned  is  simply  an  objection  to  the  evi- 
dence under  the  pleadings ;  it  being  assumed  that  it  would  be 
proper  under  the  plea  of  non  assumpsit  Payment  with  leave, 
sc,  is  a  general  issue  plea,  and  with  notice  of  special  matter, 
admits  anything  which  proves  fraud,  mistake,  want  or  failure  of 
consideration,  and  shows  that  ez  cequo  et  bono,  a  part  or  whole 
of  the  amount  claimed  should  not  be  recovered. 

There  is  nothing  in  the  third  error,  for  the  language  of  the  court 
clearly  means  what  the  plaintiff  acknowledges  to  be  a  true  statement 
of  the  law,  and  the  fourth  error  cannot  be  sustained,  for,  as  Chief 
Justice  Gibson  says,  in  Ellmaker  v.  Franklin  Ins.  Co.,  6  W.  &  S. 
444,  we  have  constantly  ruled  that  an  "unliquidated  cross-demand 
may  be  set  up,  where  it  has  sprung  from  the  same  transaction." 

The  fifth  error  is  directed  to  that  part  of  the  charge  which 
treats  of  the  effect  of  the  check  upon  other  breaches  of  contract 
not  covered  by  it.  In  England,  these  breaches  must  have  formed 
the  subject  of  a  distinct  suit,  and  they  could  not  have  been  set 
off  in  a  suit  upon  the  check.     If  the  judgment  was  recovered  on 
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the  check,  or  it  had  been  paid,  that  clearly  would  have  been  no 
defence  in  a  suit  for  other  breaches  of  the  same  contract  by  the 
owner  of  the  check.  In  Warwick  v.  Nairn,  32  Eng.  Law  &  Eq. 
493,  where  a  bill  of  exchange  was  accepted  for  the  price  of  cer- 
tain goods  which  were  warranted,  and  the  acceptor  set  up  a  par- 
tial failure  of  consideration,  in  their  not  being  of  the  proper 
quality.  Chief  Baron  Pollock  said,  "  The  payment  of  a  bill  of 
exchange  is  to  be  taken  as  the  payment  of  so  much  cash ;  the  de- 
fendant ought  to  pay  the  bill,  and  proceed  upon  the  remedy  for 
the  breach  of  warranty." 

In  this  case  the  check  closed  only  those  transactions  covered 
by  it,  and  which  were  known  to  the  defendant ;  but  it  clearlv 
could  not  alter  other  and  distinct  parts  of  the  transaction,  al- 
though the  misconduct  and  bad  faith  of  the  plaintiff  in  regard  to 
them  was  known  to  him  when  he  gave  the  check. 

In  an  independent  action  it  certainly  would  neither  be  a  de- 
fence, nor  operate  as  an  estoppel,  and  the  same  rule  is  applica- 
ble in  this  proceeding,  which  is  to  avoid  circuity  of  action ;  and 
the  judge  went  as  far  as  he  was  authorized  to  do,  when  he  said, 
"  I  will  not  say  that  he  is  barred  from  claiming  damages  for  any 
breach  of  the  contract,  but  in  my  judgment  it  is  very  strong  evi- 
dence that  there  was  no  breach."  * 

This  case  is  a  new  proof  of  the  wisdom  of  the  Sermon  on  the 
Mount :  "  Agree  with  thine  adversary  quickly,  while  thou  art  in 
the  way  with  him," 

Judgment  aflirmed* 


E.  W.  Desilver,  for  use,  ve^^sus  The  State  Mutual 

Insurance  Company. 

Same  versus  Same. 

Conditions  annexed  to  Policy  of  Insurance. —  Waiver  of  Notice  required 
by  the  Contract 

1.  Conditions  annexed  to  a  policy  of  insurance,  have  the  same  effect  as  if 
they  were  incorporated  in  the  policy. 

2.  Under  a  condition  in  a  policy  requiring  that  '*  all  persons  insured  and 
sustaining  loss  by  fire  shall  forthwith  give  notice  to  the  company/'  and  as 
soon  thereafter  as  possible  "  deliver  a  particular  account  of  such  loss,  signed 
with  their  own  hands  and  verified  by  oath  or  affirmation/'  a  waiver  bv  an 
agent  of  the  company  of  notice  of  the  loss,  does  not  include  a  waiver  of  the 
particular  account  or  proofs,  required  to  be  furnished. 

Error  to  the  District  Court  of  Philadelvhia  county. 

These  were  actions  on  the  case,  brougnt  by  R.  Wilson  De- 
silver,  to  the  use  of  Robert  J.  Hemphill,  against  The  State 
Mutual  Insurance  Company.  The  declarations  were  in  assump* 
sit  on  policies  of  insurance  in  the  usual  form,  to  which  the 
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defendants  pleaded  the  general  issue,  with  several  special  pleas, 
one  of  which  negatived  the  averments  in  the  narr.y  "that 
the  plaintiff  delivered  to  the  defendants  an  account  of  the  said 
loss  and  damage,  and  in  all  other  respects  complied  with  the  pro- 
visions, terms,  by-laws,  and  conditions  of  the  said  policy,  on  his 
part  to  be  performed  ;**  and  one  other  of  which  negatived  the 
averment  in  the  narr.y  "  that  the  defendants  dispensed  with  and 
waived  all  the  proofs,  declarations,  and  certificates  required  by 
the  said  policy,  or  necessary  before  instituting  the  suit."  To 
which  said  pleas  the  plaintiff  replied,  joining  issue. 

On  the  trial  the  plaintiff  gave  in  evidence  the  policies  declared 
on,  which  covered  his  interest  in  a  brick  dwelling-house  in  Duke 
street,  Philadelphia,  and  which,  with  other  policies,  had  been 
assigned  to  Mr.  Hemphill.  To  these  policies  there  were  certain 
conditions  attached,  among  which  was  the  following : 

'*  9.  All  persons  insured  by  this  company,  and  sustaining  loss 
by  fire,  are  forthwith  to  give  notice  to  the  company ;  and  as  soon 
after  as  possible  to  deliver  a  particular  account  of  such  loss, 
signed  with  their  own  hands,  and  verified  by  their  oath  or  aflSrm- 
ation ;  and  also,  if  required,  shall  produce  their  books  of  account 
and  other  proper  vouchers ;  they  shall  also  declare,  on  oath, 
whether  any,  and  what  other  insurance  has  been  made  on  the 
same  property ;  what  was  the  whole  value  of  the  subject  insured ; 
what  was  their  interest  therein ;  in  what  general  manner  (as  to 
trade,  manufactory,  merchandise,  or  otherwise)  the  building  in- 
sured or  containing  the  subject  insured,  and  the  several  parts 
thereof,  were  occupied  at  the  time  of  the  loss,  and  who  were  the 
occupants  of  such  building ;  and  when  and  how  the  fire  origi- 
nated, so  far  as  they  know  or  believe ;  and  procure  a  certificate 
under  the  hand  of  a  magistrate,  or  notary  public  (most  contigu- 
ous to  the  place  of  the  fire,  and  not  concerned  in  the  loss,  or  related 
to  the  insured  or  sufferers),  that  he  is  acquainted  with  the  char- 
acter and  circumstances  of  the  person  or  persons  insured,  and 
has  made  diligent  inquiry  into  the  facts  set  forth  in  their  state- 
ment, and  knows  or  verily  believes  that  he,  she,  or  they,  really 
and  by  misfortune,  and  without  fraud  or  evil  practice,  hath  or 
have  sustained  by  such  fire,  loss  and  damage  to  the  amount 
therein  mentioned ;  and  until  such  proofs,  declarations,  and  cer- 
tificates are  produced,  the  loss  shall  not  be  deemed  payable." 

The  plaintiff  proved  also  the  destruction  of  this  property  by 
fire,  and  that  the  following  notice  had  been  given  to  the  com- 
pany by  Mr.  Hadder,  a  book-keeper  of  the  plaintiff:  "  I  went  to 
the  premises  in  Richmond  on  the  21st  of  February  1852.  This 
was  one  or  two  days  after  the  fire.  I  came  right  down,  and  went 
on  the  same  day  to  the  office  of  the  insurance  company,  and  saw 
Mr.  Coggshall  (a  member  of  the  firm  of  Gillett  &  Coggshall,  who 
were  the  Philadelphia  agents  of  the  company),  and  told  him  of 
the  fire.     He  said  he  was  already  aware  of  it.     Mr.  Hemphill 
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accompanied  me  to  Richmond  and  to  the  insurance  office.  Mr. 
Hemphill  asked  Mr.  Coggshall  if  he  would  send  a  person  up  to 
see  the  premises.  I  don't  distinctly  recollect  his  answer ;  but  it 
was  either  that  he  had  sent,  or  that  he  would  send.  Mr.  Hemp- 
hill asked  him  if  he  wished  any  further  notice,  or  whether  that 
would  be  sufficient.  He  said  no,  that  no  further  notice  was  ne- 
cessary. That  was  distinctly  said.  I  think  Mr.  Hemphill  asked 
him  the  second  time  as  to  notice,  and  he  gave  the  same  reply 
again." 

The  plaintiff  contended  that  this  amounted  to  a  waiver  by  the 
company  of  the  notice,  and  the  proofs,  declarations,  and  certifi- 
cates mentioned  in  the  foregoing  condition ;  or,  at  least,  that  it 
was  some  evidence  of  a  waiver  which  should  go  to  the  jury.  But 
the  learned  judge  of  the  District  Court  directed  a  judgment  of 
nonsuit  to  be  entered,  and  refused,  on  motion,  to  take  it  off. 
Whereupon  the  plaintiff  sued  out  this  writ,  assigning  for  error 
that 

1.  The  court  below  erred  in  directing  a  nonsuit,  and  in  not 
allowing  the  evidence  to  go  to  the  jury. 

2.  There  was  9ome  evidence  of  a  waiver,  and  this  should  have 
been  left  to  the  jury  to  give  it  such  effect  as  they  might  deem 
proper. 

Constant  Q-uillou  and  William  A.  Porter^  for  plaintiff  in  error. 
— The  condition  requiring  notice  to  the  company  has  always 
been  liberally  construed,  and  was  intended  only  to  furnish  rea- 
sonable proof  to  insurers  that  a  loss  has  happened,  for  which, 
under  the  terms  of  the  policy,  they  might  be  liable :  2  Johnson 
136 ;  8  Id.  317 ;  11  Id.  260.  The  effect  of  the  answer,  that  "  no 
further  notice  was  necessary,"  was  to  lull  the  insured  into  secu- 
rity.    This  was  for  the  jury. 

An  endorser  may  waive  notice  of  non-payment :  Brittain  v. 
Doylestown  Bank,  5  W.  &  S.  87.  See  also,  Brett  v.  Levett,  13 
East  213,  and  the  cases  cited  in  Trask  v.  The  State  Fire  and  Ma- 
rine Ins.  Co.,  6  Casey  199.  Waiver  may  be  inferred  from  the 
conduct  of  the  parties,  and  should  be  submitted  to  the  jury :  In- 
land Ins.  Co.  V.  Stauffer,  9  Casey  897.  A  stipulation  capable 
of  two  interpretations  should  be  interpreted  most  favourably  to 
the  assured :  Western  Ins.  Co.  v.  Cropper,  8  Casey  351.  If  the 
notice  were  insufficient,  it  should  have  been  objected  to  when 
given :  Vos  v.  Robinson,  9  Johnson  192 ;  6  Co  wen  404,  415. 
The  condition  should  be  held  to  impose  only  due  diligence  under 
all  the  circumstances  of  the  case :  Inman  v.  Western  Ins.  Co., 
12  Wendell  452.  Equity  will  dispense  with  a  portion  of  the 
forms  of  a  contract,  if  it  can  find  any  reliable  substitute  for 
them  in  the  principle  that  cures  a  defective  execution  of  powers 
where  the  intention  to  execute  is  sufficiently  plain :  Meyers  v. 
Insurance  Co.,  8  Casey  270. 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  133 

[Besilver  v.  The  State  Mutual  Insurance  Co.] 

JoJin  B.  Gesty  for  defendants  in  error. — The  furnishing  the 
proofs  and  certificates  required  by  the  conditions  annexed  to  the 
policy,  is  a  condition  precedent  to  the  payment  of  a  loss,  and 
must  be  literally  complied  with :  Angell  on  Insurance,  §§  224, 
225,  226 ;  Marshall  on  Insurance  707 ;  Columbia  Ins.  Co.  v. 
Lawrence,  10  Peters  507 ;  Klein  v.  Franklin  Ins.  Co.,  1  Harris 
247 ;  Trask  v.  Ins.  Co,  6  Casey  198 ;  Inland  Ins.  Co.  v.  Stauf- 
fer,  9  Casey  403.  The  conditions  attached  to  a  policy  of  insu- 
rance are  as  much  a  part  of  it  as  if  incorporated  into  the  policy 
itself:  Fire  Associations.  Williamson,  2  Casey  196.  The  ques- 
tion of  preliminary  proof,  whether  sufficient  or  not,  is  for  the 
court  and  not  for  the  jury :  Klein  v.  Franklin  Ins.  Co.,  1  Harris 
247.  There  was  no  pretence  that  the  proofs  required  by  the 
condition  were  produced,  or  that  anything  in  the  nature  of  such 
proofs  was  ever  prepared ;  there  was,  therefore,  no  case  to  sub- 
mit to  the  jury. 

It  is  not  denied  that  the  furnishing  of  the  requisite  proofs  may 
be  waived  by  the  company,  through  its  officers,  authorized  so  to 
bind  the  company.  The  plaintiffs  were  bound  to  make  out  the 
affirmative  of  one  of  two  issues ;  namely,  either  that  they  had 
furnished  the  sworn  statement  required  by  the  condition  and  the 
certificate  of  the  magistrate,  or  that  the  company  had  waived  and 
dispensed  with  the  furnishing  thereof.  The  whole  argument  of 
the  plaintiffis  entirely  confounds  two  perfectly  distinct  things ; 
namely,  the  giving  notice  of  the  fire  and  the  furnishing  of  the 
proofs.  There  was  not  a  tittle  of  evidence  given  as  to  the  latter 
of  these,  and  the  court  was  right  therefore  in  directing  the  non- 
suit, unless  the  evidence  of  Hadder  was  evidence  of  a  waiver  by 
defendants.  But  notice  of  the  fact  of  the  loss  was  all  that  was 
waived.  The  cases  of  Trask  v.  The  State  Fire  and  Marine  Ins. 
Co.,  in  5  Casey,  and  the  Inland  Ins.  Co.  v.  StaufiFer,  9  Casey, 
are  not  in  point. 

The  opinion  of  the  court  was  delivered,  January  17th  1861,  by 
Thompson,  J. — It  has  long  been  settled,  that  the  conditions 
annexed  to  a  policy  of  insurance,  have  the  same  eflFect  as  if  they 
were  incorporated  in  the  policy  itself:  Fire  Association  v. 
Williamson,  2  Casey  196 ;  Trask  v.  Tlie  State  Mutual,  5  Id. 
198 ;  Inland  Ins.  Co.  v.  Stauffer,  9  Id.  869.  A  like  rule  exists 
in  England,  and  in  most  of  the  states  of  the  Union.  In  this  case 
this  was  supposed  to  be  so,  for  the  narr.  contained  an  averment 
of  notice  to  the  company  of  the  fire,  also  an  account  rendered 
of  the  loss,  as  required  by  the  conditions  of  insurance. 

On  the  trial,  the  plaintiflF  relied  on  supporting  these  averments 
by  proof  of  a  waiver  of  notice  by  an  agent  of  the  company. 
The  defendants  raised  no  question  as  to  the  authority  of  the 
agent  to  waive  notice  of  the  fire,  and  did  not  contest  the  fact 
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that  he  had  done  bo.  But  they  insisted  that  his  waiver  went  no 
farther,  and  did  not  include  a  waiver  of  the  requirement  to  fur- 
nish the  statement  of  the  loss,  as  further  required  in  the  9th  con- 
dition annexed  to  the  policy.  That  condition  requires  "  that 
all  persons  insured  and  sustaining  loss  by  fire,  shall  forthwith 
give  notice  to  the  company."  This  is  the  preliminary  notice  to 
be  given,  and  is  conceded  to  have  been  waived.  But  then  fol- 
lows "  and  as  soon  after  as  possible,  to  deliver  a  particular  ac- 
count of  such  loss,  signed  with  their  own  hands,  and  verified  by 
oath  or  affirmation,"  in  which  is  to  be  set  forth  any  other  insu- 
rance of  the  property,  the  value  of  the  subject  insured,  the  in- 
terest of  the  insured  therein,  the  occupants  of  the  building,  and 
how  and  where  the  fire  originated ;  to  which  is  to  be  attached 
the  certificate  of  a  magistrate  or  notary,  "  that  he  is  acquainted 
with  the  character  and  circumstances  of  the  insured,  and  has 
made  diligent  inquiry  into  the  facts  set  forth  in  their  statement, 
and  that  he  verily  believes  that  the  loss  was  by  misfortune,  and 
not  by  fraud."  And  it  is  further  stipulated  that,  "  until  such 
proofs,  declarations,  and  certificates  are  produced,  the  loss  shall 
not  be  deemed  payable ;  and  that  any  false  swearing  in  the  state- 
ment shall  work  'a  forfeiture  of  all  claim  under  the  policy." 

This  statement  was  not  furnished  by  the  plaintiflF,  but  it  was 
claimed  to  have  been  waived  by  the  agent  of  the  company.  I 
think  it  is  perfectly  apparent  from  the  evidence,  that  this  as- 
sumption was  without  foundation.  The  object  of  the  party  who 
gave  the  notice  of  the  fire,  in  the  present  instance,  was  simply 
to  let  the  company  know  that  it  had  occurred.  This  was  done 
orally,  and  in  the  ordinary  way  of  communicating  such  an  occur- 
rence. The  witness  says,  "  I  came  right  down,  and  went  on  the 
same  day  to  the  office  of  the  insurance  company,  and  saw  Mr. 
Coggshall,  and  told  him  of  the  fire.  He  said  he  was  already 
aware  of  it.  Mr.  Hemphill  asked  him  if  he  wished  any  further 
notice,  or  whether  that  would  be  sufficient  ?  He  said  no,  that  no 
further  notice  was  necessary.  This  was  distinctly  said."  It  is 
apparent  that  it  was  about  the  notice  of  the  occurrence  of  the 
fire,  the  parties  were  talking  and  had  in  view  in  the  conversa- 
tion given.  A  waiver  must  be  intentional,  and  that  must  be 
shown  clearly  and  satisfactorily,  either  by  acts  or  declarations. 
Nothing  was  said  about  the  manner  of  the  occurrence  of  the  fire ; 
the  extent  of  the  loss ;  the  required  statement  on  oath  of  the  in- 
sured ;  the  superadded  certificate  of  the  magistrate  or  notary,  so 
as  to  lay  any  foundation  for  the  supposition  that  this  statement 
was  dispensed  with  and  waived.  The  facts  to  be  contained  in  this 
statement  are  called  proof  %  of  loss  in  the  condition,  not  notice. 
Upon  them  the  company  often  adjudge  and  pay  losses.  Always 
indeed,  unless  there  be  reason  to  doubt  their  accuracy  or  suspi- 
cion of  fraud  in  producing  the  loss.     To  waive  them  would  be  to 
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dispense  with  all  forms  of  proof,  and  a  payment  of  the  loss  on 
such  footing,  would  be  without  vouchers,  simply  on  the  say-so 
of  the  insured.  No  company  could  stand  long  on  such  practice. 
Such  a  waiver  cannot  be  pretended  here. 

But  we  think  it  needless  to  multiply  words  in  so  plain  a  mat- 
ter. It  was  therefore  proper,  on  part  of  the  court  below,  to 
interpret  the  testimony  as  they  did,  and  in  doing  so,  it  was  also 
proper  to  award  nonsuits;  the  plaintiff  not  being  entitled  to 
recover,  for  want  of  compliance  with  the  9th  condition  attached 
in  the  policy,  which  requires  particular  statements  of  the  loss, 
verified  by  oath  of  the  party  insured,  and  authenticated  in  the 
manner  above  stated.  There  was  no  error,  therefore,  in  direct- 
ing nonsuits  in  both  these  cases. 

Judgments  affirmed. 


The  Bank  of  Delaware  County  versus  Broomhall. 

Liability  of  Bank  for  Mistake  or  Negligence  of  Officers. 

A  bank  is  responsible  for  mistaking  the  date  of  a  note,  received  for  collec- 
tion, whereby  it  was  presented  for  payment  before  the  proper  time,  and  the 
endorser  discharged. 

Error  to  the  Common  Pleas  of  Delaware  county. 

This  was  an  action  on  the  case,  brought  August  9th  1858,  by 
John  Broomhall  against  the  Bank  of  Delaware  County,  to  recover 
damages  for  an  alleged  negligence  in  protesting  before  maturity 
a  note  which  had  been  left  with  the  bank  for  collection.  The 
case  was  this :  Broomhall,  being  the  endorser  and  holder  of  a 

Eromissory  note  drawn  by  Henry  E.  Peirce  to  the  order  of  John 
I.  Pennell,  for  $225,  at  sixty  days,  deposited  it^  on  or  about  the 
1st  of  January  1868,  in  the  bank  for  collection. 

At  the  time  of  its  execution  the  date,  which  was  December 
11th  1857,  had  been  altered  with  consent  of  the  parties  to  De- 
cember 16th  1857,  in  which  condition  it  went  into  the  bank,  but 
it  did  not  appear  that  the  oflScers  were  informed  of  this.  The 
date  as  altered  was  imperfect  and  obscure,  and  was,  after  a  care- 
ful examination,  read  by  the  bank  oflScers  "December  5th  1857," 
marked  as  maturing  February  6th  1858,  on  which  day  it  was,  in 
due  form  of  law,  protested  for  non-payment,  of  which  the  parties 
had  notice. 

The  defendant  below  requested  the  court  to  charge  the  jury 
as  follows : — 

1.  The  bank  acted  in  the  matter  as  the  agent  of  the  plaintiff, 
and,  receiving  no  compensation  for  its  services,  is  only  respon- 
sible for  gross  negligence. 
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2.  If  the  jury  believe  that  the  face  of  the  note  was  such  that 
an  ordinary  observer  might  be  misled  as  to  the  time  of  maturity, 
the  defendant  is  not  liable  for  a  mistake  of  the  time. 

8.  If  the  plaintiff  was  guilty  of  negligence,  and  if  that  negli- 
gence contributed  to  ^he  mistake  of  the  defendant,  the  latter  is 
not  liable. 

4.  The  date  of  the  note  having  been  altered,  it  was  the  duty 
of  the  plaintiff  to  notify  the  defendant  of  the  true  date. 

5.  If  the  jury  believe  that  the  plaintiff  received  notice  of  the 

Srotest  at  or  about  the  time,  then  as  the  true  maturity  was  ten 
ays  after,  it  was  the  duty  of  the  plaintiff  to  inform  the  defend- 
ant of  the  error,  and  his  not  doing  so  was  such  negligence  on 
the  part  of  the  plaintiff  as  wholly  relieves  the  defendant  from 
liability. 

6.  The  notary,  as  well  as  the  bank,  was  the  aeent  of  the 
plaintiff.  If  a  mistake  was  made,  it  was  his ;  and  ne,  and  not 
the  bank,  is  liable. 

The  court  below,  after  stating  the  facts  briefly,  charged  in 
substance  that  "it  was  in  evidence  that  the  note  had  been 
altered  from  December  11th  to  December  15th  at  the  time  of 
its  execution,  with  the  knowledge  and  consent  of  Mr.  Pennell ;" 
that  "  there  was  negligence  in  the  bank,  in  not  ascertaining  from 
the  plaintiff  the  true  date  of  the  maturity  of  the  note  before 
handing  it  over  to  the  notary  for  protest;"  that  "the  bank  was  a 
general  agent  in  the  collection  of  notes,  and,  whether  with  or 
without  reward,  was  bound  to  use  due  diligence  in  such  cases," 
defining  that  to  be  "  reasonable  and  proper  care,  skill,  and  judg- 
ment, such  as  other  persons  of  experience  and  skill  exercising 
the  same  profession  would  have  exercised  under  similar  circum- 
stances." The  second,  fourth,  fifth,  and  sixth  points  of  defend- 
ant were  negatived.  There  was  a  verdict  and  judgment  in  favour 
of  the  plaintiff  for  $280.05 ;  whereupon  the  defendant  sued  out 
this  writ,  and  assigned  for  error  here — 

1.  The  court  below  erred  in  deciding  the  true  date  of  the  note. 
This  should  have  been  left  to  the  jury  upon  the  testimony  and 
upon  inspection. 

2.  The  court  erred  in  instructing  the  jury  that  the  bank  was 
guilty  of  negligence  in  not  "  ascertaining  the  true  date  from  the 
plaintiff  before  handing  the  note  to  the  notary." 

3.  The  court  erred  in  not  affirming  the  defendant's  second, 
fourth,  fifth,  and  sixth  points. 

4.  The  court  erred  in  not  instructing  the  jury  that  the  plaintiff 
had  not  made  out  his  case. 


-,  for  plaintiff  in  error. 


Charles  2>.  Manly^  for  defendant. 


Digitized  by  VjOOQIC 


1861.]  OP  PENNSYLVANIA.  137 

[Bank  of  Delaware  County  v.  Broomhall.] 

The  opinion  of  the  court  was  delivered,  January  28th  1861,  by 
LowRiB,  C.  J. — Certainly,  when  the  bank  accepted  this  note 
for  collection,  it  became  its  duty  to  use  reasonable  care  and  skill 
in  attending  to  it :  yet  herein  it  is  chargeable  with  a  remarkable 
blunder  in  treating  the  date  15th  December  as  if  it  were  5th. 
There  can  be  no  doubt  that  the  15th  is  there,  for  anybody  can 
see  it  who  looks,  and  the  court  could  commit  no  error  in  saying 
that  much.  But  the  first  figure  was  not  so  strongly  marked  as 
the  other,  and  therefore  the  bank's  officers  interpreted  it  out 
rather  than  overlooked  it,  and  thus  made  a  mistake  and  had  the 
note  presented  for  payment  ten  days  too  soon,  and  not  at  the 
proper  time,  and  thus  discharged  the  endorser.  This  was  clear 
carelessness ;  for,  if  there  was  any  doubt  about  the  date,  the  bank 
ought  to  have  refused  the  collection  of  it,  or  to  have  got  the 
holder  to  state  what  was  the  true  date,  or  to  have  presented  it 
on  both  days.  To  guess  a  meaning  contrary  to  the  expression, 
is  not  careful.  These  views  answer  the  first,  second,  and  third 
assignments  of  error.  The  other  is  entitled  to  no  special  answer, 
because  it  contains  nothing  in  itself,  and  because  by  reference  it 
contains  four  points,  instead  of  one.  But  it  is  answered  in  what 
we  have  said. 

Judgment  affirmed. 


Rogers  verms  Whiteley. 

Errors  assigned  must  appear  on  the  Record. 

The  Supreme  Court  will  not  review  the  decision  of  the  court  below,  dis- 
charging a  rule  taken  to  stay  an  execution,  on  the  ground  that  the  debt  due 
by  the  judgment  was  attached  in  the  defendant's  hands,  where  the  record  of 
the  attachment  was  not  brought  up  with  the  writ,  nor  so  pleaded  as  to  make 
it  a  part  of  the  record ;  nor  will  tnev  review  a  decision  where  the  question 
raised  by  the  rule  was  submitted  to  the  discretion  of  the  court  below. 

Error  to  the  District  Court  of  Philadelphia. 

The  case  was  this :  An  action  was  commenced  in  the  District 
Court,  by  George  Whiteley  t;.  Peter  Rogers,  on  a  promissory 
note ;  judgment  obtained  by  default,  and  execution  issued  thereon. 

At  the  same  time  there  was  pending  a  judgment  in  the  same 
court  on  a  judgment-note  given  by  another  George  Wldteley  to 
Andrew  J.  Gordon. 

The  counsel  for  Gordon,  believing  that  George  Whiteley  in 
both  cases  was  one  and  the  same  person,  issued  an  attachment- 
execution  against  George  Whiteley,  defendant,  and  summoned 
Peter  Rogers  as  garnishee. 

A  rule  was  then  taken  by  the  counsel  of  Rogers,  to  stay 
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Whiteley's  execution,  upon  the  ground  "that  he  had  become 
liable  to  pay  to  the  said  Andrew  J.  Gordon  all  moneys  in  his 
hands  belonging  to  the  said  George  Whiteley,  and  that  the  said 
Whiteley  has  no  rieht  to  proceed  with  the  above  suit  and  execu- 
tion, %o  long  as  the  said  attachment  is  pending  and  undeter* 
mined*** 

The  rule  was  argued  before  a  full  bench  and  dismissed,  the 
judges  agreeing  that  the  execution  should  issue,  the  money  be 
paid  into  court  and  held  until  it  was  determined  to  whom  it 
should  be  paid  over. 

Whereupon  Rogers  sued  out  this  writ  in  the  case  of  Whiteley 
V.  Rogers,  assigning  the  decision  of  the  court  below  for  error. 

The  opinion  of  the  court  was  delivered,  January  28th  1861,  by 

LowRiE,  C.  J. — This  writ  of  error  brings  up  the  record  only 
in  this  one  case,  and  on  reviewing  it  we  discover  no  error.  There 
is  a  judgment  and  an  execution  according  to  it,  and  this  seems  very 
regular.  There  was  a  rule  taken  to  stay  the  execution,  and  it 
was  discharged ;  and  this  record  does  not  reveal  to  us  any  error, 
in  this. 

It  is  said  that  the  rule  was  taken  because,  by  a  proceeding  in 
another  case,  the  debt  due  by  this  record  was  attached  in  the 
hands  of  the  defendant  below.  But  the  record  of  the  attachment 
is  not  brought  here  by  this  writ,  and  is  not  in  any  way  pleaded 
so  as  to  make  it  a  part  of  the  record  in  error.  How,  then,  can 
we  notice  it  ? 

Considering  all  that  is  properly  before  us  on  our  paper-book, 
we  must  presume  that  the  question  raised  by  the  rule  was 
intended  to  be  submitted  to  the  discretion  of  the  court  below, 
which  is  usually  a  very  safe  way  of  proceeding.  It  has  not  been 
tried  in  a  way  that  we  review  here  on  a  writ  of  error. 

Judgment  and  execution  affirmed. 


Eees,  Administrator  of  Jonas  S.  Towar,  versus  Stille. 

Proper  Authentication  of  Wills, — Sealed  Verdict  no  part  of  Record, 

1.  The  proof  of  a  will  oonsbts  of  evidence  of  its  authentication  in  due  form 
of  law,  and  of  its  being  the  voluntary  testamentar;^  disposition  of  a  sound 
mind.  Whether  it  be  duly  authenticated,  is  a  question  of  law  for  the  court ; 
whether  it  was  the  product  of  a  sound  mind,  is  exclusively  for  the  jurv. 

2.  The  issue  being  as  to  the  validity  of  a  codicil,  the  paper  itself  would 
have  been  properly  Ifud  before  the  pury,  without  any  proot  of  its  execution, 
not  as  evidence,  but  to  enable  the  jury  to  see  what  they  were  to  try ;  admit- 
ting it  in  evidence  was  only  deciding  that  there  was  sufficient  preliminary 
proof  to  warrant  a  submission  to  the  jury  to  find  whether  the  fact  was  estab- 
lished that  the  testator  affixed  his  signature. 
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3.  Of  three  subsoribing  witnesses  to  a  codicil,  one  proved  unqualifiedly  the 
signature  and  mental  capacity  of  the  testator ;  the  second  testified  that  the 
testator  wrote  his  name,  unassisted,  except  as  to  the  last  two  letters  (his  hand 
being  held  or  guided  in  formine  them),  but  denied  that  at  the  time  of  such 
execution  he  was  possessed  of  mental  capacity :  Held,  that  the  fact  of 
execution  was  sufficiently  proyed  by  two  witnesses,  and  that  it  was  therefore 
proper  to  submit  the  codicil  to  the  jury,  and  that  there  was  no  duty  incumbent 
on  the  plaintiff  to  call  the  third  subscribing  witness. 

4.  The  due  execution  of  the  codicil  being  proved,  the  burden  of  disproving 
it,  and  showing  that  a  paper,  the  contents  of  which  were  unknown  to  the  tes- 
tator, was  imposed  on  him,  rests  on  the  defendant. 

5.  A  sealed  verdict  is  no  part  of  the  record,  and  does  not  become  so  by 
filing ;  the  finding  in  open  court  being  the  only  verdict  that  is  admitted  of 
record. 

Eeror  to  the  Court  of  Common  Pleas  of  Philadelphia  county. 

This  was  a  feigned  issue  to  test  the  validity  of  the  codicil  to 
the  will  of  Alexander  Towar,  at  the  instance  of  Jonas  S.  Towar 
(since  deceased),  who  was  one  of  the  legatees  of  Alexander, 
and  who  had  filed  a  caveat  against  the  probate  of  the  alleged 
codicil. 

On  the  morning  of  March  16th  1857,  Alexander  Towar  exe- 
cuted this  codicil  m  the  presence  of  three  subscribing  witnesses, 
Mr.  Ewing,  Mrs.  Hogan,  and  Dr.  Dubbs,  by  which  he  devised  to 
Miss  Martha  Stills,  plaintiff  below,  to  whom  he  was  engaged  to 
be  married,  such  an  interest  in  his  estate  as  she  would  be  entitled 
to,  if  he  had  been  married  to  her  and  had  died  intestate.  On 
the  trial  of  the  cause  the  plaintiff  in  the  issue  called  Mr.  Ewing, 
who  testified  unqualifiedly  as  to  Mr.  Towar's  mental  capacity  at 
the  time,  and  also  as  to  the  fact  of  execution.  She  then  called 
Mrs.  Hogan,  who,  having  testified  as  to  her  own  attestation,  pro- 
ceeded on  cross-examination,  inter  alia^  as  follows  :  "Mr.  Towar 
was  quite  exhausted.  I  went  to  get  water ;  I  returned ;  I  thought 
he  was  dying ;  propped  him  up  with  pillows ;  placed  spectacles 
on  his  nose ;  they  fell  off  twice.  When  the  codicil  was  brought 
to  sign,  I  proposed  to  place  a  bed-chair  behind  him.  He  was  • 
unable  to  support  himself  at  all.  A  pen  was  handed  to  him. 
He  wrote  as  far  as  *  Tow' — the  pen  fell  from  his  hand.  I  think 
Dr.  Dubbs  held  his  hand  while  he  finished  the  last  two  letters.  I 
am  confident  he  did  not  see  when  he  was  signing  the  codicil. 
What  he  did  was  done  mechanically.  •  .  He  was  in  a  comatose, 
drooping,  lethargic  state.  He  had  to  be  aroused  always.  He 
was  unconscious  when  he  signed  the  codicil — I  have  no  doubt 
of  it."  The  codicil  being  offered  in  evidence,  it  was  objected  to 
on  the  ground  that  the  signature  was  not  proven  by  two  of  the 
subscribing  witnesses,  and  that  the  plaintiff  was  bound  to  call 
the  third  attesting  witness.  The  court  overruled  the  objection, 
and  the  will  and  codicil  were  read  in  evidence.  Various  other 
witnesses  as  to  Mr.  Towar's  testamentary  capacity  were  called 
upon  both  sides,  and  considerable  testimony  was  received  as  to 
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his  intentions  expressed  the  night  before  and  at  other  times  (it 
being  alleged  by  the  defendants  that  a  clear  mistake  had  oc- 
curred— that  the  testator  had  intended  to  give  Miss  Stills  only 
a  life  interest  in  one-third  of  his  real  estate,  and  an  absolute 
interest  in  one-third  of  the  personalty).  By  the  will  of  Mr. 
Towar  there  was  a  clear  conversion  of  all  his  real  estate  into 


After  the  delivery  of  the  charge  hj  Thompson,  J.,  the  jury 
were  instructed  that  they  might  bring  in  a  sealed  verdict  in  case 
they  should  agree  before  the  following  morning.  When  they 
were  called  in  the  morning,  the  foreman  rose  and  stated  that 
they  found  for  the  plaintiff.  Afterward  a  sealed  verdict  was 
produced  and  filed,  as  follows:  "We,  the  jurors  whose  names 
are  hereunto  subscribed,  believing  the  intention  of  the  testator 
in  this  case  was  to  leave  to  Miss  Stills  a  life  interest  in  his 
estate,  therefore  find  a  verdict  for  the  plaintiff.*' 

Judgment  having  been  entered  on  this  verdict,  the  defendant 
in  the  issue,  Mr.  Kees,  the  administrator  of  Jonas  S.  Towar, 
sued  out  this  writ,  and  assigned  for  error  the  following  matters, 
to  wit : — 

1.  The  court  below  erred  in  admitting  in  evidence  the  alleged 
codicil  to  the  will  of  testator. 

2.  In  admitting  in  evidence  the  alleged  codicil,  it  not  having 
been  proved  by  two  of  the  subscribing  witnesses. 

3.  In  affirming  plaintiff's  2d  point,  viz. :  "  That,  the  due 
execution  of  the  codicil  having  been  proved,  the  onus  of  disprov- 
ing it,  and  proving  that  a  paper,  the  contents  of  which  were 
unknown  to  testator,  was  imposed  on  him,  lies  on  the  defendant, 
and  he  must  make  out  the  absence  of  a  sound  mind  by  positive 
proof,  and  any  evidence  short  of  a  positive  derangement  of 
the  intellect,  will  not  furnish  a  substantive  objection  to  the 
validity  of  this  codicil.  Mere  weakness  of  the  mental  powers, 
induced  by  disease,  is  not  sufficient." 

4.  In  affirming  plaintiff's  8d  point,  viz. :  "  That  there  is  no 
evidence  before  the  jury  of  improper  influence  used  in  procuring 
this  codicil.  The  attestation  of  a  witness  to  a  will  is  proof  by 
the  witness  of  the  sanity  of  the  testator.  The  law  is,  that  no 
man  would  attest  the  will  of  any  but  a  sane  person,  of  sound  dis- 
posing mind,  memory,  and  understanding;  when,  therefore,  a 
witness  who  has  attested  a  decedent's  will,  subsequently  testifies 
to  his  incompetency  to  make  a  will,  although  the  jury  are  to 
decide  whether  he  was  competent  or  not,  very  little  credit  is  to 
be  attached  to  such  testimony." 

5.  In  affirming  plaintiff's  6th  point :  "  That,  in  weighing  the 
opinions  of  witnesses  who  testify  to  his  incompetency,  the  jury 
should  bear  in  mind  that  such  witnesses  do  not  measure  testa- 
mentary capacity  by  the  same   standard,  or  by  any  precise 
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standard,  and  therefore  such  opinions  should  be  tested  by  the 
acts  or  language  of  the  decedent  at  the  time  the  will  was  made, 
and  the  state  of  his  mind  before  and  after  that  time,  may  be 
considered  by  the  jury  to  shed  light  upon  his  mental  condition 
at  the  time  of  executing  his  testamentary  purposes." 

6.  In  aflBraiing  plaintiflF's  7th  point,  viz. :  *'  That,  if  the  jury 
were  of  opinion  that  the  testator  had  previously  reflected  and 
determined  upon  his  purposes  in  favour  of  the  plaintiff,  and  that 
when  he  executed  those  purposes  by  signing  the  codicil,  although 
enfeebled  by  disease,  he  had  an  intelligent  consciousness  of  the 
nature  and  effect  of  the  act  he  was  engaged  in,  and  distinctly 
understood  that  it  was  in  favour  of  the  plaintiff,  the  plaintiff  is 
entitled  to  a  verdict." 

7.  In  affirming  the  plaintiff's  8th  point,  viz. :  "  That,  if  the 
jury  believe  from  the  evidence  that  the  testator  gave  directions 
to  his  counsel,  from  which  he  was  able  to  draw  the  codicil,  and 
that  it  was  read  and  assented  to  by  him ;  that  he  called  for  his 
own  pen,  and  more  light,  and  subsequently  directed  that  it 
should  be  placed  on  record,  these  facts  in  the  case  are  sufficient 
for  the  jury  to  find  that  the  testator  had  an  intelligent  conscious- 
ness of  the  contents  of  the  codicil,  and  the  plaintiff  is  entitled  to 
a  verdict." 

8.  In  affirming  the  plaintiff's  9th  point,  viz. :  "  That,  if  the 
jury  are  of  opinion  that  Mr.  Towar's  mind  had  finished  the  work 
of  reflection  upon  the  contents  of  his  codicil  before  he  stated  his 
intentions  to  Mr.  McAllister,  then,  in  giving  directions,  but  little 
original  reflection  was  necessary.  His  memory  was  mainly 
required  to  recall  the  results  of  his  previous  thought.  And,  if 
the  jury  are  of  opinion  that  his  memory  recalled,  and  his  lan- 
guage stated  his  intentions  intelligently,  the  plaintiff  is  entitled 
to  recover." 

9.  The  court  erred  in  not  affirming  the  defendant's  point,  viz. : 
"  That,  if  the  jury  should  render  a  verdict  for  Miss  Stills,  the 
plaintiff,  she  would  take  under  the  codicil  one-half  of  the  testa- 
tor's personal  property,  absolutely,  and  an  interest  for  life  in 
one-half  of  his  real  estate,  and  the  interest  she  would  take  cannot 
be  questioned  after  such  a  verdict  in  any  proceedings  whatever, 
upon  the  accounts  of  the  executors." 

10.  The  record  shows  two  verdicts  entered  in  the  same  case. 

11.  The  verdict  of  the  jury,  viz.,  the  sealed  verdict,  is  repug- 
nant and  void,  finding  a  fact  both  according  to,  and  in  opposition 
to  the  record. 

12.  The  said  sealed  verdict  is  defective,  imperfect,  and  uncer- 
tain, finding  both  for  plaintiff  and  defendant,  and  finding  a  matter 
entirely  out  of  the  issue. 

13.  The  judgment  entered  upon  the  general  verdict  is  erro- 
neous. 
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14.  The  judgment  entered  of  record  is  erroneous. 

W.  A,  Porter  and  A.  Thompson^  for  plaintiff  in  error,  who 
was  defendant  below — As  to  first  two  assignments  of  error,  cited 
Buekminster  v.  Perry,  4  Mass.  593 ;  Brooks  v.  Barrett,  7  Pick. 
94 ;  Comstock  t;.  Hadlyme,  8  Conn.  254 ;  Slight  v.  Wilson,  1 
Dall.  94 ;  Rohrer  v.  Stehman,  1  Watts  463.  The  testimony  of 
Mrs.  Hogan  destroyed  the  presumption  of  sanity,  and  left  proof 
of  the  codicil  to  stand  solely  on  the  testimony  of  Mr.  Ewing. 
On  the  ninth  assignment  of  error  they  cited  Allison  v.  Wilson  s  ^ 
Executors,  13  S.  «  R.  330 ;  Morrow  v.  Brenizer,  2  Rawle  185 ;  * 
Reading  v.  Blackwell,  1  Bald.  166 ;  Bleight  v.  Bank,  10  Barr 
131 ;  Nagle's  Appeal,  1  Harris  260 ;  Stover  v.  Zimmerman,  9 
Harris  384;  Parkinson's  Appeal,  8  Casey  455 ;  Wharton  v. 
Shaw,  3  W.  &  S.  124 ;  Burr  v.  Simm,  1  Wh.  252 ;  Willing  v. 
Peters,  7  Barr  287,  to  show  that  a  conversion  of  the  real  estate 
was  worked,  and  that  thus  the  jury  were  under  an  erroneous 
impression  with  regard  to  the  quantity  of  Miss  Still^'s  interest. 
On  the  assignments  of  error  relating  to  the  verdict,  they  cited 
Mclntire  v.  Clark,  7  Wendell  330;  Fairfax  v.  Fairfax,  5  Cranch 
19;  1  Graham  on  New  Trials  157,  132,  135;  Gearish  v.  Train, 

3  Pick.  124 ;  Mackalley's  Case,  9  Co.  69 ;  Brown  v.  Henderson, 

4  Munford  492 ;  Patterson  v.  United  States,  2  Wheaton  221. 

J.  Murray  Rtcsh  and  TF*.  F.  Judsotiy  for  defendant  in  error. — 
As  to  the  alleged  error  in  admitting  the  codicil  in  evidence :  The 
judge  was  simply  bound  to  determine  whether  that  was  testator's 
signature,  not  what  was  his  mental  capacity :  Hays  v.  Harden, 
6  Barr  449 ;  Reynolds  v.  Jleynolds,  16  S.  &  R.  86 ;  Lewis  v. 
Lewis,  6  S.  &  R.  489.  Circumstances  may  supply  the  want  of 
one  witness,  when  they  go  directly  to  the  act  of  disposition : 
Miller  v.  Carothers,  6  S.  &;  R.  215 ;  Eyster  v.  Young,  3  Yeates 
511 ;  Jones  v.  Murphy,  8  W.  &  S.  295.  It  is  unnecessary  to 
call  all  the  subscribing  witnesses :  Talham  v.  Wright,  2  Russ.  & 
Mylne  1;  Goodlittle  and  Clayton,  4  Burr.  2225;  Cowden  v. 
Reynolds,  12  S.  &  R.  284;  Mullen  v.  McKelvy,  5  Watts  399. 
On  the  eighth  assignment  of  error,  to  show  that  the  test  of  men- 
tal capacity  there  proposed  was  correct,  they  cited  McMasters  v. 
Blair,  5  Casey  303 ;  Stevenson  v.  Stevenson,  9  Casey  469 ;  Leech 
V.  Leech,  9  Harris  67 ;  Rambler  v.  Tryon,  7  S.  &  R.  92 ;  Dor- 
nick  V.  Reichenbach,  10  S.  &  R.  92 ;  Boyd  v.  Eby,  8  Watts  66 ; 
Stryker  v.  Groves,  5  Whart.  386 ;  Dunlop  v.  Dunlop,  10  Watts 
154;  Aurand  v.  Wilt,  9  Barr  53;  Irish  v.  Smith,  8  S.  &  R.  581 ; 
McTaggert  v.  Thompson,  2  Harris  154.  The  defendant's  point 
to  the  court  below  had  no  connection  whatever  with  the  question 
before  the  jury:  Iddings  v.  Iddings,  7  S.  &  R.  113.  As  to  the 
alleged  error  in  the  verdict  and  judgment  thereon :  Graham  on 
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New  Trials,  vol.  1,  pp.  186,  169 ;  Richmond  v.  Tallmadge,  16 
Johns.  312 ;  Lincoln  v.  Hapgood,  11  Mass.  358 ;  Bacon  v.  Oal- 
lender,  6  Mass.  304 ;  Dyer  872 ;  Cro.  Eliz.  480 ;  Hawks  v.  Crof- 
ton,  2  Burr.  699 ;  Dornick  v.  Reichenbach,  10  S.  &  R.  85,  90 ; 
Cavene  t;.  McMichael,  8  8.  &  R.  443 ;  IP.  C.  C.  R.  72 ;  Fisher 
V.  Kean,  1  Watts  260 ;  Freedly  v.  Scheetz,  9  S.  &  R.  157. 

The  opinion  of  the  court  was  delivered,  January  28th  1861,  by 
Strong,  J. — The  proof  of  a  will  consists  of  evidence  of  its 
authentication  in  due  form  of  law,  and  of  its  being  the  voluntary 
testamentary  disposition  of  a  sound  mind.  Whether  it  be  duly 
authenticated,  is  a  question  of  law  for  the  court ;  whether  it  was 
the  product  of  a  sound  mind  is  exclusively  for  the  jury.  The 
question  of  authentication,  however,  is  complex.  There  may  be 
controversy  respecting  the  existence  of  proof  of  the  facts  which 
constitute  it,  or  respecting  their  suflSciency  when  proved.  If  the 
facts  be  denied,  the  jury,  in  an  issue  devisavit  vel  non^  are  to  pass 
upon  them,  and  the  court  only  determines  whether,  if  proved, 
they  make  up  authentication.  But  proof  of  the  facts  necessary 
to  constitute  authentication  is  not  to  be  confounded  with  proof 
of  mental  soundness,  or  freedom  of  the  will.  The  only  fact  in 
this  case  bearing  on  the  question  of  authentication,  which  was 
in  dispute,  was  whether  Mr.  Towar  actually  signed  the  codicil, 
and  the  first  two  assignments  of  error  rest  upon  the  assertion 
that  there  was  not  sufficient  proof  of  his  having  signed  it,  to 
warrant  the  admission  of  the  codicil  in  evidence.  The  issue  on 
trial  being  whether  the  writing  was  valid  as  a  codicil,  it  of  course 
would  have  been  properly  laid  before  the  jury  without  any  proof 
of  its  execution,  not  as  evidence,  for  it  could  not  prove  its  own 
execution  or  validity,  but  to  enable  the  jury  to  see  what  they 
were  to  try :  Cowden  v.  Reynolds,  12  S.  &  R.  281 ;  Shelley  v. 
Diller,  1  Rawle  177.  Admitting  it  in  evidence  was  only  decimng 
that  there  was  sufficient  preliminary  proof  to  warrant  a  submis- 
sion to  the  jury  to  find  whether  the  fact  was  established  that  Mr. 
Towar  had  affixed  his  signature  to  it.  That  this  fact  was  suffi* 
ciently  established  for  such  submission,  we  have  no  doubt. 
There  were  three  subscribing  witnesses  to  the  paper.  The  first 
called  proved  unqualifiedly  the  signature  of  Mr.  Towar,  and  his 
own  attestation.  The  second  (Mrs.  Hogan)  proved  that  she 
attested  the  codicil  as  a  subscribing  witness. 

On  her  cross-examination  she  described  the  manner  in  which 
the  alleged  testator's  signature  was  made.  Her  testimony  was 
that  he  wrote  "  Alex.  Tow,"  when  the  pen  fell  from  his  hand ; 
that  Dr.  Dubbs  replaced  it  and  held  his  hand  while  he  (Towar) 
finished  the  last  two  letters.  And  again,  she  testified,  '^He 
wrote  the  words  Alex.  Tow  without  spectacles,  I  think.  I  think 
they  fell  oflF  the  first  when  he  was  as  far  as  *  Alex.'     They  were 
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put  on  and  he  wrote  *  Tow,'  and  his  hand  was  guided  in  com- 
pleting the  signature.  Dr.  Dubbs  put  his  hand  on  Mr.  Towar's 
and  kept  it  there  until  the  signature  was  finished."  That  this 
was  proof  by  the  second  witness  of  the  fact  of  signature,  is  beyond 
question.  He  wrote  all  his  name,  unassisted,  except  the  last  two 
letters.  His  hand  was  guided,  or  held,  while  he  wrote  the  last 
two.  That  a  part  of  the  name  was  written  with  the  aid  of  an- 
other person's  holding  the  hand  or  guiding  the  pen  does  not 
make  the  signature  any  the  less  that  of  the  alleged  testator. 
This  has  many  times  been  decided:  1  Har.  k  John.  480;  4 
Wash.  C.  C.  R.  262;  8  Ad.  &  El.  658;  17  Pick.  378;  1  Met. 
852 ;  8  Curt.  Ecc.  Reps.  752 ;  12  Harris  502,  Flannery's  Will. 
Why  then  was  not  the  fact  of  execution  proved,  at  least 
suflSciently  to  justify  the  court  in  submitting  it  to  the  jury? 
Because,  says  the  plaintiff  in  error,  the  same  witness  testified 
that  Mr.  Towar  was  unconscious  when  he  made  the  signature. 
But  was  the  court  to  disregard  the  proof  of  the  fact  of  signature, 
because  the  witness  denied  the  existence  of  mental  capacity? 
That  was  an  entirely  different  matter,  a  matter  exclusively  for 
the  jury,  in  regard  to  which  the  testimony  was  contradictory. 
Mrs.  Hogan  had  already  asserted  the  sufficient  capacity  of  the 
testator  by  attesting  the  will  as  a  subscribing  witness,  and  many 
of  the  facts  detailed  by  her  during  her  cross-examination  were 
inconsistent  with  the  opinion  she  expressed  that  Mr.  Towar  was 
unconscious  when  he  wrote  his  name.  Had,  therefore,  the  court 
withheld  the  codicil  from  the  jury,  notwithstanding  the  proof 
given  of  the  fact  of  signature,  they  would  not  only  have  under- 
taken to  pass  upon  the  competency  of  the  testator,  which  the  jury 
alone  could  do,  but  they  would  have  decided  as  matter  of  law, 
that  he  was  incompetent,  in  the  face  of  the  attestation  to  the 
contrary  by  Mrs.  Hogan,  the  direct  testimony  of  the  other  sub- 
scribing witness  examined,  the  detailed  facts  indicatory  of  con- 
scious intelligence,  and  the  legal  presumption  always  existing  in 
favour  of  mental  competency,  until  a  deranged  or  idiotic  state 
of  the  intellect  has  been  shown.  Such  a  decision  it  was  not  for 
the  court  to  make.  The  codicil  was,  therefore,  properly  admit- 
ted in  evidence.  And  there  was  no  duty  incumbent  upon  the 
plaintiff  to  call  the  third  subscribing  witness.  The  fact  of  exe- 
cution was  sufficiently  proved  bv  two,  and  more  was  not  needed. 
It  may  be  added  that  Dr.  Dubbs,  the  third  witness,  when  after- 
wards called,  distinctly  proved  that  the  codicil  was  in  fact  signed 
by  the  testator. 

Of  the  several  specifications  made  to  the  charge  of  the  court, 
but  two  were  pressed  in  the  argument.  The  others,  though  not 
abandoned,  were  justly  considered  without  merit.  It  was  urged, 
however,  that  the  court  erred  in  their  answer  to  the  defendant  in 
error's  second  point.     That  point  was  as  follows :  "  The  due  ex- 
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ecution  of  the  codicil  having  been  proved,  the  ontis  of  disproving 
it  and  proving  that  a  paper,  the  contents  of  which  were  unknown 
to  the  testator,  was  imposed  upon  him,  lies  on  the  defendant ; 
and  he  must  make  out  the  absence  of  a  sound  mind  by  positive 
proof,  and  any  evidence  short  of  a  positive  derangement  of  the 
intellect  will  not  furnish  a  substantive  objection  to  the  validity 
of  this  will."  Only  a  portion  of  this  proposition  was  affirmed 
unqualifiedly.  The  learned  judge  assented  to  the  former  part, 
namely,  '^  that  the  due  execution  of  the  codicil  having  been 
proved,  the  burden  of  disproving  it,  and  proving  that  a  paper, 
the  contents  of  which  were  unknown  to  the  testator,  was  imposed 
on  him,  lies  on  the  defendant."  The  plaintiff,  in  error  insists 
that  this  was  binding  instruction  that  the  codicil  had  been  duly 
executed.  Such  is  not  a  fair  construction  of  the  language  of  the 
point,  or  the  charge  of  the  court.  Both  were  aimed  at  an  enun- 
ciation of  what  the  law  would  be,  if  the  due  execution  of  the 
paper  was  proved.  The  court  was  called  upon  to  say  where  the 
burden  of  proof  would  lie,  after  the  forms  of  law  had  been  com- 
plied with,  and  they  so  understood  the  call.  This  is  clearly  indi- 
cated by  the  entire  answer  to  the  point,  and  by  what  was  said  in 
another  part  of  the  charge.  Thus  the  learned  judge,  in  speak- 
ing of  the  signature,  remarked,  '^  the  act  is  sufficiently  estab- 
lished to  make  the  codicil  a  legal  instrument,  provided  you  (the 
jury)  think  that,  at  the  time,  he  had  mind  enough  about  him  to 
do  that  act,"  that  is,  to  sign.  And  again  he  said,  **  it  is  for  you 
to  consider  and  come  to  the  conclusion,  whether,  at  the  time  Mr. 
Towar  put  his  name  to  the  codicil,  he  was  competent  to  do  the 
act."  What  act  did  the  judge  mean  ?  The  question  admits  of 
but  one  answer,  which  is,  the  act  of  executing  his  will — so  the 
jury  must  have  understood  him.  There  is  no  ground,  therefore, 
for  the  complaint  that  the  court  tbok  away  from  the  jury  the 
question  of  fact  whether  the  codicil  was  duly  executed  by  the 
alleged  testator's  signature. 

llie  other  exceptions  to  the  charge  relate  to  what  was  said  re- 
specting the  measure  of  capacity  necessary  to  constitute  a  sound 
disposing  mind.  We  discover  no  error  in  the  instructions  given. 
We  will  not  enter  into  the  metaphysics  of  the  argument  against 
the  court's  answer  to  the  ninth  point  of  the  plaintiff  below.  As 
addressed  to  the  common  understanding,  its  plain  meaning  was, 
that  if  the  testator  had  reflected  sufficiently  upon  the  disposi- 
tions that  he  intended  to  make,  before  he  stated  them  to  the 
scrivener,  it  was  not  necessary  that  he  should  again  go  over  the 
whole  ground  of  his  former  reflection.  That  to  state  the  pur- 
poses which  were  the  results  of  reflection,  required  not  considera- 
tion so  much  as  memory,  and  that  if  the  testator's  memory 
recalled,  and  if  he  understandingly  stated  to  the  scrivener  those 
intentions  which  were  the  results  of  his  previous  reflection — in- 
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tentions  formed  when  his  soundness  of  mind  was  undoubted — ^it 
was  sufficient.     In  all  this  there  was  no  error. 

We  approve  of  the  refusal  of  the  court  to  affirm  the  point  pre- 
sented by  the  defendant  below.  It  was  foreign  to  the  issue,  and 
had  no  connection  with  the  matter  to  be  tried. 

The  remaining  assignments  of  error  have  reference  to  the 
verdict.  They  assume,  against  the  record,  that  there  were  two 
verdicts,  and  they  aver  tnat  one  of  them  was  repugnant  and 
uncertain.  The  assumption  is  unwarranted.  There  was  but  one 
verdict,  a  general  one  for  the  plaintiff.  The  sealed  paper  filed 
was  not  a  verdict,  nor  did  it  become,  by  filing,  any  part  of  the 
record :  Dornick  v.  Reichenbach,  10  S.  &  R.  84.  There  is  no- 
thing, therefore,  in  these  assignments. 

The  judgment  is  affirmed. 


Kamborger^s  Administrator  versus  Ingraham. 

Validity  of  Married  Woman's  Bond  for  Purchase-money, 

A  judgment-bond  given  by  a  married  woman  for  the  porohase-money  of  a 
lot  of  ground  conveyed  to  ner,  though  invalid  as  a  personal  obligation,  will 
constitute  a  valid  lien  upon  the  property. 

Error  to  the  Common  Pleas  of  Delaware  county. 

On  the  4th  of  June  1856,  Peter  Ingraham  and  wife  conveyed 
to  Hannah  Ramborger  a  house  and  tract  of  land  in  Darby  town- 
ship, and  took  from  her  a  judgment-bond  in  $600,  conditioned 
for  the  payment  of  $300,  in  one  year  from  June  5th  1856,  part 
of  the  purchase-money,  which  was  entered  up  on  the  same  day. 
At  the  time  of  the  execution  of  this  bond,  Hannah  Ramborger 
was  a  married  woman.  Shortly  afterwards,  she  died,  leaving 
her  husband  and  an  infant  child  surviving  her.  In  this  proceed* 
ing  her  estate  was  represented  by  her  husband,  as  administrator. 
Samuel  Hanly,  to  whom  the  lien  was  assigned,  sued  out  a  sou 
fa.y  and  recovered  judgment  for  the  amount  of  the  claim,  in 
order  to  sell  the  real  estate,  whereupon  a  rule  was  granted  on 
the  plaintiff,  requiring  him  to  show  cause  why  the  judgment 
should  not  be  opened,  and  the  defendant  let  into  a  defence. 
October  5th  1860,  this  rule  was  discharged,  and  it  was  ordered 
by  the  court  below,  that  any  execution  issued  on  said  judgment 
should  be  levied  only  upon  the  lands  conveyed  to  Mrs.  Rambor- 
ger by  Mr.  and  Mrs.  Ingraham. 

The  defendant  thereupon  sued  out  this  writ,  and  assigned  for 
error  here, 

1.  The  court  erred  in  discharging  said  rule,  and  in  directing 
that  execution  should  issue  upon  the  judgment. 
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2.  The  court  should  have  decreed  that  the  judgment  be  opened 
and  set  aside,  or  the  defendant  let  into  a  defence. 

E,  DarKngtoTij  for  plaintiff  in  error. — The  question  is,  whether 
Mrs.  Ramborger,  who  was  a  married  woman,  had  a  legal  power 
to  execute  the  bond  and  warrant  on  which  the  judgment  in  con- 
troversy was  entered.  Prior  to  the  Act  of  1848,  she  could  not : 
Dorrance  v.  Scott,  3  Wh.  309.  Since  the  passage  of  that  Act, 
this  court  has  held,  in  Patterson  v.  Robinson,  1  Casey  81,  that 
it  might  be  done  where  the  purchase-money  was  charged  on  the 
land,  by  the  terms  of  this  conveyance ;  but  in  this  case,  there  is 
no  allusion  in  the  deed  to  the  unpaid  purchase-money,  nor  does 
it  contain  any  covenant  for  the  payment  of  the  bond  given  for  it. 

The  counsel  for  the  defendant  in  error  submitted  no  printed 
argument. 

The  opinion  of  the  court  was  delivered,  January  28th  1861,  by 
LowBiE,  C.  J. — There  is  no  error  apparent  on  the  face  of  this 
record.  It  is  only  by  extraneous  evidence  that  we  discover  that 
it  was  confessed  by  a  married  woman,  and  the  same  evidence 
shows  that  it  was  confessed  by  her  to  secure  the  payment  of  part 
of  the  purchase-money  of  a  lot  of  ground  then  bought  by  and 
conveyed  to  her.  The  conveyance  with  the  lien  for  the  unpaid 
purchase-money,  is  all  one  transaction,  and  we  must  treat  both 
the  benefit  and  the  burden  as  valid.  The  judgment-bond  and 
the  judgment  entered  on  it  are  both  invalid,  as  the  personal  obli- 
gation of  a  married  woman :  but  they  constituted  a  valid  lien  on 
the  lot  purchased,  and  the  court  was  right  in  so  restricting  the 
effect  of  the  execution.  The  case  is  ruled  by  our  decision  in 
Patterson  v.  Bobinson,  1  Casey  81. 

Proceedings  affirmed. 


1.  A  plea  of  accord  and  satisfaction  must  allege  not  only  a  clear  agree- 
ment or  accord,  but  that  it  was  execnted,  by  the  acceptance  of  the  matter 
agreed  npon  in  satisfaction.  Readiness  to  perform  the  accord  or  a  tender  of 
performance,  or  even  part  performance  ana  readiness  to  perform  the  rest,  is 
not  enough. 

2.  Where  a  defendant  alleged  in  his  affidavit  of  defence,  an  agreement 
to  receive  in  satisfaction  a  smaller  sum  of  money  at  a  time  sooner  than 
the  debt  fell  due,  and  a  tender  to  the  connsel  of  the  creditor,  without  alledng 
an  acceptance  by  either  the  plaintiff  or  his  counsel,  it  was  hdd,  that  there 
was  no  execution  of  the  accord  and  no  satisfaction,  and  that  the  defence 
fiedled. 
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Error  to  the  District  Court  of  Philadelphia, 
This  was  an  amicable  action  in  case,  entered  in  the  District 
Court  of  Philadelphia,  to  December  Term  1859,  in  which  George 
A.  Heam  was  plaintiff,  and  John  Kiehl  and  William  Kiehl, 
partners,  doing  business  as  John  Kiehl  &  Son,  were  defendants. 
The  suit  was  brought  on  a  promissory  note  for  $168.95,  signed 
by  defendants,  September  5th  1859,  and  payable  to  order  of 
plaintiff,  four  months  after  date. 

The  defendant  (John  Kiehl)  filed  the  following  aflSdavit  of 

defence :  "  The  said  defendants  have  a  just  and  full  defence  to 

the  whole  of  claim  of  the  plaintiff  in  this  action,  the  nature  and 

character  of  which  is  as  follows  :  That  the  said  defendants  were 

indebted  to  the  said  plaintiff  the  amount  of  their  note  on  which 

suit  is  brought,  due  8th  of  January  1860,  for    .     .     .     $168.95 

Another  note,  to  fall  due  5th  March  1860,  for   .     .       172.50 

A  bill  of  goods  of  the  5th  of  October,  at  4  and  6  mos.   206.63 

A  bill  of  goods  of  the  10th  of  November,  at  6  mos.       147.50 

Whole  amount  of  indebtedness $695.58 

Finding  themselves  embarrassed  in  their  circumstances,  they 
were  compelled  to  propose  a  compromise  with  their  creditors ; 
for  that  purpose,  one  of  the  defendants  went  to  New  York  with 
the  wife  of  the  other,  as  the  agent  of  both,  for  the  purpose  of 
compromising  with  the  creditors  there ;  when  the  agent  called 
upon  the  said  George  A.  Hearn,  the  plaintiff,  and  proposed  a 
compromise.  The  note  on  which  this  action  is  now  brought  was 
in  the  hands  of  C.  Guillou,  Esq.,  for  collection ;  on  or  about  the 
26th  day  of  January,  the  said  agent  had  an  interview  with  said 
plaintiff,  when  he  agreed  that,  in  consideration  of  the  note  and 
bills  not  then  due  nor  having  matured,  he  would  agree  to  take 
fifty  per  cent,  on  the  dollar  for  his  whole  debt  against  the  de- 
fendants, one-half  to  be  paid  in  cash,  and  the  note  of  these 
defendants  at  three  months  for  the  other  half  of  the  said  sum 
of  fifty  per  cent,  on  the  dollar ;  and  as  the  said  note  was  in  the 
hands  of  his  counsel,  Mr.  Guillou,  he  would  write  to  him  to  com- 
promise and  settle  the  whole  claim  on  those  terms.  The  said 
agent  at  once  wrote  to  this  affiant  the  terms  agreed  upon  for  the 
compromise ;  and,  on  his  return,  and  before  the  commencement 
of  this  action,  this  affiant  called  upon  the  said  attorney  of  the 
plaintiff,  in  pursuance  of  said  agreement,  and  tendered  to  him 
the  one-half  of  the  said  whole  indebtedness,  in  cash,  and  the 
note  of  said  defendants  at  three  months,  and  he  declined  to  ac- 
cept it,  saying  he  had  no  authority  from  his  client  to  make  the 
settlement.  The  one-half  the  whole  debt  is  $847.79,  that  is 
fifty  per  cent,  of  the  whole ;  when  before  the  suit  was  brought, 
he  tendered  the  sum  of  $174.84,  adding  eighty-five  cents,  the 
interest  on  the  note  now  in  suit,  and  also  tendered  the  note  of 
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John  Kiehl  &  Son  for  $176.60,  the  interest  on  the  true  amount 
of  the  note  being  added  thereto,  all  of  which  was  refused ;  and 
this  affiant  saith  that,  before  said  suit  was  brought,  he  complied 
in  all  respects  strictly  with  the  contract  which  was  made  by  the 
agent  of  these  defendants  with  said  plaintiff." 

To  this  was  appended  the  voluntary  affidavit  of  Jane  B.  Kiehl, 
confirming  the  statement  contained  in  the  affidavit  of  defence. 

The  court  below  entered  judgment  in  favour  of  plaintiff  for 
want  of  a  sufficient  affidavit,  whereupon  the  defendant  sued  out 
this  writ,  assigning  for  error  the  entering  of  judgment  for  plain- 
tiff on  the  affidavit  filed. 

A.  V.  ParsonSy  for  plaintiff  in  error,  argued  that  the  contract 
set  forth  in  the  affidavit  of  defence  was  a  valid  one,  under  which 
the  creditor  secured  an  immature  and  doubtful  claim,  and  citing 
Addison  on  Contracts  21 ;  Bathby  v.  Snowden,  3  Camp.  475 ; 
Wood  V.  Roberts,  2  Starkie  417 ;  Hind  v.  Holdship,  2  Watts 
104  ;  Mercer  v.  Lancaster,  6  Barr  160 ;  Klett  v.  Claridge,  et  al, 
7  Casey  106 ;  Reed  v.  Martin,  5  Casey  179,  as  to  the  question 
of  consideration  in  such  cases. 

C.  OuilhUy  for  defendant  in  error. — The  cases  cited  by  plain- 
tiff are  not  in  point ;  those  in  3  Campbell  475  and  2  Starkie  417, 
recognise  the  validity  of  contracts  for  compounding  debts  when 
entered  into  by  a  number  of  creditors,  and  are  exceptions  to  the 
case  of  Cumber  v.  Wane,  1  Strange  425.  In  Mercer  v,  Lancas- 
ter, a  note  was  given  to  relieve  Lancaster  for  notes  advanced  by 
him.  Reed  v.  Martin  was,  like  this,  the  case  of  an  unexecuted 
agreement,  and  is  against  plaintiff  in  error. 

Where  the  agreement  is  to  pay  or  deliver  a  less  sum  in  dis- 
charge of  a  greater,  there  is  no  extinguishment  of  the  debt,  un- 
less the  contract  is  fully  executed  and  accepted :  Spruneberger 
V.  Dentler,  4  Watts  126;  Rising  v.  Patterson,  5  WL  316 ;  1  Sm. 
Lead.  Cases  439. 

The  opinion  of  the  court  was  delivered,  January  28th  1861,  by 
Woodward,  J. — Accord  and  satisfaction  is  a  good  plea  by  a 
debtor  to  the  action  of  his  creditor,  but  the  legal  notion  of  accord 
is  a  new  agreement  on  a  new  consideration  to  discharge  the 
debtor.  And  it  is  not  enough  that  there  be  a  clear  agreement 
or  accord,  and  a  sufficient  consideration,  but  the  accord  must  bo 
executed.  The  plea  must  allege  that  the  matter  was  accepted  in 
satisfaction.  Mere  readiness  to  perform  the  accord,  or  a  tender 
of  performance,  or  even  a  part  performance  and  readiness  to 
perform  the  rest,  will  not  do.  Such  is  the  law  between  debtor 
and  creditor. 
The  exception  to  these  rules,  is  where  a  number  of  creditors 
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agree  to  accept  of  a  common  debtor  a  composition  amounting  to 
less  than  their  entire  demand.  Such  agreements  are  binding, 
the  consideration  for  the  contract  of  each  creditor  being  found 
in  the  agreement  of  the  other  creditors.  See  the  authorities 
collected  in  note  to  1  Smith's  Leading  Cases  443-446,  and  in 
Spruneberger  v.  Dentler,  4  Watts  126,  and  Rising  v,  Patterson, 
5  Wh.  316. 

The  only  consideration  discernible  in  the  agreement  alleged 
in  the  affidavit  of  defence  in  this  case,  is  time.  The  sum  stipu- 
lated to  be  paid  in  satisfaction  of  the  debt,  was  to  be  paid  a  lit- 
tle sooner  than  the  whole  debt  would  fall  due,  and  that  was  the 
consideration  for  the  plaintiflF's  promise.  There  was  no  other. 
Granting  the  sufficiency  of  this  consideration,  there  was  no  exe- 
cution of  the  accord.  There  was  riot  even  a  tender  to  the  plain- 
tiff^ but  only  to  his  counsel.  There  was  no  acceptance  by  either 
the  plaintiflfor  his  counsel.  There  was  therefore  no  satisfaction 
and  so  no  defence,  set  forth  in  the  affidavit. 

Judgment  affirmed. 


Collins  versus  Webster. 

Execution  for  whole  Debt  on  default  of  Payment  of  Annual  Interest. 

Where  a  voluntary  jodement  was  given,  payable  in  five  years,  with  inlerest 
payable  annually,  upon  the  condition  that  if  default  be  made  in  the  payment 
of  interest  for  sixty  days,  the  whole  debt  should  become  due  and  payable. 
Held,  that  an  execution  which  issued  five  months  after  the  first  year's  inte- 
rest bad  become  due,  was  primd  facie  regular,  without  any  suggestion  on  the 
record  uf  non-payment,  but  should  be  set  aside  by  the  court  below,  on  proof 
of  payment  according  to  the  condition.  Such  judgments  are  under  the  equi- 
table control  of  the  court  in  which  they  are  entered  up. 

Error  to  the  Common  Pleas  of  Delaware  county. 

Thomas  Collins,  of  Philadelphia,  purchased  in  March  1859,  a 
farm  in  Delaware  county,  for  $9500 ;  paid  on  account  of  the 
purchase-money  in  cash  about  $3000,  and  gave  a  bond  with  war- 
rant of  attorney  to  confess  judgment  and  a  mortgage  for  $6700, 
to  John  Webster,  payable  in  five  years  from  date,  with  interest 
at  six  per  cent.,  payable  annually,  and  providing  therein  that 
if  default  be  made  on  the  payment  of  interest  for  sixty  days 
after  any  of  the  interest  payments  shall  beconie  due,  then  the 
whole  debt  should  become  due  and  payable.  Judgment  was  en- 
tered on  this  bond  in  the  District  Court  of  Philadelphia,  March 
18th  1859,  in  which  the  proviso  as  to  interest  was  entered  on  the 
record.  On  the  16th  of  August  1860,  the  record  of  this  judg- 
ment was  filed  in  the  Court  of  Common  Pleas  of  Delaware 
county  (and  entered  as  in  the  original  entry)  by  the  plaintiff, 
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i^ho  on  tlie  same  day  issued  an  execution,  under  which  the  farm 
of  defendant  was  levied  on  and  condemned.  On  the  24th  of 
September  1860,  a  vend.  ex.  was  issued,  and  on  the  8th  of  No- 
vember 1860,  the  farm  was  sold  by  the  sheriff  for  $4600. 

On  the  24th  of  October  1860,  Collins  sued  out  this  writ,  and 
assigned  for  error  the  allowance  of  any  process  in  execution  of 
the  judgment  entered  in  the  District  Court  of  Philadelphia 
county,  because  the  record  shows  that  the  money  mentioned  in 
the  condition  of  the  bond  was  not  due  and  payable. 

John  P.  Owens,  for  plaintiff  in  error,  contended  that  as  the 
record  contained  no  averment,  certificate,  or  proof  of  any  kind 
that  the  interest  due  by  the  terms  of  the  bond  of  March  2d 
1860,  was  unpaid,  and  had  remained  so  for  sixty  days,  the  issu- 
ing of  the  writs  of  execution  within  five  years  by  tne  Common 
l^leas  of  Delaware  county  was  error :  citing  in  support  of  these 
points.  King  v.  Nimmick,  10  Casey  297. 

The  opinion  of  the  court  was  delivered,  January  28th  1861,  by 
LowRiE,  C.  J. — The  error  assigned  here  is  to  the  execution ; 
but  the  record  does  not  sustain  it.  The  judgment  is  to  secure 
the  payment  of  the  debt  in  five  years,  with  interest  annually, 
and  with  a  provision  that,  on  default  of  sixty  days  in  paying  in- 
terest, the  whole  debt  shall  be  due.  The  execution  was  not 
issued  until  five  months  after  the  first  year's  interest  had  become 
due,  and  therefore  it  appears  to  be  quite  regular.  Such  judg- 
ments, obtained  by  confession  and  without  writ,  are  under  the 
equitable  control  of  the  court,  and  if  the  defendant  below  had 
really  paid  the  interest,  he  could  and  ought  to  have  shown  that 
fact  to  the  court  below,  and  then  the  execution  would  have  been 
set  aside.  This  is  not  the  place  to  show  that  fact ;  but  even 
here  it  is  not  alleged ;  See  Banning  v.  Taylor,  12  Harris  289. 

Proceedings  afiSrmed. 


Hill  versus  Newman.  

38         151 
Claim  for  Mauling  Materials  for  Building,  is  within  the  Mechanics*      29  SC   178 

Inen  Law, 

Where  a  teamster  who  had  hauled  the  lumber  used  in  the  erection  of  a 
building,  filed  bis  claim  therefor,  under  the  Mechanics'  Lien  Law,  it  was 
held  error  in  the  court  below  to  strike  off  the  lien. 

Error  to  the  Common  Pleas  of  Delaware  county. 

The  plaintiff  in  error,  George  W.  Hill,  on  the  9th  of  February 
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1860,  filed  a  mechanic's  lien  against  a  two  story  dwelling  house^ 
kitchen,  and  stable,  and  the  lot  of  ground  on  which  they  were 
erected,  in  Aston  township,  Delaware  county,  naming  therein 
the  Right  Rev.  J.  N.  Newman,  and  his  successors  in  oflSce,  as 
owner,  or  reputed  owner,  and  George  W.  Williams,  contractor, 
and  appending  thereto  his  bill,  which  was  for  hauling  lumber  for 
the  building  described  in  the  claim. 

On  the  27th  of  August  1860,  Mr.  U.  Darlington  obtained  a 
rule  to  show  cause  why  the  lien  should  not  be  stricken  off  the 
record,  which  on  the  18th  of  October  1860,  was  made  absolute ; 
whereupon  the  plaintiff  sued  out  this  writ,  assigning  for  error 
here,  the  striking  off  the  lien,  as  above  stated. 

William  Darlington^  for  plaintiff  in  error,  contended  that  the 
claim  being  for  work  done  for  or  about  the  building,  was  within 
the  terms  and  spirit  of  the  lien  law,  and  the  ruling  of  this  court 
in  Harlan  v.  Rand,  3  Casey  316. 

U.  Darlington,  contri. 

The  opinion  of  the  court  was  delivered  January  31st  1861,  by 
LowRiE,  C.  J. — The  law  is,  that  every  building  may  be  sub- 
jected to  a  lien  for  the  payment  of  all  debts  contracted  for  work 
done  and  materials  furnished  for  or  about  its  erection  ;  and  this 
may  very  fairly  be  taken  to  include  the  work  of  hauling  the  ma- 
terials to  the  place  of  building.  We  think  we  should  have  to 
unduly  strain  the  language  in  order  to  exclude  it.  It  is  work 
about  the  erection  of  the  house,  and  is  of  course  charged  for  by 
the  material-man,  when  he  has  the  lumber,  stone,  brick,  sand,  or 
lime  delivered  by  his  own  carters.  The  hauling  away  of  the 
clay  dug  out  of  the  cellar  and  foundation,  is  always  considered 
proper  work  for  him ;  and  we  know  not  why  the  carter  may  not 
be  a  proper  man  to  claim  it,  if  he  did  the  work  at  the  request  of 
the  owner  or  the  contractor,  and  not  as  a  mere  hireling  under 
the  contractor  or  under  a  sub-contractor.  We  think,  therefore, 
that  this  lien  ought  not  to  have  been  struck  off. 

The  order  striking  off  the  lien  is  reversed,  and  the  lien 
restored,  and  the  record  remitted. 
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Kichardson  vefi^sm  Hogg. 

Same  versus  Journey. 

Same  versm  Hogg. 

PartnershipSy  Inmtted  and  OeneraJ. — LiahUity  of  Partnen, 

1.  No  partnership  is  limited  in  Pennsylvania  unless  it  be  formed  in  strict 
compliance  with  the  Acts  of  Assembly  relating  to  limited  partnership. 

2.  The  Act  of  Assembly  in  relation  to  limited  partnership,  requires  that 
the  capital  contributed  by  the  special  partner  shall  be  in  actual  cash :  it  can- 
not be  in  a  stock  of  goods. 

3.  Where,  in  the  articles  of  limited  partnership,  it  was  stipulated  that  the 
eon  of  the  special  partner  should  keep  the  books,  and  have  a  general  super- 
vision over  the  business  during  the  partnership,  at  a  salary,  and  that  the 
general  partner  should  sign  no  note,  or  check  on  bank  for  firm  money,  with- 
out the  son's  knowledge  and  approval,  it  was  HM,  in  an  action  by  one  of 
the  creditors  against  the  special  partner,  that  the  partnership  was  not  limited, 
but  general,  and  that  the  special  partner  was  liable  for  the  firm  debts. 

Error  to  the  District  Court  of  Philadelphia. 

William  Richaxdson  and  John  Lemon  were  sued  in  the  District 
Court  as  partners  trading  as  John  Lemon,  by  William  Hogg,  Jr., 
on  a  promissory  note  dated  March  21st  1860,  for  $580.79, 
payable  in  six  months,  signed  by  John  Lemon;  payable  to 
nis  own  order,  and  endorsed  by  him  in  blank.  There  were 
two  other  suits  against  the  same  firm,  one  by  Mr.  Journey  and 
one  by  Mr.  Hogg,  in  which  the  same  questions  were  presented 
for  the  decision  of  the  court  below,  the  same  errors  assigned, 
and  which  were  argued  together  in  this  court.  A  copy  of  the 
plaintiff's  claim  was  filed  with  the  declaration  in  each  case,  and 
was  responded  to  by  affidavits  of  defence  on  the  part  of  Mr. 
Richardson,  who  was  joined  with  Mr.  Lemon  as  co-defendant,  as 
follows,  to  wit : — 

"  William  Richardson,  one  of  the  above  defendants,  being  duly 
sworn,  deposes  and  says  that  he  has  a  defence  to  the  above  action, 
of  the  following  nature  and  kind,  viz. :  That  the  note  sued  upon 
was  drawn  and  endorsed  by  John  Lemon,  above  named,  without 
this  deponent's  knowledge  or  privity;  that  the  firm  of  John 
Lemon  was  a  limited  partnership,  under  the  Act  of  1836,  in 
which  he,  this  deponent,  was  a  special  partner  only,  and  that  he, 
this  deponent,  has  complied  with  the  terms  and  conditions  of  the 
law,  which  were  duly  published ;  that  he,  this  deponent,  has  not 
withdrawn  any  part  of  the  moneys  contributed  by  him,  as  set 
forth  in  the  articles  of  copartnership — a  copy  of  which,  recorded 
in  Limited  Partnership  Book  T.  H.,  No.  1,  page  805,  &c.,  is 
hereto  annexed,  marked  *  A,'  and  which  he  submits  to  the  court 
as  a  part  hereof.  Nor  has  this  deponent  received  anything  in 
money,  goods,  or  securities,  from  the  partnership  on   account 
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thereof;  nor  has  he  interfered  in  the  general  condnct  or  manage- 
ment of  the  business,  which  was  alone  conducted  by  the  said 
John  Lemon,  under  the  name  of  John  Lemon,  and  not  by  this 
deponent  and  him,  under  that  name,  except  in  the  special  man- 
ner above  mentioned." 

By  the  articles  of  copartnership  referred  to  in  the  aflSdavit,  it 
appeared  that  William  Richardson  and  John  Lemon,  on  the  6th 
of  March  1860,  entered  into  an  agreement  for  a  limited  partner- 
ship in  the  business  of  buying  and  selling  carpeting  in  Philadel- 
phia, under  the  firm  name  of  John  Lemon,  for  two  years,  unless 
dissolved  by  consent  of  parties  or  death.  Richardson  was  to  fur- 
nish the  stock  in  the  store,  valued  at  $6700,  and  $5000  in  cash 
capital,  while  Lemon  was  to  furnish  all  his  time,  attention,  labour, 
and  skill  in  and  about  the  conducting  of  the  business.  Richard- 
son was  to  be  entitled  to  the  interest  at  6  per  cent,  on  $10,000, 
and  66f  per  cent,  of  the  annual  profits  of  the  business,  while 
Lemon  was  to  have  for  his  services  38J  per  cent,  of  the  profits 
if  the  same  should  exceed  $1200,  which  sum  he  was  to  have  in 
any  event.  A  son  of  Mr.  Richardson  was  to  keep  the  books  of 
the  firm,  and  receive  a  salary  of  $1500.  All  notes,  checks,  and 
obligations  of  the  firm  were  to  be  signed  by  John  Lemon,  but 
not  without  the  knowledge  and  approval  of  the  book-keeper,  who 
was  to  enter  the  same  m  a  book  to  be  kept  for  the  purpose,  all 
books  to  be  open  to  the  inspection  of  the  partners.  The  salary 
of  Lemon  to  the  extent  of  $1200,  and  the  interest  due  to  Richard- 
son, to  be  drawn  out  by  them  annually. 

This  agreement  was  duly  executed  and  acknowledged  by  the 
parties,  and,  with  the  affidavit  of  Lemon  that  Richardson,  the 
special  partner,  had  paid  into  the  common  stock  the  $5000  spe- 
cified in  the  agreement,  was  properly  recorded. 

The  court  entered  judgment  in  favour  of  the  plaintiffs  in  each 
of  the  cases  for  want  of  a  sufficient  affidavit  of  defence,  which 
was  assigned  here  for  error  by  Richardson,  by  whom  the  writs 
of  error  were  taken. 

A.  Thampsonj  for  plaintiff  in  error. — The  requirements  of 
the  law  relative  to  limited  partnerships  were  all  observed  by 
the  special  partner,  and  the  affidavit  of  defence  was  therefore 
sufficient. 

The  appointment  of  supervising  clerk  was  not  a  violation  of 
the  law :  Troubat  on  Lim.  Part.,  §§  326,  S27.  The  statute  deed 
not  prohibit  the  blended  contribution  of  cash  and  merchandise — 
nor  the  receipt  of  interest  on  the  sum  contributed  by  the  special 
partner,  and  profits  as  provided  in  the  contract. 

A  substantial  compliance  with  the  conditions  of  the  law  is 
sufficient :  Andrews  v.  Schott,  10  Barr  47. 
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Wm.  S.  Price,  for  defendant  in  error. — The  parties  may  have 
intended  to  make  this  a  limited  partnership,  but  not  having  com- 
plied with  the  terms  and  conditions  of  the  law,  it  remained  and 
is  a  general  partnership. 

1.  The  contribution  of  a  special  partner  must  be  in  cash. 

2.  The  special  partner  must  not  interfere  in  the  management 
of  the  business,  as  was  done  in  this  case  through  the  son  of  the 
special  partner. 

3.  There  was  no  certificate  in  this  case  as  to  the  amount  of 
capital  contributed  by  each,  as  the  act  requires. 

4.  The  "  interest"  allowed  to  Richardson  was  usurious  on  his 
cash  contribution  of  $5000,  and  in  violation  of  §  15  of  the  act. 

5.  There  was  no  such  publication  as  the  9th  section  of  the  act 
requires ;  the  affidavit  avers  the  publication  of  "  the  terms  and 
conditions  of  the  law,**  not  "  of  the  partnership.**  See  Smith  v. 
Argall,  6  ffill  479 ;  8  Denio  435. 

The  opinion  of  the  court  was  delivered,  February  4th  1861,  by 
Strong,  J. — These  cases  present  but  one  question,  which  is, 
whether  the  partnership  averred  in  the  affidavit  of  defence  was  a 
general  or  a  limited  one.  This  is  to  be  determined  by  an  exami- 
nation of  the  articles  of  copartnership,  which  are  incorporated  into 
the  affidavit.  No  partnership  is  a  limited  one  under  our  Act  of 
Assembly,  unless  it  be  formed  in  compliance  with  the  requisitions 
of  the  act,  and  this  compliance  must  be  strict :  Smith  v.  Argall, 
6  Hill  479 ;  Andrews  v.  Schott,  10  Barr  47. 

In  several  particulars  the  partnership  formed  between  Rich- 
ardson and  Lemon  came  short  of  the  statutory  requisites  to  con- 
stitute it  only  a  limited  partnership.  The  law  demands  that  the 
capital  contributed  by  the  special  partner  shall  be  put  into  the 
common  stock  in  actual  cash  payments,  and  limits  his  liability 
to  the  amount  so  contributed.  It  does  not  contemplate  that  any 
portion  of  his  contributions  shall  be  of  uncertain  value.  Actual 
cash  is  better  for  the  firm,  and  of  course  for  its  creditors,  than 
an  old  stock  of  goods  is  likely  to  be ;  and  the  legislature,  while 
extending  to  a  special  partner  the  privilege  of  exemption 
from  general  liability,  took  care  to  provide  for  the  security  of 
creditors.  But  Richardson's  contribution  to  the  common  stock 
was  $5000  in  actual  cash,  and  a  stock  of  goods  then  on 
hand,  valued  by  parties  at  $6700.  By  the  articles,  these  con- 
tributions are  called  an  "invested  capital'*  of  $10,000,  of 
which  sum  it  was  stipulated  that  the  special  partner  might 
annually  draw  out  the  interest.  It  is  vain  to  deny  that  this 
was  an  attempt  to  form  a  common  stock  by  what  was  not 
an  actual  cash  contribution.  The  demands  of  the  law  are  also 
that  the  certificate  to  be  filed  in  the  office  of  the  recorder  of 
deeds,  and  recorded,  shall  contain  a  statement  of  the  "  amount 
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of  capital  which  each  special  partner  shall  have  contributed  to 
the  common  stock."  It  also  requires  that  the  general  partner 
shall  make  an  aflSdayit,  to  be  filed  with  the  certificate,  that  the 
special  partner  had  actually  paid  the  sum  specified  in  the 
certificate,  in  good  faith,  in  cash.  In  this  case  the  amount  of 
capital  contributed  by  Richardson  is  certified  to  have  been 
310,000,  or  $11,700,  but  there  was  no  affidavit,  nor  could  there 
have  been,  that  more  than  $5000  had  been  actually  paid  in 
cash. 

Another  equally  fatal  defect  in  the  articles  of  copartnership  is 
to  be  found  in  its  stipulations  that  the  son  of  the  special  partner 
should  keep  the  books  and  have  a  general  supervision  over  the 
whole  business  while  the  partnership  continued,  at  an  annual  salary 
of  $1500 ;  and  that  the  general  partner  should  sign  no  note  or 
other  obligation  to  pay  money,  or  check  to  draw  the  money  of 
the  firm  from  bank,  without  the  knowledge  and  approval  of  the 
said  son.  Now,  if  it  be  conceded  to  the  plaintiff  in  error  that  a 
special  partner  may  appoint  a  supervising  clerk  without  making 
himself  generally  responsible  for  the  debts  of  the  firm,  it  can 
with  no  reason  be  argued  that  the  clerkship  stipulated  for  in 
this  case  was  merely  for  supervision.  His  powers  under  the 
articles  extended  far  beyond  oversight,  and  other  duties  of  clerk- 
ship. They  were  controllinff.  Even  the  money  contributed  by 
Richardson  could  not  be  used  by  the  general  partner  without  the 
approval  of  this  clerk  appointed  by  him.  The  sum  of  $5000  was 
not  therefore  actually  paid  into  the  firm,  for  Richardson,  through 
his  clerk,  iretained  his  grasp  upon  it.  The  effect  of  this  arrange- 
ment was  to  make  the  general  partner  but  a  clerk,  instead  of 
the  "only  one  authorized  to  transact  business,"  and  to  convert 
the  special  partner,  through  his  appointee,  into  the  directing 
manager  of  the  firm ;  and  by  the  articles,  this  arrangement  was 
obligatory  upon  the  general  partner,  so  long  as  the  business 
should  last.  It  requires  no  argument  to  show  that  such  arrange- 
ments were  entirely  inconsistent  with  the  averment  that  the 
partnership  was  only  limited. 

The  court  was  therefore  right  in  giving  judgments  for  the 
plaintiffs,  notwithstandinff  the  affidavits  of  defence. 

The  judgment  in  each  case  is  affirmed. 
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West  Chester  School  District  versus  Darlington. 

Property  of  Non-rwident  Minors^  where  Taxable  for  School  Purposes, 

1.  Property  held  for  the  use  of  minors  residing  in  another  state,  is  taxable 
for  school  purposes  in  the  county  where  the  guardian  resides,  and  where  he 
holds  it  for  the  minor's  use,  under  the  Act  of  A^ril  22d  1846. 

2.  But  where  a  minor  resides  with  her  father  m  one  school  district,  and  her 
guardian  resides  in  another,  in  the  same  county,  the  property  held  by  the 
guardian  is  taxable  for  the  benefit  of  the  district  wherein  the  minor  lives. 

Error  to  the  Common  Pleas  of  Chester  county. 

This  was  an  amicable  action  in  case  between  The  West  Ches- 
ter School  District,  plaintiffs,  and  William  Darlington,  guardian 
of  the  estates  of  Sarah  H.  Tanner  and  Caroline  M.  Tanner,  and 
also  guardian  of  the  estate  of  Emma  V.  Cornog,  defendant,  in 
which  the  following  case  was  stated  for  the  opinion  of  the  court : 

William  Darlington,  a  resident  of  the  borough  of  West  Ches- 
ter, was,  on  the  2d  day  of  May  1855,  appointed  by  the  Orphans' 
Court  of  Chester  county,  guardian  of  the  estates  of  Sarah  H. 
Tanner  and  Caroline  M.  Tanner,  minors,  residing  in  the  state  of 
Ohio,  they  being  possessed  of  estates  lying  within  the  jurisdic- 
tion of  said  court :  and  on  the  29th  day  of  April  1852,  he  was 
also  appointed  by  said  court,  guardian  of  the  estate  of  Emma  V. 
Cornog,  a  minor  child  of  John  Cornog,  she  residing  with  her 
father  in  Wallace  township,  in  said  county  of  Chester. 

At  the  last  levy  and  apportionment  of  the  taxes  for  school  pur- 
poses, made  by  the  said  Scheol  Directors  of  the  West  Chester 
School  District,  there  was  levied  and  apportioned  on  the  personal 
property  of  the  said  Sarah  H.  Tanner  and  Caroline  M.  Tanner, 
the  minors  resident  in  the  state  of  Ohio,  a  tax  of  $4.78 ;  and  on 
the  personal  property  of  the  said  Emma  V.  Cornog,  the  minor 
resiaent  with  her  father  in  Wallace  township,  Chester  county,  a 
tax  of  96  cents.  These  taxes  were  levied  and  apportioned  on 
the  personal  property  of  the  said  minors  made  taxable  for  state 
and  county  purposes,  agreeably  to  the  copy  of  the  last  adjusted 
valuation  furnished  by  the  commissioners  of  Chester  county,  and 
it  is  admitted  to  be  a  correct  apportionment  of  said  tax,  on  the 
amount  of  personal  property  belonging  to  said  minors,  in  the 
hands  of  said  guardian,  but  which  the  said  guardian  objects  to 
paying,  on  the  ground  that  the  said  property  is  not  justly  charge- 
able with  the  payment  of  a  common  school  tax,  for  the  benefit 
of  the  West  Chester  common  school  district. 

If  the  court  shall  be  of  opinion  that  the  property  of  said  mi- 
nors, resident  in  the  'state  of  Ohio,  and  in  Wallace  township, 
Chester  county,  is  thus  taxable  in  the  hands  of  the  said  guardian, 
resident  in  West  Chester,  for  the  benefit  of  the  West  Chester 
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School  District,  then  judgment  to  be  entered  in  favour  of  the 
plaintiff,  for  the  sum  of  $5.74.  If  the  property  of  either  the 
minors  residing  in  Ohio,  or  the  minor  residing  in  Wallace  town- 
ship, Chester  county,  shall  be  thus  taxable,  and  the  other  not 
thus  taxable,  judgment  to  be  entered  for  the  plaintiff,  for  the 
amount  of  taxes  levied  on  the  property  thus  taxable.  If  neither 
is  thus  taxable,  judgment  to  be  entered  for  the  defendant. 

The  court  below  gave  no  written  opinion,  but  directed  judg- 
ment to  be  entered  in  favour  of  defendant,  which  was  assigned 
for  error  here  by  the  pUintiff. 

William  JS.  Barber  and  J.  Smith  Futheyj  for  plaintiff,  con- 
tended that  the  school  laws  of  Pennsylvania  required  the  direc- 
tors to  levy  for  school  purposes  whatever  property  was  subject 
to  taxation  for  state  or  county  purposes,  and  that  therefore  this 
property  was  liable  in  the  hands  of  the  ^ardian ;  that  the  fact 
of  non-residence  was  immaterial,  inasmuch  as  it  was  the  property 
within  the  district,  and  not  the  person  that  was  taxed ;  that  the 
owner  of  a  minor's  personal  property  is  the  guardian,  and  that 
the  laws  look  to  the  actual  situs  of  property,  and  tax  it  where  it 
is  found ;  citing  in  support  of  these  positions,  School  Law  of 
1836,  §  5 ;  Act  of  March  25th  1831,  Purdon  214 ;  Act  of  12th 
April  1838,  §  10,  Purdon  322  ;  Act  of  29th  April  1844,  Purdon 
787,  pi.  98;  Act  of  22d  April  1846,  §  1,  Purdon  789,  pi.  106; 
Saving  Fund  v.  Yard,  9  Barr  359 ;  Act  of  7th  April  1849,  §  22, 
80,  Purdon  272;  Act  of  1854,  §§  29,  30,  52,  Purdon  1065,  pi. 
88 ;  Hood's  Estate,  9  Harris  114 ;  Short's  Estate,  4  Harris  66 ; 
Spangler  v.  York  County,  1  Harris  322 ;  Fire  Insurance  Co.  v. 
Northampton,  9  Barr  413 ;  Easton  Bridge  Co.  v.  The  County,  9 
Id.  415;  Commonwealth  v.  Smith,  6  Id.  142;  contending  that 
The  School  Directors  v.  James,  2  W.  &  S.  668,  was  decided  by  a 
divided  court,  after  re-argument,  and  does  not  rest  on  proper 
principles. 

There  was  no  printed  argument  presented  by  defendant  in 
error. 

The  opinion  of  the  court  was  delivered,  February  4th  1861,  by 
Strong,  J. — However  strong  may  be  our  convictions  of  the 
injustice  and  impolicy  of  taxing  the  personal  property  of  non- 
resident minors  for  the  benefit  of  the  school  district  in  which 
their  guardian  may  happen  to  reside,  its  liability  to  such  taxa- 
tion is  to  be  determined  by  the  directions  of  the  Acts  of  Assem- 
bly. The  29th  section  of  the  Act  of  May  8th  1854,  entitled, 
"  An  Act  for  the  regulation  and  continuance  of  a  system  of  edu- 
cation by  common  schools,"  enacted,  "  that  for  the  purpose  of 
enabling  the  board  of  directors  or  controllers  (of  any  school  dis- 
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trict)  to  assess  and  apportion  the  tax  for  the  ensuing  school 
year,  the  county  commissioners  shall,  when  required,  furnish  the 

f)re8ident  or  secretary  of  the  board  with  a  correct  copy  of  the 
ast  adjusted  valuation  of  proper  subjects  and  things  made  taxa- 
ble in  the  same  for  state  or  for  county  purposes,  which  said  pro- 
perty, subjects,  and  things  are  hereby  made  taxable  for  school 
purposes,  according  to  the  provisions  of  the  Act."  And  the  30th 
section  requires  the  board  of  directors  or  controllers  to  levy  and 
apportion  the  said  school  tax,  not  exceeding  the  amount  of  state 
and  county  taxes  authorized  by  law  to  be  assessed,  on  all  objects, 
persons,  and  property,  made  or  to  be  made  taxable  for  state  or 
county  purposes.  There  is  no  room  for  doubt,  therefore,  that 
whatsoever  and  whosoever  in  any  school  district,  is  taxable  for 
state  or  county  purposes,  is  also  taxable  under  the  school  law. 
The  question  then  becomes,  is  personal  property  of  non-resident 
minors,  in  the  hands  of  their  guardian,  taxable  for  state  or 
county  purposes  in  the  district  in  which  the  guardian  resides  ? 
If  the  statutory  provisions  were  the  same  now  that  they  were  in 
1837  or  1841,  the  question  must  be  answered  in  the  negative,  on 
the  authority  of  School  Directors  v.  James,  2  W.  &  S.  568.  But 
they  are  not  the  same.  Then  the  subjects  of  taxation  were  de- 
scribed as  "all  personal  estate  and  property"  "owned  or  pos- 
sessed," the  description  evidently  intending  beneficial  ownership 
or  possession.  Wherever  the  beneficial  ownership  was,  there  was 
the  duty  to  assess  and  to  levy  the  taxes.  Hence,  the  domicile 
of  the  minor,  in  the  case  cited,  was  regarded  as  all  important. 
On  the  22d  of  April  1846,  P.  L.  486,  another  Act  was  passed, 
by  which  county  commissioners  are  required  to  "  assess  a  tax 
for  state  purposes  upon  all  property,  real  and  personal,  not 
taxed  under  existing  laws,  held,  owned,  used,  or  invested,  by 
any  person,  company,  or  corporation,  in  trust  for  the  use, 
benefit,  or  advantage  of  any  other  portion,  company,  or  cor- 
poration." The  assessors  of  each  ward  or  township  are  also 
required  to  ascertain  and  return  the  amount,  description,  and 
value  of  the  said  several  objects  of  taxation.  That  under 
this  Act  and  those  which  preceded  it,  the  property  in  the 
hands  of  the  defendant  is  taxable  for  state  purposes,  would 
seem  to  be  beyond  question.  This  much,  at  least,  is  ruled  in 
Spangler  v.  York  County,  1  Harris  822,  and  The  Borough  of 
Carlisle  v.  Marshall,  12  Casey  397.  But  where  is  it  taxable  ? 
So  far  as  relates  to  the  property  held  for  the  use  of  the  minors 
resident  in  Ohio,  it  must  be  taxable  in  West  Chester,  where  the 
guardian  lives,  or  not  at  all.  Before  the  Act  of  1846,  property 
thus  held  by  a  ^ardian  was  not  taxable  under  laws  then  exist- 
ing, and  it  was  therefore  directly  within  the  purview  of  that  Act, 
the  object  of  which  was  to  reach  all  property  not  theretofore 
taxed,  held  in  trust,  or  for  the  use  of  others.  The  purpose  of 
the  Act  would  be  defeated,  if  we  were  to  hold  that  the  personal 
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property  held  for  the  use  of  the  minors  resident  in  Ohio,  is  not 
taxable  where  their  guardian  resides,  and  where  he  holds  it  for 
their  use ;  for  there  only  can  it  be  assessed. 

But  the  Act  of  1848  does  not  embrace  the  case  of  the  property 
of  the  other  minor,  who  resides  with  her  father,  in  Wallace  town- 
ship, another  school  district  of  Chester  county.  That  was  taxa- 
ble under  the  laws  existing  at  the  time  when  the  Act  of  1846 
was  passed,  and  was  therefore  expressly  exempted  from  its  ope- 
ration. But  though  taxable,  it  was  not  taxable  for  school  pur- 
poses in  West  Chester,  as  was  directly  decided  in  School  Direc- 
tors V.  James.  Doubts  have  been  entertained  respecting  the 
soundness  of  that  decision,  and  certainly  the  opinions  therein 
expressed  respecting  the  domicile  of  the  minor,  are  in  conflict 
with  many  authorities,  both  English  and  American.  But  whether 
the  court  was  right  or  wrong  in  those  opinions,  cannot  detract 
from  the  authority  of  the  decisions  as  bearing  upon  the  present 
case.  The  defendant  here  was  guardian,  not  of  the  person,  but 
of  the  estate  of  the  minor.  No  one  contends  that  such  a  guar- 
dian, one  who  has  no  control  of  the  person  of  the  ward,  can 
change  the  domicile  of  that  ward,  and  change  it,  too,  while  the 
father  is  living.  If,  therefore,  before  the  Act  of  1846,  it  was 
the  beneficial  ownership  or  possession  of  personal  property  that 
was  made  liable  to  taxation,  and  that  Act  made  no  change  in 
•regard  to  property  taxable  before  its  passage,  the  tax  upon  the 
property  of  Emma  V.  Cornog  for  the  benefit  of  the  West  Chester 
school  district,  is  not  warranted  by  law. 

The  judgment  is  reversed,  and  judgment  is  entered  for 
the  pTaintifi*  for  J4.78 ;  it  being  the  amount  of  tax 
levied  and  apportioned  upon  the  personal  property 
of  Sarah  H.  Tanner  and  Caroline  M.  Tanner. 


M  laoj     The  Directors  of  the  Poor  and  of  the  House  of 
-^==^2iL     Employment  of  the  Comity  of  Chester  versus 


25  sc  >599|    Worthington. 

Rdief  of  Pauper  in  case  of  Emergency, — Liahtlity  of  Dtrectors  of  the 

Poor, 

1.  Relief  may  be  extended  to  one  entitled  to  the  benefit  of  the  poor  laws, 
without  an  order,  in  cases  of  emergency ;  and  the  overseers  or  directors  are 
liable  to  pay  for  necessary  relief  furnished  by  others,  provided  an  order  of 
approval  be  obtained  afterwards. 

2.  Where  relief  was  properly  furnished,  in  a  case  of  emergency,  a  subse- 
quent order  of  approval,  obtained  more  than  two  years  afterwards,  was  held 
not  to  have  been  obtained  too  late. 

Error  to  the  Common  Pleas  of  Chester  county. 
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This  waa  an  action  bv  Wilmer  Worthington,  against  the  Di- 
rectors of  the  Poor  ana  of  the  Hoase  of  Employment  of  the 
County  of  Ohester,  in  which,  after  a  trial  and  verdict,  and  the 
filing  of  reasons  for  a  new  trial,  the  following  case  was  stated 
for  tne  opinion  of  the  court : 

Humphrey  Broomhall,  on  the  27th  day  of  October  1856,  re-> 
ceived  a  severe  injury  upon  the  Pennsylvania  Railroad  near 
Oakland  Station,  in  Chester  county.  His  arm  was  broken,  and 
he  was  otherwise  seriously  injured,  so  as  to  require  prompt  med- 
ical attendance.  Several  physicians  were  immediately  called, 
among  whom  was  the  plaintiff.  Upon  consultation,  it  was  con- 
cluded that  he  could  not  be  moved  to  the  county  poor-house, 
with  any  hope  of  preserving  his  life,  but  that  possibly  he  might 
be  removed  bv  railroad  to  West  Chester,  his  place  oi  residence. 
Accordingly  he  was  put  upon  a  bed,  placed  in  a  car,  and  carried 
to  that  place  and  left  in  his  brother's  house,  on  the  29th  of  Oc« 
tober  1856.  On  the  80th  of  October  1856,  his  arm  was  ampu- 
tated and  wounds  dressed  by  the  plaintiff,  who  continued  to 
attend  him  until  the  9th  of  February  1857,  when  he  was  removed 
to  his  father's  house  in  Delaware  county,  a  distance  of  about 
eight  miles,  by  putting  him  in  a  bed,  in  a  Ught  wagon,  and  walk- 
ing the  horses  careftuly  all  the  way.  Up  to  this  period  he  was 
unfit  to  be  moved  to  the  poor-house.  He  recovered,  and  some 
time  prior  to  April  1859,  he  returned  to  West  Chester.  He  was 
poor  at  the  time  of  the  accident  and  during  his  illness,  and  was  a 
proper  subject  for  relief,  under  the  poor  laws  of  Pennsylvania. 
On  the  18th  day  of  April  1859,  the  plaintiff  procured  an  order 
of  maintenance  and  rebef  from  Henry  Fleming,  a  justice  of  the 
peace  of  said  countv,  declaring  said  Broomhall  a  pauper.  The 
nlaintiff 's  bill,  as  physician,  amounted  to  $120.  The  distance 
n'om  Oakland  to  the  Chester  County  Poor-House  is  from  eight 
to  ten  miles.  The  distance  from  West  Chester  to  the  poor-house 
is  about  six  miles.  Marshall  B.  Hickman,  one  of  the  Directors 
cf  the  Poor  in  1866  and  1867,  lived  about  two  miles  from  West 
Chester.  His  residence  was  well  known  to  the  plaintiff,  and  he 
was  in  the  habit  of  receiving  his  letters  and  papers  at  the  post 
ofllce  in  West  Chester.  He,  or  some  of  his  family,  visited  the 
poet  office  three  or  four  times  every  week. 

If  the  court  should  be  of  opinion  that,  under  these  circum- 
stances, the  plaintiff  is  entitled  to  recover,  then  judgment  to  be 
entered  in  ms  favour  for  $120;  otherwise,  judgment  to  be  en- 
tered for  defendants. 

The  court  entered  judgment  for  the  plaintiff.  Whereupon  the 
defendants  sued  out  uiis  writ,  and  assigned  the  entering  of  said 
judgment  for  error  here. 

William  Darlington^  for  plaintiffs  in  error.-— The  effort  here 
2  Wr.— 11 
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made  is  to  charge  the  Directors  of  the  Poor  with  the  expense  of 
medical  attendance  upon  a  person  who  was  not  declared  a  pauper 
until  more  than  two  years  after  the  attendance  had  ceased,  for 
which  there  is  no  legal  warrant.  The  discretion  of  these  officers 
is  not  arbitrary,  but  under  the  control  of  the  law.  Where  the 
case  is  one  of  emergency,  the  order  for  relief  must  follow  at  the 
earliest  convenient  moment :  Directors  v.  Murray,  8  Casey  178, 
Neither  Roxbury  v.  Bunn,  12  S.  &  R.  292;  South  Huntingdon 
V.  East  Huntingdon,  7  Watts  527 ;  Directors,  &c.,  v.  Wallace,  8 
W.  &;  S.  94,  nor  Bradford  v.  Keating,  8  Casey  276,  warrant  this* 
The  order  reciting  that  Broomhall  was  then  a  pauper,  did  not 
render  the  directors  liable  for  expenses  incurred  two  years  before 
it  was  made  out. 

William  B.  WaddeU  and  Joseph  Hemphill^  for  defendant  itt 
error. — This  auestion  depends  on  a  proper  construction  of  the 
6th  section  ot  the  Act  of  June  13th  1886,  which  prohibits  the 
directors  of  the  poor  from  relieving  paupers  without  an  order, 
and  inflicts  a  penalty  on  them  for  doing  so,  unless  such  relief 
shall  be  approved  of  by  two  magistrates.  In  cases  of  emer- 
gency, relief  may  precede  the  order.  See  the  cases  in  12  S.  ft 
R.  296 ;  9  Barr  46 ;  8  W.  &  S.  94,  and  8  Casey  277.  The  time 
of  furnishing  the  order  is  immaterial,  provided  it  precede  the 
application  for  a  credit  for  the  expense  incurred.  The  othw 
party  was  not  prejudiced  by  the  delay  in  collecting  the  money. 
The  case  cited  by  plaintiffs  in  error  (torn  8  Casey  178,  requires 
an  order  ^*  as  soon  as  convenient,  if  the  patient  mimve«,"  and 
therefore  an  oxder  after  a  recovery,  by  which  the  fact  of  his  sur- 
viving is  shown,  is  in  time. 

The  opinion  of  the  court  was  delivered,  February  4th  1861,  by 
Strong,  J. — The  spirit  of  the  poor  laws  is  to  cast  upon  the 
public  the  duty  of  providing  for  the  relief  of  all  helpless  poor. 
This  duty  is  to  be  performed  through  the  agency  of  officers  se- 
lected for  the  purpose,  who  are  to  procure  for  the  proper  subjects 
for  relief,  sustenance,  clothing,  medical  attendance  if  necessary, 
and  burial,  at  the  expense  of  the  public.  But  the  legislature, 
while  imposing  this  obligation  upon  the  different  districts  in  the 
Commonwealth,  have  also  taken  care  that  the  community  shall 
not  be  defrauded  by  their  official  agents,  in  the  extension  of 
relief  to  those  who  are  not  proper  objects  for  public  bounty. 
They  therefore  enacted,  in  the  9th  section  of  the  Act  of  1771, 
and  repeated  the  enactment  in  1886,  that  no  person  shall  be  en- 
tered on  the  poor  book  of  any  district,  or  receive  relief  from  anv 
overseers,  before  such  person,  or  some  one  in  his  behalf,  shall 
have  procured  an  order  from  two  magistrates  of  the  county  for 
the  same ;  and  in  case  any  overseer  shall  enter  in  the  proper 
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booky  or  relieve  such  poor  person  without  an  order,  he  shall  for- 
feit a  sum  equal  to  the  amount  or  value  given,  ^^unk$$  Mitch 
entry  or  relief  shall  be  approved  by  two  magietraiee  ae  aforeeaid.** 
This  provision  is  not  to  be  understood  to  diminish  the  general 
obligation  to  provide  for  the  poor.  Its  purpose  was  to  protect 
the  communitj  against  misappropriation  of  their  funds.  The 
exception  which  it  contains  from  the  prohibition  against  furnish- 
ing relief  to  any  except  those  who  have  obtained  orders  from 
magistrates,  shows  that  the  legislature  did  not  design  that  the 
right  to  relief  and  the  obligation  to  furnish  should  in  all  cases 
depend  upon  the  previous  "  issue  of  an  order."  The  local  duty 
to  extend  relief,  from  which  the  law  raises  a  promise,  does  not 
spring  out  of  the  order,  but  out  of  the  necessity  of  the  pauper. 
Poubtless  the  law  contemplates  that  in  ordinary  cases  an  order 
must  be  obtained  before  there  is  any  title  to  relief,  as  evidence 
of  such  title.  But  it  has  repeatedly  been  ruled,  both  under  the 
Act  of  1771,  and  that  of  1836,  that  a  previous  order  is  not  in- 
dispensable. It  was  so  held  in  Overseers  t;.  Bunn,  12  S.  &;  B. 
292 ;  Overseers  of  South  Huntingdon  v.  Overseers  of  East  Hun- 
tingdon, 7  Watts  627 ;  Directors  v.  Wallace,  8  W.  &  S.  94 ;  Di- 
rectors V.  Murray,  8  Casey  178,  In  cases  of  emergency,  relief 
may  be  extended  without  an  order,  and  must  be  so  extended, 
and  if  necessary  /elief  be  furnished  by  others  than  the  overseers 
or  directors,  they  are  under  obligation  to  pay,  provided  an  order 
of  approval  be  obtained  afterwards. 

We  do  not  understand  this  to  be  denied  by  the  plaintiffs  in 
error.  They  admit  that  this  was  a  case  of  emergency,  but  they 
contend  that  they  are  not  liable  for  the  relief  furnished, 
because  the  subsequent  order  was  not  obtained  until  more  than 
two  years  after  the  emergency  arose.  Unquestionably  it  is 
proper  in  such  cases  that  the  order  should  be  obtained  with- 
out unnecessary  delay,  but  we  are  not  prepared  to  say  that 
if  it  be  not,  the  liability  of  the  public  ceases.  The  legislature 
have  fixed  no  time  within  which  an  order  of  subsequent  approval 
must  be  obtained  to  entitle  an  overseer  to  a  credit  in  lus  ac- 
counts ;  and  it  is  not  for  us  to  prescribe  limits  to  the  delay.  The 
community  is  protected  by  our  holding  that  there  is  no  liability 
to  furnish  relief  without  an  order,  except  in  cases  of  emergency, 
and  that  whether  there  was  an  emergency  or  not  is  to  be  deter- 
mined by  the  magistrates  (or  magistrate  in  Chester  county),  when 
application  is  afterwards  made  to  them  for  an  order.  If  the 
magistrate  errs,  the  Act  of  Assembly  provides  a  remedy,  by  giv- 
ing an  appeal  from  his  decision  to  the  Court  of  Quarter  Sessions 
of  the  proper  countv. 

It  foUows  from  what  we  have  said,  that  there  was  no  error  in 
entering  judgment  for  the  plaintiff  below. 

The  judgment  is  affirmed. 
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Vastine^s  Appeal 

Wa^es  of  MinerSf  Mechanics,  and  Labourers^  pr^erence  over  Execution 

Creditors. 

Under  the  3d  seotion  of  the  Aet  of  2d  April  1849,  the  oUims  of  miners, 
mechanios,  and  labourers,  not  ezoeedins  $56  each,  are  entitled  to  a  prefer* 
enoe  oyer  ezeoution-creditors,  where  the  fond  for  distribution  arises  from  the 
sale  of  the  debtor's  personal  property. 

Appeal  from  the  Oommon  Pl^as  of  Schuylkill  wunty. 

This  was  an  appeal  bv  Lewis  Yastine,  from  the  decree  of  the 
court  belowy  reversing  tne  report  of  the  auditor  appointed  by  the 
court  to  distribute  the  proceeds  of  the  sheriff's  sale  of  the  per^ 
sonal  property  in  and  about  a  certain  spike  or  nail  forge  of  iTa- 
tiian  iu  and  Thomas  J*  Attwood.  The  contest  was  between  the 
execution-creditors  and  certain  mechanics  and  labourers  em- 
ployed by  the  Messrs.  Attwood  at  this  forge,  who  claimed  a  pre* 
ference  by  virtue  of  the  8d  section  of  the  Act  of  April  2d,  1849, 
entitled  ^^  An  Act  for  the  protection  of  miners,  mechanics  and 
labourers."  The  facts  of  the  case  were  not  disputed.  The  audi* 
tor,  under  the  authority  of  Wood's  Appeal,  6  Casey  274,  rejected 
the  claims  of  the  mechanics  and  labourers,  and  cUstributed  the 
mon.ey  to  the  execution-creditor. 

Exceptions  were  filed  to  this  report,  and  on  argument,  the 
court  below  reversed  the  decision  of  the  auditor,  and  decreed 
that  the  minersL  mechanics,  and  labourers  be  paid  their  respective 
amounts,  and  tnat  the  surplus  be  pcud  to  the  execution-creditors. 
The  case  was  then  removed  into  this  court,  where  the  decree  of 
the  court,  as  above  stated,  was  assigned  for  error. 

Thomas  B.  Bannan^  for  appellants,  argued  that  the  Act  of 
March  80th  1859,  ^'  for  the  better  securing  the  payment  of  the 
Wages  of  labour  in  the  county  of  Schuylkul,"  repealed  the  pro* 
visions  of  the  Act  of  1849  only  so  far  as  it  relates  to  ^^  labour- 
ers, &c.,  employed  in  and  about  coal-mines,"  and  that  as  this 
was  the  case  of  labourers  employed  in  and  about  a  spike  or  nail 
forge,  and  not  included  in  the  Act  of  1859,  it  depended  on  the 
construction  given  to  the  Act  of  1849  in  Wade's  Appeal,  5  Oaeey 
828,  and  Wood's  Appeal,  6  Oasey  S74,  which  decide  that  miners, 
mechanics,  and  labourers  are  not  entitled  to  this  preference. 

William  R.  Smith  and  J.  W.  Ronhtrry^  for  appellees.— The 
cases  cited  on  the  other  side  are  not  in  point ;  Wade's  Appeal 
decided  only  that  the  wages  of  miners  and  labourers  were  not 
entitled  to  any  preference  over  liens  of  record  in  distributing 
the  proceeds  of  real  estate.    Wood's  Appeal  was  a  controversy 
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between  a  landlord  and  the  miners  and  labourers,  in  which  the 
landlord  was  preferred,  on  the  ground  that  his  lease  was  given 
before  the  Act  of  1849.  But  Reed's  Appeal,  6  Harris  285, 1$ 
precisely  like  this  case,  and  rules  it. 

The  opinion  of  the  court  was  delivered,  February  4th  1861,  by 
Woodward,  J. — We  agree  with  the  counsel  of  the  plaintiff  in 
error  that  the  question  on  this  record  depends  entirely  on  the 
8d  section  of  the  Act  of  1849,  passed  for  the  protection  of  mi- 
ners, mechanics,  and  labourers,  in  certain  counties,  and  is  no 
wise  affected  by  the  Act  of  30th  March  1859,  the  provisions  of 
which  are  limited  to  collieries  and  coal  mining,  and  do  not  extend 
to  forges  and  factories. 

Then  does  the  3d  section  of  the  Act  of  1849  entitle  mechanics 
and  labourers  to  a  preference  over  execution-creditors  whose 
process  has  raised  the  fund  by  a  sheriff's  sale  of  the  debtor's 
personalty  ?  The  section  is  badly  expressed*  It  provides  no 
mode  of  ascertaining  the  just  claims  of  labourers,  while  it  re« 
quires  the  officer  to  pay  them  out  of  the  proceeds  of  the  sale, 
*^the  amount  each  u  juMy  and  UgaXly  entitled  to  receive^**  not 
exceeding  $50,  ^'  in  like  manner  at  rente  are  now  payable  in  eueh 
easee.**  Notwithstanding  the  difficulty  of  interpreting  and  exe- 
cuting  a  law  couched  in  such  obscure  phraseology,  we  think  the 
legislature  meant  to  give  such  claims  as  labourers  should  set  up^ 
not  exceeding  $50,  a  preference  over  the  rights  of  execution-* 
creditors,  where  the  money  for  distribution  arises  from  sale  of 
personal  property.  Unless  this  were  intended  we  cannot  see 
what  possible  effect  the  enactment  could  have.  The  personalty 
can  be  converted  into  money  by  creditors  only  by  an  execution 
sale,  and  if  on  distribution  of  the  proceeds,  they  may  exclude 
the  labourers,  the  act  is  nugatory,  for  the  creditors  are  forbidden 
by  law  to  raise  more  money  than  is  sufficient  to  pay  themselves. 
!nie  creditors  have  no  lien  on  the  personalty  before  they  take 
execution,  and  when  their  executions  go  into  the  sheriff's  hands 
the  lien  they  acquire  is  a  common  law  and  not  a  statutory  lien. 
Whilst  we  do  not  in  general  allow  statutes  to  be  repealed  by  im-* 
plication,  and  refused  in  Wade's  Appeal,  5  Oasey  828,  to  give 
labourers  a  preference  in  distribution  of  the  proceeds  of  reid 
estate  over  Judgment-creditors  whose  liens  vested  by  statute, 
nothing  is  more  common  than  for  a  rule  of  the  common  law  to 

e've  way  before  an  inconsistent  statute.  And  we  think  the  le^s* 
ture  meant,  in  this  instance,  to  postpone  the  common  law  lien 
of  the  execution-creditor  to  the  claims  of  the  labourers.  In 
Reed's  Appeal,  6  Harris  235,  this  preference  of  labourers  was 
recomiised  as  extending  to  the  personal  estate  generally  of  the 
empK>yer.  In  Wood's  Appeal,  6  Casey  279,  it  was  denied  as 
against  a  landlord's  statutory  right  to  a  year's  rent,  on  the  same 
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ground  that  was  assumed  in  the  previous  case  of  Wade's  Appeal; 
at  least  the  ruling  in  Wood's  Appeal  can  be  justified  on  that 
ground. 

But  here  the  creditors  stand  on  no  statutory  lien.  If  they  did, 
we  should  require  express  evidence  of  the  legislative  intention 
to  repeal  the  statute  giving  the  lien.  They  have  nothing  to  urge 
but  their  common  law  rights,  and  these  must  yield  to  me  statu- 
tory rights  of  the  labourers. 

The  decree  of  distribution  is  affirmed. 


Wynn  versm  Story. 

Construction  of  Devise, — EskUes  TaU. — Indefinite  Failure  o/ Issue. 

A  testator  deyised  certain  real  estate  to  one,  his  heirs  and  assigns  for  ever, 
if  he  should  die  leaving  lawful  issue,  but  if  he  should  die  without  such  issue, 
for  life  only,  and  then  over,  as  provided  in  the  wilL  Held,  ^at  the  words  or 
the  deybe  imported  an  indefinite  fEulure  of  issue,  and  that  the  devisee  took 
an  estate  tail. 

Errob  to  the  Common  Pleas  of  Cfhester  county. 

This  was  an  amicable  action  between  Jane  E.  Story,  Caroline 
Story,  Joseph  Story,  and  Malinda  Story,  plaintiffs,  and  Isaac 
Wynn,  defendant;  in  which  the  following  case  was  stated  for 
the  opinion  of  the  court : — 

^^  It  is  hereby  agreed  that  an  amicable  action  in  covenant  be 
entered  in  the  Common  Pleas  of  Chester  county,  in  the  above 
form,  and  that  the  following  statement  of  facts  for  the  opinion 
of  the  court,  be  considered  in  the  nature  of  a  special  verdict,  and 
subject  to  a  writ  of  error : 

"  Robert  Stewart,  late  of  East  Nantmeal  township,  became  in 
his  lifetime  lawfully  seised  in  fee  of  and  in  a  certain  messuage 
uni  tract  of  two  hundred  and  six  acres  and  one  hundred  and  five 
and  a  half  perches  of  land,  situate  in  the  township  aforesaid,  and 
being  so  seised,  made  his  last  will  and  testament,  dated  the  26th 
day  of  January,  A.  D.  1826,  wherein  and  whereby,  amongst  other 
things,  he  did  give  and  devise,  in  the  following  words,  to  wit : 

^^'I  give,  bequeath,  and  devise  unto  my  grandson,  Robert 
Stewart  Story,  son  of  James  Story  and  my  daughter  Mary 
Story,  now  deceased,  all  the  remainder  and  residue  of  my  estate, 
both  real  and  personal,  to  be  enjoyed  by  him  during  his  natural 
life,  and  if  he  should  die  leaving  lawful  issue,  to  him,  his  heirs 
and  assigns,  for  ever ;  (but  he  is  not  to  make  his  father  or  his 
uncle  the  better  of  my  estate ;)  but  if  he  should  die  leaving  no 
such  lawful  issue,  then,  and  in  that  case,  it  is  my  will,  and  I  do 
order,  that  all  the  property,  both  real  and  personal,  that  shall 
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remain  at  his  death,  be  sold  for  the  best  price  that  can  be  ob* 
tainedy  and  the  money  arising  therefrom  shall  be  disposed  of  in 
the  following  manner,  hereafter  directed,' — as  by  the  said  will^ 
duly  proven  the  14th  day  of  February,  A.  n.  1826,  and  on  file  in 
the  register's  office,  at  West  Chester,  will  fully  appear. 

"  Robert  S.  Story  and  Martha  his  wife,  by  deed  dated  the  8th 
day  of  June,  A.  n.  1846,  conveyed  the  aforesaid  tract  of  land, 
containing  206  acres  and  105i  perches,  to  John  Duer,  for  the 
purpose  of  barring  the  supposed  estate  tail  of  the  said  Robert  S. 
Btory  therein,  which  deed  was  duly  acknowledged  before  William 
Guest,  a  justice  of  the  peace,  on  the  8th  day  of  June  aforesaid, 
and  on  the  15th  day  of  September,  a.  n.  1845,  on  motion  in  open 
court,  the  Court  of  Common  Pleas  of  Chester  county  ordered 
said  deed  to  be  entered  on  its  records  in  the  manner  commonly 
used  in  respect  to  sheriffs'  deeds,  which  deed  was  thereafter 
recorded  on  the  2d  day  of  October,  a.  d.  1845,  in  the  recorder's 
office,  in  Deed  Book  B.  5,  p.  839. 

"  The  said  John  Duer  reconveyed  all  his  interest  in  said  pre- 
mises to  Robert  S.  Story,  by  deed  dated  June  12th  1844,  and 
recorded  October  22d,  a.  d.  1845,  at  West  Chester,  in  B.  5,  p* 
541. 

"  The  said  Robert  S.  Story,  by  deed  dated  June  2d,  a.  d.  1847, 
and  recorded  June  3d,  a.  d.  1847,  in  Miscellaneous  Docket  No. 
6,  p.  349,  conveyed  all  his  interest  in  said  tract  of  land  to  U.  V. 
Pennypacker,  in  trust,  to  sell  the  same  for  the  benefit  of  the 
creditors  of  the  said  Story. 

"  The  said  U.  V.  Pennypacker,  as  assignee  of  Robert  S.  Story, 
sold  said  tract  of  land  at  public  sale  to  Robert  Neelv,  who  became 
the  purchaser  thereof,  and  conveyed  the  same  to  the  children  of 
Robert  S.  Story,  as  tenants  in  common. 

"  On  the  Ist  day  of  February,  A.  D.  1860,  the  said  Jane,  Caro- 
line, Joseph,  and  Malinda  Story,  by  an  article  of  a^eement 
under  seal,  covenanted  and  agreed  to  convey  to  Isaac  Wynn,  the 
said  defendant,  11  acres  and  104  perches  of  land,  clear  of  en- 
cumbrances, in  fee  simple,  for  the  consideration  of  $761.81, 
which  the  said  Isaac  Wynn  bound  himself  to  pay  in  cash,  on  or 
near  the  1st  of  April  following,  on  *  condition  he  gets  a  title 
clear  of  encumbrances.' 

"  Said  lot  of  land,  thus  agreed  to  be  conveyed,  is  a  part  of  the 
aforementioned  tract,  devised  by  the  will  of  Robert  Stewart  to 
the  said  Robert  S.  Storv. 

"  On  the  1st  of  April,  a  deed  in  ordinary  form,  for  the  said 
premises,  purporting  to  convey  the  fee  simple  in  the  same,  was 
tendered  to  the  said  Isaac  Wynn,  by  Jane  and  the  other  children, 
and  payment  of  the  purchase-money  demanded,  according  to  the 
terms  of  said  recited  article  of  agreement. 

<^The  said  Isaac  Wynn  declined  to  receive  said  deed,  and 
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comply  with  the  terms  of  said  agreement,  on  the  ground  of  want 
of  power  in  the  plaintiffs  to  make  an  indefeasible  title  in  fee 
simple  to  the  land. 

"  The  question  is,  whether  the  said  Robert  S.  Story,  by  virtue 
of  the  devise  of  the  said  Robert  Stewart,  and  the  proceedings  to 
bar  the  supposed  estate  tail,  became  seised  of  an  estate  in  fee 
simple  in  the  premises. 

'^  If,  by  virtue  of  the  devise  and  deed,  to  bar  the  said  supposed 
entail,  the  said  Robert  S.  Story  became  seised  in  an  indefeasible 
fee  simple  in  the  premises,  then  judgment  to  be  entered  for  the 
plaintiff;  amount  to  be  settled  by  attorneys. 

^^If  otherwise,  judgment  to  be  entered  for  the  defendant." 

The  court  below  entered  judgment  for  plaintiffs.  Whereupon 
defendant  sued  out  this  writ,  and  assigned  for  error  the  entering 
of  judgment  as  above  stated. 

Wtlliam  BuUer^  for  plaintiff  in  error,  contended,  1.  That  the 
estate  given  to  Robert  Stewart  Story  was  neither  a  fee  simple 
nor  a  fee  tail ;  and 

2.  That,  if  the  estate  given  was  a  fee  tail,  it  was  not  well 
barred;  and 

8.  That  the  estate  given  to  him  was  a  life  estate,  capable  of 
beinff  enlarged  to  a  fee  on  the  happening  of  the  contingency  on 
which  it  was  to  depend,  viz.,  the  leaving  of  issue,  but  that  on  his 
dying  without  issue  the  devise  over  was  to  take  effect :  citing,  in 
support  of  these  propositions,  Johnson  v.  Ourrin,  10  Barr  508 ; 
Roe  V.  Jeffery,  7  T.  R.  888 ;  Langley  v.  Heald,  7  W.  &  S.  98 ; 
2  Jarman  on  Wills  811 ;  Pells  v.  Brown,  Oro.  Jac.  59 ;  Rapp  v. 
Rapp,  6  Barr  45 ;  Eichelberger  v.  Barnitz,  9  Watts  450. 

TT.  V.  Pennypaehery  for  defendant,  argued  that  the  devise  in 
this  case,  under  the  rule  in  Shelly's  Oase,  created  an  estate  tail 
in  the  devisee :  citing  Price  v.  Taylor,  4  Casey  95 ;  Russell  v. 
Oresswell,  6  Casey  158 ;  Criley  v.  Chamberlain,  Id.  161 ; — that 
combining  real  and  personal  property  in  the  same  devise  was 
immaterial ; — that  the  words  *  dying  without  leaving  lawful  issue* 
meant  an  indefinite  failure  of  issue :  Hawley  v.  Northampton,  8 
Mass.  88;  Farth  v.  Chapman,  1  P.  W.  667;  8  Atkins  288; 
Clark  V.  Baker,  8  S.  &  R.  477 ;  Middleswarth  v.  Collins,  8  Leg. 
Int.  11 ;  Allen  v.  Markle,  12  Casey  117 ; — and  that,  being  an 
estate  tail,  it  was  barred  in  accordance  with  the  Act  of  Assembly 
on  that  subject. 

The  opinion  of  the  court  was  delivered,  February  4th  1861,  by 

Strong,  J. — ^We  think  that,  under  the  will  of  Robert  Stewart, 

Robert  S.  Story  took  an  estate  tail,  which  by  his  deed  to  bar  the 
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ttitailmenti  and  the  rabseqaent  reoonrejanoe  to  him,  became  a 
fee  simple.  The  devise  was  to  him  for  life,  and  if  he  should  die 
leaving  lawful  issue,  to  him,  his  heirs  and  assigns  for  ever ;  but 
if  he  should  die  leaving  no  such  lawful  issue,  then  over.  The 
argument  of  the  plaintm  in  error  is  that  the  testator  contem* 
plated  a  definite  and  not  an  indefinite  failure  of  issue  of  the  first 
taker. 

The  thing  given  was  real  estate.  However  much  the  rule  may 
be  relaxed  in  regard  to  bequests  of  personalty,  it  is  inflexible  as 
regards  devises  of  realty ;  that  words  such  as  are  used  in  this 
will  import  an  indefinite  failure  of  issue.  Smith,  in  his  work  on 
Executory  Interests,  p.  538,  collects  a  larse  number  of  cases, 
and  remarks  in  regard  to  them,  that  ^'  it  wul  be  perceived  that^ 
as  regards  real  estate,  no  distinction  exists  between  the  words 
^  die  without  issue,'  and  ^  die  without  leaving  issue,'  and  ^  in  de- 
fault,' or  on  failure,'  and  ^for  want  of  issue,'  but  that  all  those 
expressions,  in  devises  made  before  the  year  1838  (the  date  of 
the  recent  British  statute),  are  construed  to  import  of  themselves 
an  indefinite  failure  of  issue."  The  rule  has  again  and  again 
been  asserted  to  be  the  law  of  Pennsylvania.  The  case  was, 
therefore,  rightly  decided. 

The  judgment  is  affirmed. 


John  G.  Bichardson  et  al  versus  Stephen 
Young  et  al 

Contract  of  Affreigktmenty  Nature  and  Performance  of  QmtracL'^ 
Reciprocal  Kight%  and  JjiabiUtiee  of  Shipperi  and  Shxpowner$,'^ 
Contract  for  Partial  Freight^  toAen  implied, 

1.  A  contract  of  affreightment  whereby  a  shipowner  undertakes  the  con- 
veyance of  goods,  is  executory  and  entire :  and  where  delirery  according  to 
the  consignment  is  prevented  bj  the  perils  of  the  sea,  he  can  recorer  mm 
the  shipper  neither  full  freight  nor  freiji^ht  pro  rata  ianeris^  unless  the  cargo 
be  received  bj,  or  on  the  part  of  the  shippers  at  an  intermediate  port,  when 
partial  freight  is  doe  on  an  implied  new  contract. 

2.  A  ship  laden  with  com  from  Philadelphia  for  Liverpool  having  stranded, 
the  com  was  taken  back  to  Philadelphia,  surveyed,  condemned,  and  sold  by 
the  master,  without  notice  to  the  shippers,  who  however  some  time  afterward 
received  a  part  of  the  proceeds.  In  an  action  by  the  shippers  against  the 
owners  of  tne  vessel  to  recover  the  value  of  the  corn,  it  was  Hela,  that  the 
defendants  were  not  entitled  to  a  set-off  for  Ml  or  partial  freight,  there  being 
&o  acceptance  of  the  cargo  on  the  part  of  the  plaintiffs,  by  consent  to  the  sale 
or  by  the  receipt  of  part  proceeds,  on  general  average  aocqunt,  and  that  the 
master,  though  the  agent  of  the  shippers  for  some  oligects,  was  not  their 
agent  for  the  purpose  of  a  sale. 

3.  The  sale  of  the  com  fixed  the  rights  of  all  parties,  and  notices  subse- 
quent thereto,  in  relation  to  the  loss,  were  irrelevant  and  inadmissible,  so  also 
evidence  that  full  freight  had  been  paid  on  beeswax  taken  from  the  stranded 
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ship  and  reehipped,  at  the  costs  of  her  owners,  to  the  port  of  destination,  apon 
another  vessel. 

Cbbtificatb  from  the  Court  of  Nisi  Prius. 

This  was  a  foreign  attachment  by  John  G.  Richardson  and 
Joseph  Richardson,  trading  as  Richardson  Brother  &  Co.,  against 
Stephen  Young  Smith,  C.  Cox,  and  Horatio  Stevens,  in  which 
Stephen  Baldwin  &  Co.  were  summoned  as  garnishees. 

The  plaintiffs  filed  their  declaration  in  a$9ump$it,  containing 
two  counts,  one  for  money  had  and  received  by  defendants  for 
the  use  of  plaintiffs,  and  the  other  for  money  due  and  owing  on 
an  account  stated ;  to  which  defendants  pleaded  non  assumpsity 
payment  with  leave,  &c.,  and  set-off;  and  on  the  issue  thus 
formed  the  parties  went  to  trial. 

The  case  was  this:  In  the  month  of  February,  1856,  the 
plaintiffs  shipped  on  board  the  ship  Tigress,  then  lying  in  the 
port  of  Philadelphia,  14,125  bags  of  com,  which  was  owned  by 
them,  to  be  carried  and  delivered  to  the  plaintiffs  in  Liverpool ; 
which  ship  Tigress  was  owned  by  the  said  defendants.  The 
terms  of  the  contract  of  affreightment  were  contained  in  the  bills 
of  lading.  On  the  24th  day  of  March  1856,  the  Tigress  sailed 
from  Philadelphia,  bound  for  Liverpool,  having  the  said  com  on 
board,  and  having  her  cargo  properly  stowed  and  secured,  and 
being  seaworthy  in  every  respect,  in  charge  of  a  pilot.  While 
passing  down  the  Delaware,  she  encountered  floating  logs  and 
ice,  by  which  the  bow-port  was  stove  in.  The  vessel  began  to 
fill  and  sink,  and  in  order  to  save  her  she  was  stranded.  The 
cargo,  including  plaintiffs'  corn,  was  taken  out,  transferred  to 
lighters,  and  brought  back  to  Philadelphia  in  a  wet  and  damaged 
state.  The  corn  was  surveyed  and  condemned  to  be  sold  for 
account  of  those  concerned,  under  writs  of  survey  issuing  out  of 
the  District  Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania,  and  was  accordingly  so  sold  by  the  master  of 
the  Tigress  for  the  sum  of  $7687.29. 

A  general  average  statement  was  made,  by  which  the  loss 
payable  on  the  said  com  was  $1055. 

This  action  was  brought  to  recover  the  amount  of  the  sale  of 
the  corn,  less  the  said  average  loss  of  $1055,  and  the  sum  of 
$1083.04  paid  to  them  by  defendants  on  the  8d  May  1856,  on 
account. 

The  defendants  claimed  to  set  off  the  sum  of  $6425.17,  with 

interest  from 1856,  for  and  as  the  amount  due  by  the 

plaintiffs  to  the  defendants  for  the  freight  upon  the  said  com 
from  Philadelphia  to  Liverpool. 

The  court  (Strong,  J.)  directed  the  jury  to  find  a  verdict  for 
the  plaintiffs  for  the  whole  amount  of  their  claim,  $6837.60, 
reserving  the  question  whether,  upon  the  whole  evidence  given. 
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tlie  defendants  were  entitled  to  freight  upon  the  said  com,  for 
the  opinion  of  the  court  in  banc. 

Upon  the  trial  the  defendants  offered  in  evidence  notices  which 
were  served  upon  John  G.  Dale  and  William  White,  respectively, 
the  agents  of  the  plaintifis  in  shipping  said  com,  as  follows, 
viz.: 

"Philadelphia,  April  14th  1866. 

"Dear  Sir: — The  ship  Tigress  being  now  ready  to  receive 
cargo  again  for  Liverpool,  this  is  to  notify  you  that  if  you  wish 
to  replace  that  portion  shipped  by  you,  as  per  bills  of  lading,  in 
said  ship,  but  sold  in  a  damaged  state,  on  account  of  whom  it 
may  concern,  you  will  please  inform  us  immediately,  say  within 
twenty-four  hours  from  this  date. 

"  Yours,  very  respectfully, 
(Signed)  "  S.  Baldwin  &  Co."     • 

To  the  admission  of  this  evidence  the  plaintiffs'  counsel  ob« 
jected,  on  the  ground  of  irrelevancy.  The  court  sustained  the 
objection,  and  rejected  the  evidence ;  to  which  the  defendants 
excepted. 

The  defendants  also  offered  to  prove  on  the  trial  that  seven 
casks  of  beeswax,  shipped  on  board  the  said  ship  Tigress,  by 
George  Baphael  k  Co.,  were  taken  back  by  them,  the  said  George 
Baphael  k  Co.,  in  a  damaged  state  after  the  said  ship  returned 
to  Philadelphia.  That  the  said  George  Raphael  &  Co.  paid  the 
whole  amount  of  the  original  freight  on  the  said  beeswax  per  the 
Tigress,  and  reshipped  the  same  by  another  vessel  to  Liverpool, 
and  were  thereupon  reimbursed  the  amount  of  the  freight  of  the 
last-mentioned  vessel  by  the  owners  of  the  Tigress. 

To  the  admission  of  this  evidence  the  plaintiffs  also  objected  on 
the  ground  of  irrelevancy.  The  court  sustained  the  objection, 
and  the  defendants  excepted. 

On  the  12th  January  1860,  the  counsel  for  the  defendants 
moved  for  a  rule  for  a  new  trial  on  the  point  reserved,  which  the 
court  refused  to  grant,  holding  that  the  vessel  had  not  earned 
freight  upon  the  com  which  had  been  damaged,  brought  back, 
and  sold  by  order  of  the  master,  because  there  was  no  perform- 
ance of  the  contract  by  the  shipowner,  nor  any  waiver  of  per- 
formance by  the  plaintiiSfs  which  excused  the  defendants,  nor  any 
action  or  interference  on  their  part  by  which  the  shippers  were 
prevented  from  delivering  the  com  at  Liverpool ;  that  the  mas- 
ter, by  whom  the  com  was  sold,  was  not  the  agent  of  the  owner 
of  the  cargo,  empowered  to  relieve  the  shipowners  from  the  obli- 
gations 01  their  contract  of  affreightment,  and  that  neither  the 
receipt  by  the  plaintiffs  of  a  portion  of  the  proceeds  of  the  sale 
of  the  corn,  nor  the  bringing  suit  therefor,  amounted  to  a  volun- 
tary acceptance  of  the  cargo  at  Philadelphia,  or  waived  the  right 
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to  insist  on  its  delivery  at  Liyerpool  according  to  the  contract 
of  affreightment. 

Whereupon  the  case  was  removed  into  this  court  by  the  de- 
fendants, who  assigned  for  error  that  the  judge  at  Nisi  Prius 
erred, 

1.  In  directing  judgment  to  be  entered  for  the  plaintiffs  on 
the  verdict. 

2.  In  deciding  that  ^^  there  was  nothing  in  the  case  that  ez* 
cused  the  non-performance  of  the  contract  of  affreightment." 

3.  In  deciding  that  there  was  no  freight  earned  by  the  ship 
Tigress  upon  the  plaintiffs'  corn. 

4.  In  deciding  ^^  that  the  receipt  by  the  plaintiffs  of  a  portion 
of  the  proceeds  of  the  sale  of  the  corn,  or  the  bringing  suit  for 
ihem,  amount  to  no  voluntary  acceptance  of  the  cargo  at  Phila- 
delphia,  and  was  therefore  no  waiver  of  the  right  to  insist  that 
it  should  be  delivered  at  Liverpool  according  to  the  contract  of 
affreightment,  before  freight  should  become  cuie." 

6.  In  rejecting  from  the  evidence  the  notices  served  upon 
John  G.  Dale  and  William  White. 

6.  In  rejecting  the  defendants'  offer  to  prove  on  the  trial  that 
seven  casks  of  beeswax,  shipped  on  board  the  said  ship  Tigress, 
bv  George  Raphael  k  Co.,  were  taken  back  by  them,  the  said 
George  Kaphael  k  Co.,  in  a  damaged  condition,  after  the  said 
ship  returned  to  Philadelphia;  and  that  the  said  George  Raphael 
&  Go.  paid  the  whole  amount  of  the  original  freight  on  the  said 
beeswax  per  the  Tigress,  and  reshipped  the  same  by  another 
vessel  to  Liverpool,  and  were  thereupon  reimbursed  the  amount 
of  the  freight  of  the  last-mentioned  vessel  by  the  owners  of  the 
Tigress. 

B.  Q-erhardy  for  plaintiffs  in  error.*— The  question  in  this  case 
is  whether  the  owners  of  the  vessel  were  entitled  to  charge  the 
shippers  for  freight  upon  the  voyage,  which  was  delayed  by  the 
perils  of  the  sea.  It  is  contended  that  they  are.  The  mast^ 
is  the  agent  of  all  concerned,  and  must  exercise  his  discretion 
for  the  benefit  of  all:  Jordan  v.  Warren  Ins.  Co.,  1  Story 
Rep.  342 ;  Salters  v.  The  Ocean  Ins.  Co.,  14  Johns.  188 ;  Moody 
v.  «lones,  4  B.  &  C.  894.  If  the  corn  had  been  reshipped  bV  him^ 
and  delivered,  in  a  damaged  state,  at  Liverpool,  the  freight 
would  have  been  earned ;  and  this  would  have  been  his  duty, 
acting  solely  for  the  shipowners.  But  he  sold  for  the  benefit  of 
the  shippers,  and  did  not  by  this  act  take  away  the  owner's  right 
to  freight. 

After  the  Tigress  was  repaired,  an  offer  was  made  by  the 
owners  to  carry  out  the  contract,  by  receiving  and  carrying 
other  corn  in  lieu  of  that  which  had  been  damaged  by  a  calamity 
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Against  which  they  had  not  warranted.  The  offer  was  refnsedt 
and  this  entitled  the  owners  to  full  freight :  Herbert  v.  Hullett, 
8  John.  Cases  98 ;  Griswold  v.  The  New  York  Ins.  Co.,  1  John. 
Rep.  204 ;  3  John.  Bep.  821 ;  Saltars  v.  The  Ocean  Ins.  Co.,  14 
Johns.  188. 

The  receipt  of  a  portion  of  the  proceeds  of  the  com,  and  the 
rait  for  the  balance,  was  an  acceptance  of  the  cargo  at  Philadel- 
pnia,  and  a  waiver  of  the  obligation  to  deliyer  it  at  Liverpool, 
which  entitled  the  owners  to  fdl  freight. 

J.  Murray  Biuh  and  P.  MeOaUj  for  defendants  in  error,  in 
support  of  the  coonter  propositions  presented  by  them,  cited  and 
relied  on  Miston  tr.  Lord,  1  Blatchford  854 ;  Ann  D.  Richard* 
son's  Case,  1  Abbott  499 ;  Halwerson  v.  Cole,  1  Spear's  S.  C. 
821 ;  Hortin  tr.  The  Dnion  Ins.  Co.,  1  Wash.  C.  0.  Rep.  580 ; 
Tlierboom  v.  Chapman,  18  M.  k  W.  280;  1  Pars.  Mar.  Law 
167 ;  and  insisted  that  the  cases  cited  on  the  other  side  were  not 
In  point,  being  all  between  shipowners  and  the  underwriters  on 
freight. 

In  Herbert  v.  Hallett,  and  Griswold  v.  The  New  York  Ins.  Co., 
t^  cargo  was  voluntarilj  surrendered  to  the  shippers.  It  does 
not  appear  in  Salters  v.  The  Ocean  Ins.  Co.,  that  the  cargo  was 
sold  without  the  intervention  of  the  shipper.  In  Moodj  v.  Jones, 
Abbott,  C.  J.,  intimates  that  as  between  shipper  and  owner,  no 
freight  was  earned  on  the  goods  sold  by  the  master,  while  in 
Jordan  v.  The  Warren  Ins.  Co.,  there  was  a  voluntarj  acceptance 
of  the  cargo. 

The  opinion  of  the  court  was  delivered,  Febmarr  4th  1861,  by 
Woodward,  J. — ^At  the  argument  of  this  cause  I  was  not  sure 
but  that  some  pecuharitj  attached  itself  to  the  contract  of  af- 
freightment, whereby  a  shipowner,  who  had  undertaken  the 
oonvejance  of  merchandise  and  been  prevented  by  the  perils  of 
the  sea  from  delivering  it  according  to  the  consignment,  would 
be  entitled  to  recover  from  the  shipper  either  full  freight,  or 
fre^ht  pro  rata  itmeri$.  But  upon  looking  into  the  authorities, 
I  am  satisfied  that  no  peculiarity  distinguishes  the  contract  of 
idEreightment  ftt>m  that  class  of  contracts  which  the  law  treats 
as  executory  and  entire  contracts.  The  settled  doctrine  of  the 
English  and  American  cases  is,  that  entire  contracts  must  be 
fully  performed,  and  cannot  be  apportioned,  although  a  new  con- 
tract may  be  implied  from  the  voluntary  acceptance  of  services 
or  performance  oifferent  from  that  for  which  the  original  con- 
tact provided}  Cutter  v.  Powell,  6  Term  R.  820,  and  the  notes 
tiiereto,  in  2  Smith's  Lead.  Cases,  Am.  ed.,  pp.  1-45.  That  this 
doctrine  is  as  applicable  to  freisfat  as  to  other  things,  may  be 
seen  from  the  cases  collected  and  c<Hnmented  on  by  Judge  Story 
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in  the  note  on  page  547  of  his  edition  of  Abbott  on  Shipping 
and  in  the  note  to  the  case  of  Vlierboom  v.  Chapman^  lo  M*  a 
W.  239,  Am.  edition. 

But  the  best  cases  I  have  found  are  in  onr  own  books.  In 
Hortin  V.  The  Union  Insurance  Co.,  1  W.  C.  0.  B.  530,  Judge 
Washington  laid  down  the  law  in  these  few  and  simple  words : 
^^  If  the  cargo  is  not  conveyed  to  its  place  of  destination,  no 
freight  can  be  demanded.  If  yoluntarilj  accepted  at  any  other 
port  by  the  owner  or  his  supercargo,  freight  pro  rata  itineris  is 
due." 

The  case  of  Amroyd  v.  The  Union  Insurance  Co.,  8  Binn.  444,  * 
is  to  the  same  effect.  So  is  the  casQ  of  Oallender  v.  The  Insu- 
rance Go.  of  North  America,  5  Binn,  525,  wherein  Chief  Justice 
Tilghman,  after  discussing  Lord  Mansfield's  celebrated  case  of 
Luke  V.  Lyde,  2  Burrowes  883,  says,  ^^  it  seems  to  have  been 
understood  that  pro  rata  freight  is  not  due,  unless  the  consent  of 
the  merchant,  either  by  words  or  actions,  has  been  expressly 
given,  or  may  be  fairly  deduced,  to  accept  his  goods  at  an  inter- 
mediate port,  and  such  consent  being  given,  the  original  contriftct 
is  dissolved,  and  a  new  one  arises." 

In  the  case  of  Qray  v.  Wain,  2  S.  &  B.  229,  the  same  doctrine 
was  applied,  and  a  pro  rata  freight  allowed,  because  upon  the 
whole  evidence  it  was  impossible  to  entertain  a  doubt  tnat  the 
cargo  was  voluntarily  received  by  the  supercargo  at  a  port  short 
of  the  ship's  destination.  These  Pennsylvania  cases  contain  a 
very  full  discussion,  both  at  bar  and  on  the  bench,  of  all-  the 
learning  on  the  subject. 

Now,  upon  these  principles,  it  is  perfectly  plain  that  the  de- 
fendants were  entitled  to  no  set-ofi^  either  for  full  or  partial 
freight.  They  undertook  to  carry  the  plaintiffs'  com  from 
Philadelphia  to  Liverpool,  aboard  the  ship  Tigress.  A  few 
hours  out  of  port,  the  vessel  was  stranded,  without  fault  of  the 
master  or  crew.  The  plaintiffs'  com  was  taken  out,  trans- 
ferred to  lighters,  brougnt  back  to  Philadelphia  in  a  wet  and 
damaged  condition,  and  was  surveyed  and  condemned  to  be  sold 
for  account  of  all  concerned.  All  this  occurred  without  notice 
to  the  plaintiffs,  and  without  assent  or  action  of  any  sort 
on  their  part.  Not  a  declaration  or  circumstance  was  alleged 
or  shown  from  which  a  new  contract  could  be  supposed  to 
arise.  And  this  distinguishes  the  case  from  that  of  Jordan  v. 
The  Warren  Insurance  Co.,  1  Story  342,  in  which  the  dictum 
of  Judge  Story,  so  much  relied  on  by  the  learned  counsel 
of  the  plaintifi  in  error,  is  found,  for  that  was  in  reality  a 
case  of  ^^  muttMl  voluntary  agreement  on  the  part  qf  the  nuuter 
and  the  ehippere^  that  the  damaged  cargo  ehould  be  eold.**  But 
here,  so  far  from  there  being  any  such  agreement,  there  was  not 
even  a  notice,  by  the  master  to  the  shippers,  of  damage  to  the 
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com,  or  of  the  condemnation  and  sale  of  it.  The  case  is  bare 
of  anj  circumstance  from  which  the  plaintiffs*  acceptance  of  part 
performance  can  be  inferred. 

But^  it  is  saidy  the  master  is  the  agent  of  the  shippers.  For 
some  purposes  he  is.  He  may,  under  stress  of  weather,  remove 
the  cargo  into  another  vessel  that  mav  chance  to  be  at  hand,  and 
if  done  in  good  faith,  he  will  not  be  uable,  though  his  own  ship 
outride  the  storm  and  the  other  perish.  He  may  in  some  cir- 
cumstances hypothecate  the  cargo,  or  sell  part  of  it,  or  after 
condemnation,  the  whole  of  it,  as  in  this  case.  But,  in  the  lan- 
guage of  Judge  Strong,  "  he  is  not  the  agent  of  the  owners  of  the 
cargo,  with  power  to  relieve  the  shipowners  from  their  obligation 
to  convey  according  to  the  contract  of  afiTreightment.  vlier- 
boom  V.  Chapman,  13  M.  k  W.  230,  asserts  that  he  is  not,  point- 
edly and  directly.*'  I  may  add,  that  to  treat  him  as  the  a^ent 
for  the  shippers  for  such  a  purpose,  would  confound  all  our  ideas 
of  contracts;  for  how  is  a  man  to  contract  with  himself?  As 
agent  of  the  shipowners,  he  may  enter  into  the  contract  of  af- 
freightment with  the  shippers ;  and  then  if,  as  agent  of  the  ship- 
pers, he  may  modify  or  annul  that  contract,  or  make  a  new  one, 
it  is  self-evident  that  his  mere  will  is  substituted  for  the  contract 
of  affreightment. 

The  learned  judge  was  right  in  ruling  that  the  receipt  by  the 
plaintiffs  of  a  portion  of  the  proceeds  of  the  sale  of  the  com, 
amounted  to  no  voluntary  acceptance  of  the  cargo  at  Philadel- 
phia. A  similar  implication  of  a  new  contract  was  attempted  to 
be  set  up  in  Amroyd  v.  The  Insurance  Company,  before  referred 
to ;  but,  said  Judge  Tilghman,  ^^  it  is  no  answer  to  the  defend- 
ant's objection  to  say  that  they  have  ratified  the  sale  of  the 
goods  by  accepting  the  proceeds.  What  else  could  they  do  ?  If 
Uiey  had  refused  the  proceeds,  they  might  have  got  nothing. 
They  never  were  consulted  about  the  sale."  These  observations 
apply  with  decisive  force  to  this  point  of  the  plaintiffs  in  error's 
case.  The  plaintiffs  were  not  consulted  about  the  sale.  They 
had  no  part  in  adjusting  the  general  average  account,  nor  did 
they  receive  the  thousand  and  odd  dollars  on  the  foot  of  it.  I 
do  not  mean  that  this  sum  did  not  result  from  that  account,  but 
there  was  no  evidence  to  show  that  the  plaintiffs  had  ever  seen 
the  account,  or  meant  to  ratify  it  by  receiving  what  was  appor- 
tioned to  them.  They  received  it,  ad  a  drowning  man  catches  at 
straws,  as  the  best  that  could  be  got ;  but  under  the  circumstances 
we  are  not  to  imply  from  their  receipt  of  it,  that  new  contract  in 
virtue  of  which  alone  they  would  be  liable  for  freight. 

Now,  as  to  the  bills  of  exception  to  evidence.  The  two  notices 
of  14th  April  1856,  apparently  the  first  intimation  the  plaintiffs 
had  of  the  disaster,  were  subsequent  to  the  sale  of  the  com, 
which  fixed  the  rights  of  all  parties.     The  receipt  of  such  no- 


Digitized  by 


Google 


176  SUPBEME  COUET  ^Philadelphia 

[BiohardMO  «i  ail,  v.  TooBg  el  ol.] 
tioes,  even  less  than  the  receipt  of  the  partial  payment  aboye 
mentioned,  would  ^oond  a  presumption  of  a  new  contract,  and 
the  evidence  was  therefore  properly  rejected  as  irrelevant. 

60  was  the  other  piece  of  evidence  in  regard  to  the  beeswax 
of  Raphael  k  Co.  They  received  it  back  from  the  Tigress,  and 
reahipped  it  by  another  vessel  at  the  cost  of  the  owners  of  the 
Tigress.  Had  the  owners  of  the  corn  done  the  same  in  respect 
to  their  portion  of  the  cargo,  they  would  have  made  themselves 
liable  for  full  freight ;  but  since  they  did  not,  they  could  not  be 
made  liable  by  wlukt  Bi^hael  &  Go*  did  with  their  beeswax. 

The  judgment  is  aflSrmeil 


The  Delaware  Insurance  Company  verma  Winter, 
Latimer  &  Co. 

Abandonment  of  insured  Vessel  and  Cargo^  Notice  q/1—  What  wiU  ju^ 
tify  an  Abandonment — Sale  of  Cargo  by  Master, — Memorandum 
dause  in  Policy  confined  to  case  of  Partial  Loss.^^  Contribution  in 
payment  of  Bottomry  Bond, — Separation  of  damaged  from  unir^jured 
Articles^  in  asoertaMng  Loss. 

A  vessel  laden  with  perishable  articles,  from  Baltimore  to  Portlaiid, 
Oregon,  being  injured  off  Gape  Horn,  pat  back  to  Rio  Janeiro,  where  she  was 
Bunreyed,  oondenined,  and  sold,  as  was  ^e  cargo,  wUch  had  deterioratedt 
and  could  not  be  shipped  in  whole  or  in  part,  to  the  port  of  destination.  In 
an  action  against  the  insurance  company  for  the  insurance,  it  was  HM, 

1.  That  it  was  a  case  for  abandonment  as  for  a  total  constructive  loss. 

2.  That  a  mere  notice  of  abandonment,  at  a  giren  time,  without  actual 
abandonment,  amounts  to  nothing ;  and  unless  the  faots  of  the  case,  under 
^e  laws  of  commerce,  justify  an  abandonment,  the  parties  are  not  bound  by 
it 

3.  That  it  was  not  error  in  the  court  below  to  refhse  to  charge  that  the 
facts  did  not  justify  an  abandonment  of  the  ship  and  cargo,  because  it  was  not 
shown  that  sea  damage  to  the  extent  of  fifty  per  eent.  existed,  because  the 
&etsi^ch  justify  an  abandonment,  such  as  wmage  to  vessel  and  carffo,  ina- 
bility to  procure  the  arrival  of  the  cargo  at  the  port  of  destination,  followed 
by  survey,  condemnation,  and  sale,  are  for  the  jury. 

4.  That  it  was  not  error  to  refuse  to  charge  that  assured  were  bound  by 
the  sale  of  Ihe  cargo  by  the  master  of  the  vessel ;  for  the  propriety  of  the  sale 
onder  the  eircnmstanoes  was  dependent  on  the  fikcts,  which  were  for  the  jury. 

5.  Tliat  whenever  a  caroo  may,  from  perils  which  are  insured  against,  oe 
abandoned  as  for  a  total  loss,  memorandum  articles  stand  upon  the  same 
footing  as  others.  The  memorandum  clause  in  a  policy  applies  to  partial 
losses  only. 

6.  That  where  the  loss  of  vessel  and  eaij;o  is  total,  and  both  belong  to  the 
same  owner,  the  doctrine  of  contribution  m  payment  of  the  bottomry  bond 
does  not  apply,  as  in  case  of  separate  owners.    And, 

7.  That  tne  provision  in  a  policy  for  ascertaining  the  loss  by  a  separation 
of  damaged  from  undamaged  artidee,  applies  to  the  case  of  a  partial,  not  a 
total  loss,  constructive  or  absolute. 
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This  was  an  action  of  covenant,  brought  by  Winter,  Latimer 
Sl  Co.  against  the  Delaware  Mutual  Safety  Insurance  Company. 
The  case  was  this :  On  the  7th  of  May  1861,  the  defendants  had 
insured  for  the  plaintiffs  $2500  on  the  schooner  Orb,  valued  at 
$5500,  and  $5000  on  a  cargo  valued  at  $17,000,  on  a  voyage 
from  Baltimore  to  Portland,  Oregon.  The  vessel  had  sailed 
May  1st  1851,  and  on  or  about  the  28th  of  July,  was  compelled 
by  tempestuous  weather  to  put  into  Bio  Janeiro  for  repairs.  To 
make  the  necessary  repairs,  the  company  borrowed  $3272.14  of 
Maxwell,  Wright  k  Co.,  of  Bio,  which,  with  marine  interest,  was 
secured  by  bottomry  of  the  vessel  and  cargo.  The  Orb  sailed 
again,  and  in  doubling  Cape  Horn,  encountered  such  severe 
weather  that  she  was  compelled  to  put  back  to  Bio,  where  she 
arrived,  October  15th  1851.  At  this  port  the  vessel  and  cargo 
were  surveyed,  condemned  and  sold,  except  some  boots  and  shoes, 
which  were  returned  to  Baltimore.  The  loss  on  the  vessel  was 
$3751.74,  and  on  the  cargo  $8896.27.  On  the  16th  of  Septem- 
ber 1851,  on  hearing  of  the  first  disaster,  plaintiffs  notified  the 
company  that  they  abandoned  the  vessel,  and  would  look  to  the 
company  for  the  full  amount  of  her  insurance.  This  was  never 
formally  accepted  by  defendants.  On  the  16th  of  December 
1851,  on  hearing  of  the  second  disaster,  they  gave  notice  that 
they  abandoned  the  vessel  and  cargo,  and  claimed  as  for  a  total 
loss  under  both  policies. 

There  was  no  survey  held  and  return  made  of  the  particular 
portions  of  the  cargo,  according  to  its  several  kinds,  but  the 
whole  was  surveyed  as  a  mass,  and  returned  generally,  so  dam- 
aged as  to  be  unfit  for  reshipment. 

The  policy  contained  the  following  clauses : 

First.  "  It  is  also  agreed,  that  bar,  bundle,  rod,  hoop,  and 
sheet  iron,  wire  of  all  kinds,  tin  plates,  steel,  madder,  sumac, 
wickerware,  and  willow,  manufactured  or  otherwise,  cheese,  salt, 
grain  of  all  kinds,  seeds  of  all  kinds, /rwt<«,  whether  preserved  or 
otherwise^  dry  fish,  vegetables  and  roots,  prepared  or  otherwise, 
rags,  hempen  yarn,  bags,  cotton  bagging,  and  other  articles 
used  for  cotton  bagging,  pleasure  carriages,  household  fur- 
niturey  musical  instruments,  looking-glasses,  skins  and  hides, 
and  all  articles  perishable  in  their  own  nature,  are  warranted 
by  the  assured  free  from  average  (except  general),  unless  it 
happen  by  stranding,  and  amount  to  twenty  per  cent,  on  the 
whole  aggregate  value  of  such  articles;  hemp,  leaf  tobacco, 
tobacco  stems,  bread,  Indian  meal,  matting,  and  cassia  (except 
in  boxes),  free  from  average  (unless  general),  under  fifteen  per 
cent,  on  the  whole  aggregate  value  of  such  articles ;  coffee  in 
bags  or  bulk,  pepper  in  bags  or  bulk,  rice,  sugar,  fiax,  and 
saltpetre,  free  from  average  (unless  general),  under  seven  per 
cent,  on  the  whole  aggregate  value  of  such  articles." 

2  Wb.— 12 
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Second.  ^^  And  in  case  of  partial  Iob9  by  sea  damage  to  dry 
goods,  cutlery,  or  other  hardware,  the  loss  shall  be  ascertained 
by  a  separation  of  the  damaged  from  the  undamaged  portion  of 
the  damaged  package  or  packages  respectively,  and  the  sale  of 
the  damaged  portion  or  portions  only,  and  not  otherwise ;  and 
the  same  practice  shall  obtain  as  to  all  other  merchandise^  so  far 
as  practicable." 

The  declaration  was  on  a  marine  policy  as  for  a  total  loss,  a 
total  loss  with  abandonment,  and  for  a  partial  loss  of  both  vessel 
and  cargo.  The  defendants  pleaded,  1.  Nan  est  factum.  2.  Nofi 
infregerunt  eonventiones.  3.  Covenants  performed.  4.  Pay- 
ment with  leave,  &c.  5.  That  the  vessel  was  not  by  the  perils 
and  dangers  of  the  winds  and  waves  so  broken  and  damaged, 
that  it  was  obliged  to  put  into  the  port  of  Rio  Janeiro ;  that 
it  did  not  thereby  become  necessary  to  repair  and  refit  her  ;  that 
it  was  not  done  afterwards  at  great  expense ;  and  that  it  was 
not  necessary  for  plaintiffs  or  their  agents,  or  the  master,  to  raise 
money  on  bottomry  by  hypothecating  the  schooner  and  cargo, 
as  alleged  in  plaintiffs  declaration.  6.  That  the  vessel  was  not 
damaged  by  the  perils  of  the  sea,  nor  made  incapable  of  prose- 
cuting her  voyage;  nor  her  cargo  damaged  and  spoiled;  nor 
that  it  was  impossible  to  forward  the  same ;  nor  that  it  was  ex- 
pedient to  sell  the  vessel  and  cargo  at  Rio ;  nor  was  the  same 
sold  there  as  alleged,  &c.  7.  That  the  plaintiffs  were  not  inter- 
ested in  the  vessel  and  cargo.  8.  That  the  vessel,  after  sailing 
from  Baltimore,  changed  and  abandoned  her  original  voyage, 
and  proceeded  on  a  new  voyage.  9.  That  the  vessel  was  unsea- 
worthy  ;  and  10.  That  the  voyage  was  broken  up  by  the  misfea- 
sance of  plaintiffs.  And  on  the  issues  thus  made  up,  the  parties 
went  to  trial. 

There  was  evidence  that  storage  could  have  been  had  for  the 
cargo  at  Rio ;  and  that  advices  in  a  reasonable  time  could  have 
been  received  by  the  shippers  and  insurers  in  the  United  States ; 
that  most  of  the  cargo  was  of  such  a  character  that  it  could  have 
been  reshipped  thither,  and  that  a  part  of  the  cargo,  to  wit,  the 
boots  and  shoes,  were  sent  back  to  Baltimore  on  the  7th  day  of 
June  1852,  and  a  part  of  it  was  never  accounted  for.  The  sale 
of  the  cargo  at  Rio  was  at  a  great  sacrifice,  having  been  valued 
in  the  policy  at  ?17,000,  and  producing  only  $5066.36. 

The  following  points  were  submitted  by  the  defendants'  coun- 
sel to  the  judge  who  tried  the  cause : 

1.  That  the  plaintiffs  having,  by  their  letter  of  September  15th 
1851,  abandoned  the  vessel  to  the  defendants,  cannot  claim  for 
any  loss  thereon,  resulting  to  the  vessel  after  the  abandonment. 

2.  That  if  the  jury  believe  that  a  voyage  from  Rio  Janeiro 
to  San  Francisco  was  substituted  in  the  place  of  the  original  voy- 
age to  Portland,  Oregon,  there  can  be  no  recovery  for  either  ves- 
sel or  cargo,  after  the  departure  of  the  Orb  from  Rio  Janeiro. 
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3.  That  under  the  evidence  in  this  case,  there  can  be  no  reco- 
very on  the  policy  for  a  total  losi  on  the  eargOy  as  the  circum- 
stances in  evidence  did  not  justify  its  abandonment  on  the  6th 
of  December  1851. 

4.  That  under  the  evidence,  the  plaintiffs  can  only  claim  for 
a  partial  loss  on  cargo. 

5.  There  can  be  no  total  lo8$  under  a  policy  on  cargo,  where 
the  same  has  not  been  damaged  to  over  fifty  per  cent,  of  its 
value,  of  which  there  is  no  evidence  in  this  case. 

6.  That  it  was  the  duty  of  the  master,  after  his  return  to  Bio 
Janeiro,  to  cause  the  goods  to  be  stored,  and  advice  thereof 
to  be  given  to  the  owners  and  insurers. 

7.  That  if  the  jury  believe  the  cargo  could  have  been  stored 
ftt  Rio,  and  advice  been  given  thereof  to  the  owners  and  insu- 
rers, such  course  should  have  been  taken,  and  the  sale  of  the 
cargo  without  such  storage  and  notice  was  unjustifiable. 

8.  That  unless  a  sale  of  the  cargo,  without  notice,  was  abso- 
lutely necessary  for  the  interests  of  the  owners  and  insurers,  the 
plaintiffs  cannot  recover  for  a  total  loss  of  cargo.  And  without 
evidence  (of  which  there  is  none)  of  the  extent  of  the  partial  losi, 
there  can  be  no  recovery  for  a  partial  loss. 

9.  That  the  master  was  not  justified  in  causing  the  cargo  to 
be  sold  at  Rio,  even  though  it  was  impossible  to  forward  it  to  its 
port  of  destination,  and  it  was  honestly  considered  that  such  sale 
was  beneficial  to  the  owners,  unless  such  sale  was  absolutely 
necessary  to  prevent  such  cargo  from  perishing. 

10.  That  the  plaintiffs  have  no  claim  on  the  defendants  for 
alleged  loss  or  damage  to  any  articles  usually  denominated  memo^ 
randum  articles,  and  specified  in  the  policy  in  this  case. 

11.  That  under  the  evidence  in  this  case,  the  plaintiffs  have 
shown  no  insurable  interest  in  the  cargo  of  the  schooner  Orb, 
and  cannot  therefore  recover  for  any  alleged  loss  thereon. 

12.  That  unless  the  bottomry  bond  in  evidence  were  given  in 
order  to  repair  the  vessel,  so  that  goods  might  be  carried  therein 
to  their  original  port  of  destination,  the  said  bond  constituted 
no  valid  charee  against  the  cargo. 

13.  If,  as  the  evidence  shows,  the  bottomry  bond  were  given 
merely  in  order  to  raise  funds  to  repair  the  vessel,  and  subse- 
quently the  cargo  or  any  part  of  it  was  sold  in  order  to  dis- 
charge the  said  bottomry  bond,  the  plaintiffs,  professing  to  be 
owners  both  of  the  cargo  and  the  vessel,  can  have  no  claim  upon 
the  insurers  on  the  former  for  reimbursement  of  any  loss  sus- 
tained by  the  sale  of  the  cargo,  or  any  part  thereof,  in  order  to 
dis(;harge  the  bottomry  bond. 

The  following  points  were  also  submitted  to  the  judge  who 
tried  the  cause,  by  the  counsel  for  the  plaintiffs : 
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I.  Plaintiffi*  right  to  recover  on  the  cargo  beyond  the  amount 
of  their  absolute  ownership  in  it. 

1.  Should  the  jury  find  that  the  plaintiffs,  as  to  any  portion 
of  the  cargo,  purchased  it  for  the  consignees,  pledging  their  own 
credit  for  the  purchase-money,  and  then  insured  the  whole  in 
their  own  names,  they  may  recover  for  the  whole. 

2.  Should  the  jury  find  the  plaintiffs,  as  to  any  portion  of  the 
cargo  not  their  own,  had  advanced  or  incurred  expenses  for  or 
liabilities  upon  it,  and  were  in  possession  of  it,  they  may,  having 
insured  it,  recover. 

8.  The  policy  being  a  valued  policy,  the  plaintiffs  may  recover 
on  the  goods  lost  the  whole  sum  at  which  their  interest  in  them 
was  valued,  unless  such  valuation  was  fraudulently  excessive. 

4.  The  plaintiffs  might  fairly  value  their  interest  at  the  whole 
price  of  the  goods,  if  what  did  not  belong  to  them  had  been  pur- 
chased on  their  credit,  or  they  had  incurred  expenses  for  or  liabili- 
ties upon  it. 

6.  If,  of  the  three  members  of  the  house  of  Winter,  Latimer 
&  Co.,  two  were  also  members  of  the  house  of  Norris  k  Co.,  the 
consignees,  and  the  cargo  belonged  all  of  it  to  those  two  houses, 
which  between  them  purchased  and  were  about  to  sell,  or  other- 
wise deal  with  it  for  commercial  profit,  the  insurance  in  the 
name  of  Winter,  Latimer  &  Co.  is  good  for  the  purposes  of  re- 
covering of  the  whole  loss. 

6.  A  partner  of  a  commercial  house  may  recover  for  goods 
belonging  to  the  house  on  a  policy  effected  in  his  individual 
name. 

II.  Plaintiffs*  right  to  recover  as  for  total  loss  of  cargo  without 
abandonment. 

1.  They  may  so  recover  if  the  jury  find  that  there  was  no 
possibility  of  sending  on  the  cargo  to  its  port  of  destination,  by 
reason  of  there  being  no  vessel  to  carry  it. 

2.  They  may  so  recover  if  the  jury  find  that  the  cargo  was  so 
damaged  as  not  to  be  able  to  bear  being  reshipped  and  carried 
forward. 

III.  Total  loss  and  abandonment. 

1.  If  the  plaintiffs  recover  as  on  total  loss  and  abandonment, 
they  are  entitled  in  addition  to  and  beyond  the  sum  insured,  to 
any  general  average  expenses  paid  bv  them  on  the  portion  of  the 
vessel  and  cargo,  which  by  the  act  of  abandonment  passed  to  the 
defendants. 

IV.  Plaintiffs*  right  to  recover  as  for  a  partial  loss  with  saU 
vage. 

1.  Plaintiffs  may  recover  for  partial  loss  on  the  vessel  if  they 
show  by  evidence  what  would  have  been  the  cost  of  the  necessary 
repairs,  and  their  damages  will  be  accordingly  in  other  words, 
what  the  damage  was  without  resort  to  a  sale  to  fix  it. 
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2,  They  may  recover  for  a  partial  loss  on  the  cargo,  if  the 
jury  find  that  the  sale  of  the  cargo  was  demanded  by  the  interest 
of  all  concerned,  and  was  not  merely  to  fix  the  damage. 

8.  If  a  single  package  only  of  the  cargo  had  been  so  sea- 
damaged  as  to  make  a  sale  of  it  at  Rio  advisable  for  the  benefit 
of  all  concerned,  the  case  would  have  been  one  of  partial  loss ; 
and  it  is  the  same  case  when  any  number  of  packages  or  all  of, 
them  were  so  damaged  and  so  sold. 

4.  If  the  jury  find  that  $2715.26,  or  any  other  amount  of  in- 
voiced items  which  do  not  appear  in  the  accounts  of  sales  were 
lost  by  the  perils  insured  against,  they  may  find  a  partial  loss  to 
ffuch  sum  on  the  cargo. 

V.  Clause  of  policy  as  to  separating  var eels  for  sale, 

1.  It  applies  only  where  a  sale  of  all  parts  of  the  cargo  is  not 
justifiable,  and  is  not  to  take  place.  If  a  total  loss  is  to  be 
made,  and  the  whole  cargo  to  be  sold,  it  has  no  application,  al- 
though the  loss  on  this  or  that  package  be  partial  only. 

2.  It  has  no  application  where,  whether  to  make  a  total  or  a 

Eartial  loss,  the  master,  in  the  honest  exercise  of  his  discretion, 
as  deemed  it  for  the  interest  of  all  concerned  to  sell  the  whole 
cargo,  the  voyage  being  broken  up. 

8.  Where  it  does  apply,  the  jury  is  to  judge  how  far  it  is  prac- 
ticable to  separate  the  packages  into  damaged  and  undamaged 
portions  where  they  did  not  contain  dry  goods,  cutlery,  or  otner 
hardware. 

4.  When  it  does  apply,  the  jury  is  to  judge  how  far  it  is  prac- 
ticable to  separate  the  packages  into  damaged  and  undamaged 
portions,  whatever  they  contained. 

5.  If  it  applied  here,  and  the  master  has  not  complied  with  it, 
he  was  the  agent  of  the  defendants  as  well  as  of  the  plaintiffs, 
and  the  plaintiffs  cannot  be  barred  by  his  non-compliance  from 
estimating  their  damages  otherwise  than  by  separating  packages 
into  damaged  and  undamaged  parts,  if  there  is  the  means  of  es- 
timating them  in  the  evidence. 

6.  If  it  applies,  it  is  but  a  mode  of  ascertaining  damages,  and 
the  defendants  cannot  complain  if  the  jury  this^  that  opening 
the  packages  would  have  only  increased  expenses,  and  that  they 
can  assess  damaees  under  the  evidence  as  justly  towards  the 
defendants  as  if  the  packages  had  been  opened. 

The  points  propounded  bv  the  defendants,  as  above  stated, 
were  answered  by  the  learned  judge,  as  follows : 

The  first  was  affirmed,  with  this  reservation — "  unless  the  plain- 
tifis  and  defendants  afterwards  treated  the  abandonment  as  with- 
drawn, waived,  or  otherwise  invalid." 

The  second  was  affirmed,  "if  the  facts  were  as  stated  in  the 
point." 
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All  the  other  points  propounded  by  defendants  were  nega* 
tived  except  the  eleventh,  which  was  affirmed. 

In  answer  to  plaintiffs'  points:  Class  L  The  first,  fourth, 
fifth,  and  sixth,  were  negatived  by  the  learned  judge,  and  the 
second  and  thir^  affirmed,  with  these  restrictions. 

"  The  plaintiffs  can  recover,  only  according  to  the  extent  of 
their  legal  or  equitable  interest  or  title.  It  may  be,  that  the 
whole  interest  is  theirs.  If  they  bought  the  cargo,  without  an 
order  for  it  from  the  Portland  house,  and  sent  it  in  their  own 
ship,  then  it  was  theirs  until  actually  accepted  as  a  sale  by  the 
consignors,  or  if  they  merely  consigned  it  for  sale,  it  was  theirs, 
or  if  they  bought  it  with  their  own  money  and  sent  it  as  a  sale, 
they  had  a  right  of  stoppage  in  tramitUj  if  the  consignors  failed 
before  receiving  the  goods.  You  will  judge  what  the  facts  are. 
I  know  not  how  the  evidence  is." 

As  to  Class  2,  Nos.  1  and  2,rhe  said:  ^'I  refuse  so  to 
charge,  but  if  the  jury  find  that  after  the  second  injury  to  the 
vessel,  there  was  no  possibility  of  sending  on  the  cargo  to  its 
place  of  destination,  or  that  it  was  so  damaged  that  it  would  not 
bear  being  reshipped,  then  the  plaintiffs  had  a  right  to  abandon 
it  and  look  to  the  defendants  as  for  a  total  loss." 

Class  3,  point  No.  1  was  affirmed. 

Class  4,  Nos.  1,  2,  3,  and  4  affirmed. 

Class  6— As  to  point  No\  1  the  learned  judge  said :  "  This  is 
true,  so  far  as  relates  to  the  contract  for  making  such  separation, 
but  the  principle  has  some  application  independently  of  contract. 
It  is  the  duty  of  the  insured,  and  of  their  servants  who  have  the 
property  insured  in  their  custody,  to  exert  their  utmost  care  and 
ordinary  skill  in  a  case  of  abandonment,  to  save  as  much  as  pos- 
sible of  the  property,  and  make  it  bring  as  much  as  possible  for 
the  insurance.  It  may  be  their  duty  to  separate  the  articles  in 
disposing  of  them,  or  to  store  them,  or  to  send  them  home,  and 
if  any  such  duty  is  neglected  or  carelessly  performed,  this  fact 
may  furnish  sround  for  a  claim  of  damages  to  be  deducted  from 
the  policy,  xou  will  judge  from  the  evidence  how  these  facts 
are,  and  what  duty  arose  from  them." 

As  to  point  No.  2,  he  said:  ^^This  is  true  of  the  insured  and  the 
master,  they  being  still  subject  to  the  same  duty  of  care  and 
skill  as  I  have  just  described." 

And  as  to  points  Nos.  3,  4,  6,  and  6,  he  said :  "  The  above 
principles  sufficiently  dispose  of  these  points." 

The  jury  found  for  plaintiffs  for  the  full  amount  of  the  partial 
loss  to  the  vessel  arising  from  the  first  disaster ;  and  for  a  sub- 
sequent total  loss  of  same,  less  proceeds  of  sale.  Also  for  total 
loss  of  cargo,  less  proceeds  of  sale.  Judgment  being  entered  on 
this  verdicti  the  case  was  certified  to  the  court  in  banc,  where 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  183 

[Delaware  Insurance  Co.  v.  Winter,  Latimer  &  Co.] 

the  following  matters  were  assigned  for  error  by  the  defendants 
in  the  suit : — 

1,  The  judge  who  tried  the  cause  erred  in  not  saying,  in  an- 
swer to  the  first  point  of  defendants,  that  the  plaintiffs  could  not 
recover  for  any  loss  on  the  vessel  after  the  abandonment  of  Sep- 
tember 15th  1851,  and  in  adding  in  answer  to  said  point  that 
the  same  was  true,  unless  the  defendants  and  the  plaintiffs  after- 
wards treated  the  abandonment  as  withdrawn,  waived,  or  other- 
wise invalid ;  whereas  there  was  no  evidence  in  the  cause  that 
the  said  abandonment  had  been  so  treated  by  the  parties. 

2.  In  not  affirming  defendants'  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  and  thirteenth  points ;  and  in  saying, 
in  answer  to  the  plaintiff 's  second  point  under  Class  5,  that  >Hhe 
clause  in  the  policy  providing  for  the  separation  of  the  damaged 
portions  of  packages  of  goods  from  the  undamaged  has  no  appli- 
cation where,  whether  to  make  a  total  or  a  partial  loss,  the 
master,  in  the  honest  exercise  of  his  discretion,  has  deemed  it  for 
the  interest  of  all  concerned  to  sell  the  whole  cargo,  the  voyage 
being  broken  up,"  notwithstanding  that  he  added  ^Hhe  insured 
and  the  master  being  still  subject  to  the  same  duty  of  care  and 
skill  as  I  have  just  described."  What  the  learned  judge  had  just 
described  was  in  answer  to  plaintiff's  first  point  in  same  class, 
as  above  stated. 

George  M.  Wharton  and  John  Sill  Martin^  for  plaintiffs  in 
error. — 1.  As  to  the  right  to  abandon  under  the  circumstances, 
and  its  effect,  referred  to  in  the  first  assignment  of  error,  cited 
and  relied  on  Pele  r.  Merchants'  Ins.  Co.,  2  Mason  27 ;  2  Phil- 
lips on  Insurance,  §§  1705,  1712 ;  Arnould  on  Insurance  997, 
999. 

2.  As  to  the  rule  that  where  there  is  not  an  actual  total  loss, 
and  the  insured  claims  to  recover  on  the  footing  of  a  technical 
total  loss,  the  damage  which  will  justify  an  abandonment  must 
exceed  50  per  cent,  of  the  value  of  the  goods,  which  was  involved 
in  the  third,  fourth,  and  fifth  points,  they  cited  2  Arnould  on 
Insurance  1001,  1129;  2  Phillips  on  Insurance,  §  1585;  8 
Kent,  7th  ed.,  404;  Budd  v.  Union  Ins.  Co.,  4  McCord  1; 
Hall  V,  Ocean  Ins.  Co.,  21  Pickering  472 ;  Peters  v.  Phoenix, 
8  S.  &  B.  25.  And  as  to  the  mode  of  calculating  an  actual  loss 
under  a  valued  policy,  Lewis  v.  Rucker,  2  Burr.  1167-68. 

8.  As  to  the  sale  of  ship  and  cargo  by  the  master,  referred  to 
in  tlie  sixth,  seventh,  eighth,  and  ninth  points,  they  cited  Meyers 
V.  Baymore,  10  Barr  120;  2  Arnould  1131,  1187,  1143;  2 
Phillips,  §§  1565,  1568;  Freeman  v.  East  India  Co.,  5  B.  & 
Aid.  617 ;  Bryant  v.  Com.  Ins.  Co.,  13  Pickering  543 ;  Meyers 
V.  Baymore,  10  Barr  119 ;  Morris  v.  Robinson,  3  B.  &  C.  196 ; 
Gannon  v.  Meabum,  1  Bingham  243. 
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4.  As  to  memorandum  articles,  referred  to  in  the  tenth  point, 
they  cited  Stevens  &  Benecke  on  Average  427 ;  2  Phillips  328, 
§  1615;  Marean  v.  U.  S.  Ins.  Co.,  3  W.  C.  C.  R.  250;  Cocking  v. 
Fraser,  4  Doug.  295 ;  Park  on  Insurance  (8th  ed.)  247 ;  2  Ar- 
nould  on  Insurance  1026 ;  3  Kent  (5th  ed.)  295 ;  Hugg  v,  Au- 
gusta Ins.  Co.,  7  Howard  696. 

5.  That  the  primary  fund  for  the  payment  of  a  bottomry  bond 
is  the  vessel,  as  stated  in  the  twelfth  and  thirteenth  points,  they 
cited  The  Packet,  8  Mason  255 ;  The  Gratitudine,  3  C.  Robin- 
son 263;  The  Dawthrope,  2  Wm.  Robinson  85.  And  they 
argued,  further,  that  the  clause  in  the  policy  as  to  a  separation 
of  Dortions  of  the  cargo  in  order  to  their  examination  was 
unambiguous,  and  applied  as  a  matter  of  contract  to  every 
case  of  jpartial  loss,  the  object  being  to  exclude  the  master  s 
discretion  in  judging  as  to  the  propriety  of  selling  a  whole  cargo 
or  not. 

(7.  IngersoUy  for  defendants  in  error. — ^Tf  there  be  evidence  to 
sustain  the  verdict  as  on  a  total  loss  and  abandonment,  all  the 
points  of  defendants  on  which  errors  have  been  assigned,  except 
the  thirteenth,  are  disposed  of,  and  the  judgment  ought  to  bo 
affirmed,  even  though  there  was  a  mis-instruction  on  all  the  points 
which  refer  themselves  to  a  salvage  loss,  because  a  judgment  will 
not  be  reversed  for  error  on  immaterial  points :  Wolverton  v. 
Commonwealth,  7  S.  &  R.  273;  Johnston  r.  Brackbill,  1  P.  R. 
364;  Brady  v.  Calhoun,  Id.  370;  Strawbridge  v.  Cartlege,  7 
W.  &  S.  394 ;  Unangst  v.  Kraemer,  8  W.  &  S.  391 ;  Miles  v. 
Stevens,  3  Barr  21;  Ely  v.  Hager,  8  Barr  154;  Hulings  v. 
Guthrie,  4  Barr  123 ;  Gilpin  v.  Howell,  5  Barr  41 ;  Schoneman 
V,  Fegley,  2  Harris  376 ;  Schmoyer  v.  Schmoyer,  5  Harris  520 ; 
Phelin  v.  Kenderdine,  8  Harris  §62 ;  Irvine  v.  Trego,  10  Harris 
868;  Cole  v.  Bolard,  10  Harris  431;  Evans  v.  See,  11  Harris  88; 
Bunco  V.  Stamford,  8  Casey  267 ;  Johns  v.  Battin,  6  Casey  87 ; 
GraflF  v.  Pittsburgh  Railroad  Co.,  7  Casey  496-7 ;  Burkholder  v. 
Lapp,  Id.  324 ;  Brewster  v,  Sterrett,  8  Casey  118 ;  Lacy  t;. 
Arnett,  9  Casey  174;  Franciscus  v.  Reigart,  4  Watts  98;  Peter- 
son V.  Speak,  5  Casey  493. 

Nor  does  defendants*  thirteenth  point,  as  presented  by  him  in 
the  assignments  of  error  here,  affect  the  case ;  for,  admitting  the 
correctness  of  the  position  there  taken,  it  is  not  applicable.  The 
holder  of  the  bottomry  bond  considered  it  cancelled  on  the  return 
of  the  Orb  to  Rio,  and  acted  accordingly.  In  the  adjustment  of 
loss  as  submitted  to  the  jury,  there  is  no  charge  to  the  cargo  of 
losses  on  the  vessel.  Even  if  the  holder  was  moved,  in  ordering 
the  sales,  by  a  desire  to  collect  his  debt,  the  defendants  went  to 
the  jury  on  the  question  of  the  sale  being  unnecessary  and  waste- 
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ful,  and  thus  had  the  benefit  of  all  the  evidence  on  that  point,  if 
there  was  any.  It  was  not  a  point  on  which  instruction  could 
hare  been  asked  by  defendants,  because  plaintiffs  did  not  claim 
to  recover  against  the  insurers  of  the  cargo  for  loss  on  the  vessel ; 
and  if  the  instruction  was  to  bear  on  the  motive  of  Wright, 
Maxwell  &  Co.  in  ordering  the  sale,  the  defendants  ought  to  have 
asked  instructions  making  the  motive  bear  on  the  validity  of  the 
sale,  and  not  on  a  claim  which  was  never  made  by  plaintiffs 
below.  Admitting  the  motive  to  be  as  imputed,  there  had  been 
an  abandonment  for  a  total  loss,  and  Wright,  Maxwell  &  Co. 
were  agents  of  defendants  and  not  of  plaintiffs :  Phillips  on  In- 
surance, ch.  xvii.,  §  16.  After  reviewing  seriatim  the  points 
submitted  by  the  defendants  to  the  judge  at  Nisi  Prius,  the 
learned  counsel  argued — 

1.  That  the  sale  of  the  cargo  was  justifiable;  citing  1  Arnould 
18T;  PhiUips,  p.  192;  3  Eng.  C.  L.  Rep.  69;  2  Sumner  215, 
216 ;  and  8  Rob.  Rep.  240. 

2.  That,  without  abandoning,  plaintiffs  could  not  recover  as 
for  a  total  loss,  and  here  was  an  actual  total  loss  in  which  an 
abandonment  was  not  necessary,  for  there  was  nothing  to  aban- 
don— ^the  loss  was  total,  not  merely  in  peril ;  that  whether  they 
proceeded  for  a  partial  or  total  loss,  the  effect  on  them  was  the 
same.  If  they  claim  a  total  loss,  they  give  credit  for  salvage ; 
if  partial,  they  ask  a  sum  bearing  the  same  proportion  to  the  sum 
insured  which  the  value  lost  bears  to  that  at  risk ;  the  result  is 
the  same  in  both  cases.  Abandonment  when  not  necessary  is 
objectionable;  it  never  benefits  the  underwriter,  and  is  only 
allowable  in  a  case  like  this  for  the  purpose  of  showing  whether 
plaintiffs  claim  for  a  total  or  partial  loss :  Roux  v,  Salvador,  3 
Bing.  N.  C.  266;  82  Eng.  C.  L.  110;  Arnould  992,  1000, 1001, 
1004.  As  plaintiffs  could  have  recovered  for  a  partial  loss  to 
the  extent  of  $2715.26,  the  learned  judge  at  Nisi  Prius  could 
not  have  affirmed  defendants'  eighth  point.  The  record  does  not 
bring  this  case  within  the  doctrine  of  Watson  v.  The  Insurance 
Co.  of  N.  A.,  1  Binn.  47. 

As  to  the  memorandum  article  he  cited  2  Arnould  851-2 ;  and 
argued,  with  regard  to  that  assignment  of  error,  that  the  clause  in 
the  policy  as  to  a  separation  of  the  damaged  from  the  undamaged 
articles,  was  applicable  only  to  cases  of  partial  loss  by  sea  damage, 
and  when  a  sale  of  the  damaged  portion  only  is  to  be  made. 

The  opinion  of  the  court  was  delivered,  February  4th  1861,  by 
Thompson,  J. — This  was  an  action  to  recover  an  insurance  of 
the  schooner  Orb  and  cargo,  on  a  policy  for  a  voyage  from  Bal- 
timore to  Portland,  Oregon,  in  May  1851.  In  December  1851 
the  vessel  put  into  the  port  of  Rio  in  distress,  and  was,  with  the 
cargo,  abandoned  to  the  underwriters  as  for  a  total  loss.     The 
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assignments  of  error  upon  instructions  to  the  jury  are  numerous, 
and  hare  been  most  elaborately  and  ably  argued  on  both  sides* 
The  discussion  has  served  to  point  attention  to  the  material 
questions  raised,  and  these  alone  we  shall  proceed  to  notice. 

1.  We  think  there  was  no  error  in  the  answer  to  the  defend- 
ants' first  point.  A  mere  notice  of  abandonment  without  actual 
abandonment  amounted  to  nothing.  Both  parties  acted  as  if  no 
actual  abandonment  had  taken  place.  If  the  facts  did  not  justify 
it,  the  assured  would  be  no  more  bound  by  it  than  the  underwri- 
ters. And  that  the  latter  are  not,  when  the  laws  of  commerce 
do  not  justify  it,  is  a  subject  of  too  familiar  practice  to  need 
argument  to  prove.  No  right  could  accrue  to  the  insurers  until 
actual  abandonment.  This,  the  plaintifis  say,  did  not  take  place 
anterior  to  their  notice  of  the  15th  September  1851,  nor  in  con- 
sequence of  the  injury  sustained,  of  which  notice  was  predicated ; 
and  the  defendants  did  not  attempt  to  prove  that  it  did.  Nor 
did  they  at  the  time  do  any  act  or  thing  showing  an  acceptance 
of  abandonment,  even  if  it  had  been  justifiable.  Under  the  cir- 
cumstances they  could  not  hold  the  other  party  bound,  if  he 
chose  to  waive  it.  Here,  however,  it  was  not  claimed  that  there 
was  cause  for,  and  much  less  an  actual  abandonment. 

2.  The  second,  third,  and  fourth  errors  were  considered  toge- 
ther in  the  argument,  and  we  will  notice  them  in  the  same  order. 

It  was  objected  that  the  court  refused  to  charge  that  the  facta 
did  not  justify  an  abandonment  of  the  ship  and  cargo  on  Decem- 
ber 6th  1851.  The  objection  made  does  not  appear  to  be  on 
account  of  the  actual  condition  and  circumstances  of  either ;  but 
because  it  was  not  shown,  that  the  marine  test  of  sea  damage  to 
the  extent  of  50  per  cent,  existed.  The  defendants  took  no 
testimony  on  that  point,  and  were  forced  to  rely  on  the  chances 
of  deficiency  in  the  plaintiff's'  case.  But,  in  regard  to  this  mat- 
ter of  50  per  cent,  damage,  it  seems  to  us  they  were  under  some 
misapprehension.  The  rule  is  applicable  to  deterioration  from 
what  is  called  sea  damage ;  that  is  to  say,  by  wetting,  leakage, 
and  the  like,  and  is  so  treated  and  spoken  of  by  writers  on  the 
subject :  3  Kent  829 ;  Seton  v.  Delaware  Ins.  Co.,  Wash.  C.  C. 
Rep.  175 ;  1  Amould  199,  note  1 ;  and  not  to  cases  of  actual 
or  constructive  total  loss. 

The  same  principle  in  substance  prevails  as  to  a  vessel,  but 
is  differently  statea ;  that  is  to  say,  when  the  costs  of  repair 
exceed  the  one-half  of  its  value,  it  may  be  treated  as  for  a  total 
loss. 

In  the  case  in  hand,  it  appeared  that  the  schooner  Orb,  having 
encountered  severe  gales  and  continued  rough  weather  in  the 
neighbourhood  of  Cape  Horn,  was  so  much  damaged  as  to  be 
obliged  to  put  back  in  distress  to  some  port  of  safety.  Under 
these  circumstances  she  arrived  in  the  port  of  Rio  in  October 
1851.   After  a  survey  held,  she  was  condemned  as  wholly  unsea- 
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worthy;  not  worth  repairing,  and  recommended  to  be  sold.  That 
this  was  a  case  for  abandonment  as  for  a  total  loss  of  the  vessel, 
is  certain,  and  is  not  disputed  here. 

It  was  also  in  proof  that  the  cargo,  an  assorted  one,  containing 
fruits,  fish,  oysters,  and  many  other  perishable  articles,  was  much 
deteriorated,  and  on  a  survey  at  the  request  of  Maxwell,  Wright 
4  Co.,  was  recommended  to  be  sold.  Furthermore  it  appeared 
that  no  shipment,  either  in  whole  or  in  part,  of  the  cargo  could 
be  had  from  the  port  of  Rio  to  Portland,  Oregon,  the  place  of  its 
destination.  This,  the  plaintiffs  contended,  was  a  proper  case 
for  abandonment ;  not  on  the  principle,  however,  of  sea  damage 
to  the  cargo,  but  upon  a  principle  which  they  claim  justifies  it 
without  this  element.  Was  it  a  case,  therefore,  for  abandonment 
as  for  a  total  <;onstructive  loss  ?  That  it  was,  I  think  the  autho- 
rities will  abundantly  show.  I  will  proceed  to  cite  a  few  of 
them. 

In  the  celebrated  case  of  Roux  tr.  Salvador,  8  Bing.  N.  C.  266, 
Lord  Abinger  said,  "  If,  in  the  progress  of  the  voyage,  it  (the 
cargo)  becomes  wholly  destroyed  and  annihilated,  or  if  it  be 
placed,  by  reason  of  perils  against  which  he  insures,  in  such  a 
position  that  it  is  wholly  out  of  the  power  of  the  insured  or 
underwriter  to  procure  its  arrival,  he  is  bound,  by  the  very  letter 
of  his  contract,  to  pay  the  sum  insured." 

So  in  Kent,  vol.  8,  p.  328,  it  is  said  that  "if  the  ship  be  pre- 
vented by  a  peril  within  the  policy  from  proceeding  on  her 
voyage,  and  be  irreparably  injured,  and  the  voyage  be  thereby 
lost,  it  is  a  total  loss  of  ship,  freight,  and  cargo,  provided  no 
other  ship  can  be  procured  to  carry  on  the  cargo."  To  the  same 
effect  is  1  Arnould  990,  2  Id.  2008 ;  and  this  is  believed  to  be  the 
current  of  authorities  without  exception. 

Under  this  state  of  facts  the  plaintiffs  say  they  were  indticed 
to  abandon  the  cargo  as  for  a  total  loss.  It  is  apparent,  there- 
fore, that  the  abandonment  was  dependent  on  the  facts  under 
this  view  of  the  law,  and  they  were  of  course  for  the  jury.  The 
judge  was  right,  therefore,  in  refusing  to  charge  as  requested ; 
for  it  would  have  been  error  in  law  as  well  as  an  invasion  of  the 
province  of  the  jury  so  to  have  done. 

8.  The  next  point  relates  to  the  acts  of  the  master  in  regard 
to  the  sale  of  the  cargo;  but  we  do  not  exactly  see  how  the  point 
arises  in  this  case.  The  sale  took  place  some  considerable  time 
subsequent  to  the  abandonment,  and  as  this  operated  as  a  cession 
or  transfer  of  the  cargo  to  the  underwriters,  if  that  were  valid, 
it  is  not  easy  to  see  how  a  retrocession  from  any  act  of  his  in 
making  a  sale  could  take  place.  The  acts  of  the  master  are 
usually  scrutinized  with  a  view  to  the  question  of  salvage,  and 
if  contrary  to  good  faith  or  the  exercise  of  sound  discretion,  they 
may  operate  on  the  question  of  abandonment.     Here,  then,  if 
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the  abandonment  was  complete,  the  subsequent  acts  of  the  master 
could  not  deprive  the  insured  of  the  benefits  resulting  from  it ; 
he  was  thenceforward  the  agent  of  the  underwriters,  and  bound 
to  use  diligence,  skill,  ahd  care  towards  the  interests  of  all  con- 
cerned. But,  in  whatever  aspect  we  may  view  the  point,  to  have 
instructed  as  requested,  would  have  been  error. 

As  we  have  already  said,  the  justification  of  abandonment 
did  not  depend  on  sea  damage  strictly  so  called,  but  upon  other 
facts  and  principles :  the  propriety  of  the  sale  under  the  circum- 
stances was  dependent  on  the  facts,  and  these  were  for  the  jury^ 
and  properly  so  left  to  them.  We  see  no  error,  therefore,  in 
this  part  of  the  case. 

4.  The  next  assignment  of  error  is  upon  the  ruling  of  the 
court  below  in  regard  to  memorandum  articles.  The  memoran- 
dum clause  in  policies  of  insurance  provides  an  exemption  from 
liability  unless  the  damage  amount  to  a  certain  specified  sum, 
and  stipulates  that  certain  articles  shall  be  free  of  general  ave- 
rage, except  in  particular  cases  of  injury,  such  as  stranding.  It 
exists  in  this  policy,  and  under  the  clause  the  defendants  claim 
to  be  exempt  from  liability  because  the  loss  was  not  from  strand- 
ing. It  is  well  known  that  the  practical  use  of  the  clause  is  to 
operate  on  certain  goods  more  susceptible  of  sea  damage  than 
others.  Goods  so  susceptible,  are  so  well  known,  and  the  ordi- 
nary injuries  from  sea  damage  so  easily  estimated,  that  insurers 
do  not  take  the  risk  of  all  damage,  and  hence  they  usually  fix  a 
limit  below  which  they  will  not  be  answerable.  The  usage  is 
universal  both  in  Europe  and  America,  with  but  slight  difier- 
ences  in  form  or  substance.  It  is  apparent  from  this  statement 
in  regard  to  the  use  and  object  of  the  memorandum  clause,  that 
its  application  is  to  partial  and  not  total  loss. 

Kent  states  the  rule  to  be  that  "  if  there  be  a  total  loss  of  the 
voyage  by  reason  of  shipwreck  or  any  other  casualty,  and  there 
be  no  other  means  to  forward  the  cargo,  there  is  no  distinction 
between  the  memorandum  articles  and  the  rest  of  the  cargo. 
The  total  loss  applies  equally  to  the  whole :"  8  Kent  297.  For 
this  many  authorities  are  cited.  So  in  the  French  Code,  Article 
409,  the  insurer  is  exempt  under  the  clause  "  free  from  average 
for  all  partial  losses,  except  in  cases  which  authorize  an  abandon- 
ment ;  and  in  such  cases  the  insured  has  the  option  between  the 
abandonment  and  the  claim  for  average  loss." 

In  2  Arnould  1026  it  is  laid  down  tnat  "  it  is  not,  however,  to 
be  concluded  on  this  account"  (the  operation  of  the  clause  in 
question)  "  that  a  total  loss  on  articles  free  of  average  is  a  dif- 
ferent thing  from  a  total  loss  on  other  perishable  goods  not  so 
insured;  the  contrary  is  the  case."  See  authorities  cited  in  note 
1,  same  page. 

*'In  all  cases,  in  fact,"  says  the  same  authority,  "except  those 
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of  partial  loss,  the  goods  comprised  in  the  memorandum  stand  on 
the  same  footing  as  other  goods.  If  the  question  turn  on  a  totality 
of  the  loss,  there  is  no  difference  between  them  and  other  perish- 
able articles."  "Whether  the  loss  be  total  or  partial  in  its 
nature  must  depend  on  general  principles.  The  memorandum 
does  not  vary  the  rules  upon  which  ^  loss  is  partial  or  total.  It 
does  no  more  than  preclude  indemnity  for  an  ascertained  partial 
loss :"  Poole  v.  Protection  Ins.  Co.,  14  Conn.  47. 

In  Marean  v.  United  States  Ins.  Co.,  3  Wash.  C.  C.  Rep.  256, 
the  doctrine  is  stated  thus:  "If  the  question  turn  on  the  totality 
of  loss  unconnected  with  the  subject  of  loss  by  deterioration  of 
the  cargo  in  value  or  reduction  in  quantity,  there  is  no  difference 
between  memorandum  and  other  articles.  If  the  loss  be  total  in 
fact,  or  is  sueh  as  the  insured  is  permitted  to  treat  as  such,  he  is 
entitled  to  abandon  and  to  recover  as  for  a  total  loss,  in  the  case 
of  memorandum  articles :  but  always  with  this  exception,  that  he 
is  not  permitted  to  turn  a  partial  into  a  total  loss." 

The  rule,  therefore,  deducible  from  these  and  many  other 
authorities,  is  that  wherever  the  cargo  may,  on  account  of  inju- 
ries from  perils  insured  against,  be  abandoned  as  for  a  total  loss, 
memorandum  articles  stand  upon  the  same  footing  as  others. 
There  is  much  diversity  on  the  subject  of  deterioration  of  this 
class  of  articles  and  the  effect  of  a  total  change  of  their  charac- 
ter, although  they  remain  nominally  in  specie  the  same,  as 
incurring  liability  on  part  of  the  insurers.  But,  as  that  ques- 
tion does  not  properly  arise  here,  we  express  no  opinion  on  the 
subject.  We  do  not  think  the  assignment  of  error  thus  noticed 
is  sustained,  and  accordingly  we  overrule  it. 

6.  We  do  not  see  any  practical  diflSculty  under  the  next 
assignment,  because  the  loss  of  both  vessel  and  cargo  may  be 
treated  as  total,  the  evidence  being  believed  and  both  belonging  to 
the  same  party.  The  doctrine  of  contribution  in  payment  of  the 
bottomry  bond,  does  not  arise  in  that  form  here  in  which  it  might, 
and  undoubtedly  would,  in  cases  of  partial  loss  or  between  sepa- 
rate owners. 

6.  Neither  is  the  remaining  assignment  sustained.  It  was  truly 
said  by  the  counsel  for  the  defendants  in  error,  that  the  provision 
in  a  policy  for  ascertaining  the  loss  by  a  separation  of  damaged 
from  undamaged  articles,  applied  only  to  the  cases  of  partial, 
not  to  a  total  loss,  constructive  or  absolute ;  for  so  it  expressly 
appears  in  the  conditions  attached  to  the  policy.  Discovering 
no  error  in  any  part  of  this  record,  the  judgment  is  afiirmed. 
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Strouse's  Executor  verstis  Becker, 

Exemption  from  Levy  and  Sale  on  Execution^  when  Defendant  not  en- 
titled  to, — Mu$t  he  claimed  against  every  Execution  Creditor. —  When 
allowed  on  Attachment  Execution. 

1.  If  a  defendant  against  whom  an  ezeoation  has  been  imued,  fidsely  deny 
the  ownership  of  his  property,  thereby  hindering  and  delaying  the  sheriff  in 
the  collection  of  the  debt,  he  forfeits  his  right  to  the  benefit  of  the  exemption 
law,  though  the  falsehood  was  for  the  purpose  of  gaining  time  for  the  pay- 
ment of  the  execution, 

2.  A  debtor  must  claim  the  exemption  against  every  execution  creditor. 

3.  Attachment  execution  is  execution  process,  and  the  exemption  ma;^  be 
claimed  against  a  creditor  proceeding  by  such  process  as  effectually  as  against 
one  who  comes  with  execution  in  the  ordinary  form. 

4.  But  the  daim  must  be  made  against  the  attaching  creditor,  even  though 
it  had  been  preferred  previously  against  the  original  creditor — the  defendiAt 
in  the  attachment— or  other  execution  creditors. 

Error  to  the  Common  Pleas  of  SehuylkiU  county. 

An  attachment  execution  issued  against  Edward  Becker,  at 
the  suit  of  Emanuel  Strouse,  executor  of  Joseph  Strouse,  under 
which  the  Lycoming  Mutual  Insurance  Company  were  summoned 
as  garnishees.     To  interrogatories  filed  in  the  usual  form,  the 

Sarnishees  admitted  an  indebtedness  to  defendant  of  $187.  The 
efendant  thereupon  filed  a  special  plea,  averring  that  the 
money  in  the  hands  of  the  garnishees  arose  from  an  allowance 
made  to  him  for  the  injury  to  and  destruction  of  household 
furniture  by  fire,  insured  by  the  company,  and  that  the  money 
thus  due  by  the  company  is  exempt  from  attachment  under  the 
Act  of  April  5th  1849,  entitled  "  An  Act  to  exempt  property  for 
the  value  of  J300  from  levy  and  sale  on  execution,"  &c. 

It  appeared  that  an  execution  had  been  sued  out  against 
Becker  by  another  creditor,  under  which  his  household  furniture 
had  been  levied  on,  the  benefit  of  the  exemption  law  claimed, 
and  the  property  set  apart  to  him,  appraised  at  $214.25.  After 
this  levy,  and  one  day  before  claiming  the  benefit  of  the 
exemption  law,  he  effected  the  insurance  on  his  household 
furniture  for  ^00,  stating  in  his  application  that  it  was  of 
the  value  of  $1000.  The  furniture  was  in  defendant's  dwelling- 
house,  which  was  destroyed  by  fire,  whereupon  he  applied  to 
the  company  for  damages,  accompanied  with  a  schedule  of  the 
furniture  injured  and  destroyed,  an  affidavit  of  ownership  and 
the  amount  of  loss,  which  was  given  in  evidence.  When  the  levy 
above  mentioned  was  made,  Becker  told  the  officer  that  the  pro- 
perty was  not  his,  but  belonged  to  his  wife,  and  it  was  contended 
that  for  this  attempt  to  conceal  his  property  from  his  creditors, 
he  was  not  entitled  to  the  benefit  of  the  exemption  law,  even  if 
the  insurance-money  remaining  in  the  hands  of  the  garnishees 
would  otherwise  be  exempted  from  attachment. 

Under  the  charge  of  the  court  there  was  a  verdict  and  judg- 
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ment  in  favour  of  defendant.     Whereupon  the  plaintiff  sued  out 
this  writ,  and  assigned  for  error  the  following  matters,  to  wit : 

1.  The  court  erred  in  charging  the  jury  as  follows,  viz. :  "  The 
deputy  sheriff  proves  that  when  he  called  upon  him,  the  defend- 
ant, with  the  fi.  fa.  at  the  suit  of  Mr.  Roseberry,  he  said  the 
property  was  not  his,  but  belonged  to  his  wife.  Was  this  a 
falsehood  for  the  purpose  of  putting  off  the  sheriff  and  gaining 
time  for  the  pavment  of  the  execution,  or  was  the  false  assertion 
made  with  the  intent  to  hinder,  delay,  and  defraud  the  creditor  ? 
If  the  former  it  would  not,  if  the  latter  it  would  and  should 
deprive  him  of  the  claim  he  sets  up  here." 

2.  And  in  charging  thus:  "The  plaintiff's  counsel  have 
requested  us  to  instruct  you  that  the  money  due  by  the  gar- 
nishee may  be  attached  and  is  not  exempt  therefrom  by  the 
provisions  of  the  exemption  law;  we  cannot  give  you  this 
instruction." 

John  W.  Roseberry  and  F.  W.  ^  J.  Sughes^  for  plaintiff  in 
error,  in  support  of  the  first  assignment  of  error  cited  and  relied 
on  Freeman  v.  Smith,  6  Casey  264;  Huey's  Appeal,  6  Id. 
219;  and  in  support  of  the  second  they  relied  on  Knabb  v. 
Drake,  11  Harris  489 ;  Hammer  v.  Freese,  7  Id.  265. 

Lewis  Barthohmew  and  John  Bannan,  for  defendant  in 
error. — The  plaintiff  in  error  has  no  right  to  go  behind  the 
record  and  inquire  into  the  facts  relative  to  the  appraisement 
and  adjudication  of  the  furniture  to  Becker  upon  the  execu- 
tion against  him.  The  property  was  adjudicated  to  him,  and 
if  improperly  done,  might  have  been  objected  to  by  the  plaintiff 
in  the  fi.  fa.^  but  cannot  be  inquired  into  in  this  case,  which  is 
collateral  to  it.  If  this  view  be  correct,  all  objection  to  the 
instruction  of  the  court  on  the  question  of  fraud  in  Becker  is 
gone.  If  incorrect,  then  we  insist  there  was  no  evidence  of  fraud 
to  be  submitted  to  the  jury.  There  was  no  conveyance  by  him 
to  his  wife,  as  in  Huey's  case.  Nor  was  the  assertion  that  the 
goods  then  in  the  house  belonged  to  his  wife,  untrue.  He  did 
not  say  he  had  no  property  there,  for,  after  her  property  had 
been  selected,  his  was  insured.  But  this  question  was  fairly 
submitted  to  the  jury. 

2.  The  property  was  judicially  set  apart  for  Becker,  was 
insured  by  him,  and  destroyed  by  fire — ^why  should  he  not  have 
the  insurance-money  ?  In  Knabb  v.  Drake,  11  Harris,  the  debtor 
•voluntarily  parted  with  the  property  which  was  exempt  from 
levy  and  sale.  In  this  case  it  was  converted  into  money  by  the 
act  of  Providence. 

The  spirit  of  the  decisions  of  this  court  is  adverse  to  the  view 
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taken  of  the  exemption  law  by  the  other  side :  Yelrerton  v.  Bar- 
stow,  2  Casey  354 ;  Grey  v.  Ehrgood,  7  Id.  829 ;  Martin's  Ap- 
peal, 9  Id.  397. 

The  opinion  of  the  court  was  delivered,  February  4th  1861,  by 

Woodward,  J. — The  rule  of  decision  which  denies  the  benefit 
of  the  exemption  law  to  a  dishonest  debtor  who  shuffles  and  con- 
ceals his  property,  denies  his  ownership,  and  falsely  alleges  title 
in  his  wife  or  other  relative  or  friend,  with  a  view  of  eluding  the 
vigilance  of  the  officer  who  has  an  execution  to  levy,  is  founded 
in  a  sound  morality,  and,  according  to  Huey's  Appeal  and  other 
cases,  is  agreeable  also  to  the  spirit  and  intention  of  the  exemp- 
tion law.  It  was  an  enactment  for  the  honest  poor,  not  for  the 
roguish. 

We  cannot,  therefore,  concur  with  the  learned  judge  in  that 
part  of  his  instructions  which  is  contained  in  the  first  assignment 
of  error.  If  the  defendant's  falsehood  in  regard  to  the  owner- 
ship of  the  property  in  his  possession  was  for  the  purpose  of, 
putting  ofi'  the  sheriff  and  gaining  time  for  the  payment  of  the 
execution,  it  was  just  as  fatal  to  Ms  rights  under  the  exemption 
law,  as  if  it  was  made  with  intent  to  delay,  hinder,  and  defraud 
the  creditor.  We  cannot,  indeed,  see  the  ground  for  the 
court's  distinction  in  this  regard ;  for  to  put  off  the  sheriff  and 
gain  time  on  the  execution  was,  in  our  apprehension,  to  delay 
and  hinder  the  creditor.  The  sheriff  was  the  creditor's  legal 
agent,  and  a  false  representation  that  hindered  the  sheriff  hin- 
dered the  creditor. 

When  an  officer  comes  with  an  execution,  it  is  the  duty  of  the 
debtor,  as  a  good  citizen,  if  he  cannot  pay  the  debt,  to  facilitate 
the  making  a  levy.  He  should  exhibit  his  property  honestly, 
and  claim  only  the  exemption  which  the  law  allows  him.  It  is  a 
hard  thing,  doubtless,  to  be  strictly  honest  in  such  an  emergency, 
but  it  is  best,  after  all,  even  for  the  debtor  himself.  If  his  pro- 
perty be  taken,  his  self-respect  and  conscious  integrity  are  left, 
and  he  has  gained  a  moral  discipline  which  will  so  far  towards 
repairing  his  fortunes.  But  if  he  equivocate  and  dissemble— 
denies  the  ownership  of  that  which  he  cannot  hide,  and  embar- 
rasses the  officer  of  the  law  in  the  execution  of  legal  duties,  he 
forfeits  not  only  his  self-respect,  but  his  hold  upon  the  exemp- 
tion provided  for  honest  debtors.  And  it  is  reasonable  that  he 
should ;  for  what  right  has  he  to  expose  the  officer  to  the  peril 
of  a  suit  for  levying  on  the  goods  of  a  pretended  owner,  or,  on 
the  other  hand,  of  incurring  liabilities  to  the  plaintiff  for  neglect 
of  duty  ?  If,  to  escape  from  the  dilemma  in  which  the  sheriff  or 
constable  finds  himself  placed,  he  obtains  indemnity  from  the 

Elaintiff,  this  is  an  inconvenience  and  a  delay  such  as  a  debtoi 
as  no  right  to  cause,  and  then  turn  around  and  show  by  hii 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.-  198 

[Stroose's  Executor  v,  Becker.] 

admission  of  title  and  claim  of  exemption,  that  it  was  needless 
and  vexations.  In  a  word,  the  law  would  have  all  men  honest 
and  sincere.  To  debtors  who  are  so,  it  leaves  $300  worth  of 
property — ^to  those  who  are  not  it  offers  no  reward. 

Whilst  we  are  clearly  of  opinion  that  the  judge  mistook  the 
law  in  saying  that  a  falsehood  which  put  off  the  sheriff  would  not 
deprive  the  debtor  of  his  statutory  claim,  we  are  not  quite  cer- 
tain from  the  evidence  that  the  sheriff  was  really  hindered — or, 
in  the  language  of  the  learned  judge,  ^^put  off."  Indemnity 
was  spoken  of,  but  we  do  not  see  from  the  evidence  sent  up,  that 
it  was  obtained  or  that  the  sheriff  was  delayed.  If  the  falsehood 
was  merely  casual,  and  was  not  used  at  a  time  and  in  a  manner  to 
delav,  hinder,  or  embarrass  the  officer,  indefensible  as  it  was,  too 
much  account  would  be  made  of  it  by  grounding  upon  it  a  denial  of 
the  statutory  exemption.  It  is  only  a  lie  witn  circumstances, 
that  works  a  forfeiture.  If  the  officer  is  in  no  degree  hindered 
or  delayed  by  it,  no  legal  consequences  attach  to  it. 

The  next  point  is  decisive  of  tne  cause.  The  court  was  asked 
by  the  plaintiff,  to  say  that  the  money  due  bv  the  garnishee 
might  be  attached,  and  that  it  was  not  exempt  from  attachment 
by  the  provisions  of  the  exemption  law.  The  court  refused  to 
give  such  instruction. 

Had  the  attachment  been  laid  by  Roseberry,  the  creditor 
under  whose  execution  the  appraisement  was  held,  the  refusal 
to  give  the  instruction  prayed  for  might  perhaps  have  been 
justified.  But  Strouse  was  the  attaching  creditor,  and  how 
could  the  exemption  that  was  claimed  against  Roseberry,  avail 
the  defendant  as  against  Strouse  ?  The  rule  is,  that  an  appraise- 
ment is  available  only  against  the  execution  creditor  or  creditors 
who  have  levied  or  are  about  to  levy.  The  exemption  is  not 
givei^  against  creditors  in  general,  nor  against  judgment-credit- 
ors, but  only  against  ^^  levy  and  sale  on  exeoution^  or  by  distress 
for  rent."  Hence  the  debtor  must  claim  it  against  every  exe- 
cution-creditor. K  he  do  not,  there  is  nothing  to  prevent  one 
execution-creditor  from  levying  on  goods  that  have  been  ap- 
praised and  set  apart  under  the  process  of  another  creditor. 

Attachment  execution  is  execution  process,  and  the  exemption 
may  be  claimed  against  a  creditor  proceeding  by  such  process, 
as  effectually  as  against  a  creditor  who  comes  with  execution 
in  the  ordinary  form.  The  time  and  manner  of  making  the 
claim  must  be  adapted  to  the  nature  of  the  process,  but  if  no 
claim  there  is  no  exemption.  And  here  there  was  no  claim  as 
•gainst  Strouse's  execution,  and  therefore  no  exemption.  The 
point  was  not  well  put,  for  it  may  not  have  suggested  this  view 
of  the  case  to  the  mind  of  the  judge  at  all.  We  are  inclined  to 
believe,  indeed,  that  it  did  not.  Yet  it  ought  to  have  been 
affirmed,  not  for  the  reasons  urged  by  counsel  in  its  support,  but 
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because  the  debtor  had  claimed  no  exemption  from  Strouse's 
execution  process.  If  on  the  next  trial  he  can  prove  a  claim, 
he  may  stand  a  chance  of  success. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 


mjeij  Peters  et  al.  verms  Florence  et  al. 

206     .  "448       Mistakes  relieved  against ,  in  Equity. — Extent  of  Relief  i7i  such  cases. 

1.  Where  a  person  paid  a  mortgage  under  a  mistaken  supposition  that  he 
was  the  owner  of  the  property,  or  that  as  executor  of  his  deceased  wife  he 
was  bound  to  pay  it,  she  having  executed  the  mortgage  in  her  lifetime,  it  was 
held,  that  the  erroneous  supposition  that  he  was  liable  to  pay  as  the  executor 
of  his  wife,  whatever  mizht  be  said  in  regard  to  mistake  of  ownership,  was 
nothing  but  a  misapprehension  of  the  law,  against  which  equity  does  not 
relieve. 

2.  In  ejectment  to  try  the  title  to  this  property,  the  defendants,  whose  onl^ 
equitr  grew  out  of  this  mistaken  payment,  were  not  entitled  to  have  a  condi- 
tional verdict  found  for  the  plaintins,  which  would  require  them  to  pay  the 
amount  of  said  mortgage  betore  they  could  gain  possession  of  the  property. 
The  verdict  should  have  been  for  the  plaintiffs  unconditionally. 

3.  In  such  case,  even  if  there  had  been  a  mistake  of  fact  m  the  payment 
of  the  mortgage,  it  would  give  no  ec[uitable  ri^ht  in  the  property  which  would 
entitle  the  detendants  to  a  conditional  verdict  against  them ;  for  if  the  mis- 
take had  never  been  made,  the  mortgage  would  be  no  protection  to  them. 

Cbrtificatb  from  Nisi  Prius. 

This  was  an  action  of  ejectment,  brought  March  1st  1859,  by 
Benjamin  Peters,  Sarah  Peters,  Matilda  Carothers,  Joseph  A. 
Majbin,  and  Daniel  Oldenbergh,  heirs  at  law  of  Frances  Eliza 
Peters,  against  Thomas  B.  Florence,  tenant,  Anna  M.  Lewis, 
Margaretta  Lewis,  Richard  Wistar,  Jr.,  W.  Lewis  Wistar,  Ra- 
chel Wistar,  Fannie  Scott,  late  Wistar,  and  Sarah  Hopkinson, 
late  Wistar,  heirs  of  Wharton  Lewis,  deceased,  for  a  house  and 
lot  in  Third  street,  on  the  corner  of  Springer  Lane,  between 
Lombard  and  South  streets,  in  the  city  of  Philadelphia.  On  the 
12th  of  April  1805,  the  premises  were  purchased,  with  the  con- 
sent of  her  husband,  by  Mrs.  Frances  £.  Cuthbert,  under  whom 
the  plaintiffs  claimed  as  heirs  at  law.  September  19th  1811, 
James  L.  Cuthbert,  and  his  wife,  the  said  Mrs.  Cuthbert,  joined 
in  giving  a  bond  and  a  mortgage  upon  these  premises,  to  her 
mother,  Mrs.  Lawerswyler,  for  J3697.71.  Mrs.  Cuthbert  sur- 
yived  Mr.  Cuthbert,  and  married  a  second  husband,  Wharton 
Lewis,  under  whom  the  defendants  claimed  as  heirs  at  law.  On 
the  8d  of  August  1847,  Mrs.  P.  E.  Lewis,  in  yirtue  of  a  power 
contained  in  a  settlement  made  in  trust  for  her  by  her  father, 
made  her  will,  which  purported  to  give  all  her  property  to  her 
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husband,  Wharton  Lewis,  whom  she  also  made  the  executor  of 
her  will.  She  died  on  the  81st  of  August  1848.  Acting  as  her 
executor,  Wharton  Lewis  paid  the  said  mortgage,  and  entered 
satisfaction  on  the  record  May  12th  1849.  His  account,  filed  in 
the  register's  oflSce,  September  18th  1849,  acknowledged  a  bal- 
ance of  personalty  of  $12,751.18,  which  he  received  as  sole 
legatee  under  her  will.  By  his  death,  August  81st  1867,  the 
estate  for  life  in  the  premises  by  the  courtesy  determined,  and 
the  property  devolved  upon  the  heirs  of  Mr.  Lewis.  On  the 
trial  of  the  cause  at  Nisi  Prius,  February  9th  1860,  C.  J.  Low- 
bib  charged  the  jury  that  the  plaintiffs  were  entitled  to  recover ; 
"  but  if  they  (the  jury)  think  that  the  pavment  by  Wharton 
Lewis  of  the  mortgage,  was  made  by  mistake,  on  the  supposi- 
tion that  he  was  the  owner  of  the  lot ;  or,  that  as  executor 
of  his  deceased  wife,  he  was  bound  to  pay  it,  then  their  verdict 
shall  be  with  the  condition  that  execution  shall  not  issue  until 
the  plaintiffs  shall  have  paid  to  E.  Wain,  the  administrator  of 
the  said  Wharton  Lewis,  the  amount  which  would  be  due  on  the 
said  mortgage,  if  the  same  had  been  assigned  to  him,  and  sub- 
ject to  the  opinion  of  the  court  on  the  point  reserved,  to  wit : 
can  we  in  this  action  allow  the  mistake  to  be  corrected  by  a  con* 
ditional  verdict?*' 

February  27th  1860,  the  court  directed  judgment  to  be  entered 
for  the  defendants  on  the  point  reserved. 

The  plaintiffs  thereupon  requested  a  certificate  to  the  court  in 
banc,  assigning  said  charge  and  ruling  as  error. 

And  also,  that  the  judge  at  Nisi  Prius  erred  in  giving  judg- 
ment on  the  point  reserved,  to  wit,  that  the  mistake  could  be 
corrected  by  a  conditional  verdict,  and  in  not  charging  that  the 
plaintiffs  were  entitled  to  recover  absolutely,  without  any  con- 
dition. 

Benjamin  Gerhard  and  James  Parsons,  for  plaintiffs  in  error. 
— The  property  in  dispute  belonged  to  Mrs.  Cuthbert.  Her  hus- 
band's assent  to  the  purchase,  though  necessary  to  complete  tho 
conveyance,  was  merely  formal,  and  did  not  make  the  property 
his.  The  debt  secured  by  the  mortgage  was  also  hers,  and  was 
not  a  charge  on  it,  as  distinguished  from  a  lien.  It  was  merely 
a  security  for  the  payment  of  the  debt,  not  a  burden  on  the  spe- 
cific property  alone.  Her  personal  estate  was  therefore  liable 
in  the  first  instance,  the  mortgage  being  only  a  security  for  it : 
1  Lead.  Cas.  Eq.  642 ;  Hooker's  Appeal,  4  Barr  497.  When 
the  land  is  the  principal  debtor,  the  converse  of  the  proposition 
is  true :  Torr's  Estate,  2  Rawle  252 ;  McCoy  v.  Scoffi,  2  Rawle 
222.  The  fact  that  the  land  can  be  resorted  to  in  the  first  in- 
stance, does  not  affect  the  question,  inasmuch  as  that  arises  out 
of  a  personal  agreement,  as  a  matter  of  convenience,  and  does 
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not  enter  into  the  nature  of  the  property,  which  can  and  will  be 
considered  on  final  adjustment  of  the  rights  of  claimants. 

The  case  of  marshalling  assets  as  between  creditors,  presents 
an  exception  to  this  principle  which  is  only  so  in  appearance ;- 
for  such  cases  turn  on  precedence  of  claim  without,  and  inde- 
pendent of  any  consideration  of  the  real  estate. 

The  contribution  sometimes  enforced  between  devisees  of  land 
encumbered  by  liens,  which  render  it  difficult  to  carry  out  the 
testator's  disposition  of  the  estate,  is  in  favour  of  the  principle 
contended  for,  because  it  is  founded  on  the  presumption  that  the 
land  is  a  chattel  for  the  payment  of  debts,  and  is  considered  per- 
sonalty for  this  purpose.  But  even  this  is  restricted  to  cases 
where  the  intent  of  the  testator  is  manifest :  2  Lead.  Cas.  Eq, 
251 ;  1  Id.  640 ;  Walker's  Estate,  3  Rawle  229 ;  1  Lead.  Cas. 
Eq.  641;  2  Id.  252-4;  Hoff's  Appeal,  1  Harris  200. 

'  The  testatrix  here  did  not  intend  to  exempt  the  personalty 
from  the  payment  of  this  debt,  for  no  mention  is  made  of  it,  and 
in  the  absence  of  such  intent,  the  law  makes  it  primarily  liable. 
His  appointment  as  executor  charged  him  with  the  payment  of 
all  debts  against  the  estate,  leaving  him  only  the  residue.  The 
court  will  carry  out  the  will  of  testatrix,  but  will  not  go  behind 
it,  and  say  that  as  she  was  in  error  when  she  thought  she  was 
devising  this  property  to  her  husband,  they  will  by  way  of  com* 
pensation  relieve  him  from  his  liability  incurred  by  taking  under 
the  will  as  residuary  legatee.  It  cannot  be  said  that  he  is  not 
liable  for  her  debts  contracted  before  marriage,  having  received 
the  property /ure  mariti;  because  if  he  neglected  to  convert  her 
choses  in  action  to  his  own  use,  during  coverture,  they  again  be- 
came liable  for  her  debts  contracted  before  marriage :  Macqueen 
on  Husband  and  Wife  187 ;  Heard  v.  Stanford,  Cas.  Temp.  Talb. 
173 ;  3  P.  Wms.  405 ;  and  this  works  with  greater  force  when 
applied  to  her  separate  estate,  which  never  was  under  his  control. 
But  granting  this  whole  argument  invalid,  and  that  the  husband 
paid  this  debt  by  mistake,  when  he  was  not  liable  for  it,  he  could 
not  ask  to  be  relieved  in  a  court  of  equity ;  for  it  was  the  result 
of  his  own  remissness  in  not  ascertaining  that  his  wife  could  not 
by  law  convey  the  fee  of  this  property  to  him.  It  is  the  duty 
01  every  citizen  to  make  himself  acquainted  with  the  law,  and 
if  he  neglects  to  do  so,  he  must  suffer  the  consequences.  In  this 
instance  payment  was  made  by  a  person  on  the  supposition  that 
he  was  tenant  in  fee  under  a  will,  which  turns  out  afterwards  to 
be  so  far  invalid,  and  leaves  him  as  husband  tenant  for  life  by 
the  courtesy.  He  is  obviously  entitled  to  no  relief,  because  he 
did  not  ascertain  that  the  capacity  of  a  married  woman  to  dis- 
pose by  will  of  her  estate,  is  strictly  limited  to  the  power  in  her 
marriage  settlement :  Hayes's  Outlines  of  Equity  lo3 ;  Bilbie  t^. 
Lumley,  2  East  469 ;  Story's  Eq.  128-137. 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA.  19T 

[Peters  v.  Floienoe.] 

U.  Wain  and  Q.  M.  Wharton^  for  defendants  in  error. — The  debt 
for  which  the  mortgage  of  Cuthbert  and  wife  was  given,  was  purely 
the  debt  of  the  husband ;  his  bond  was  the  principal  obligation, 
and  the  mortgage  of  the  wife's  property  was  only  collateral  to 
it.  The  mortgaged  land,  and  not  Mrs.  Cuthbert  (afterwards 
Lewis),  was  the  surety  for  the  payment  of  the  debt.  Wharton 
Lewis  mistook  his  rights,  and  under  this  mistake  paid  off  the 
mortgage,  which  fact  the  jury  found  by  a  special  verdict.  He 
did  not  know  the  fact  that  he  was  merely  tenant  for  life  by  the 
courtesy,  but  thought  himself  tenant  in  fee  of  the  premises. 
Wilson  t^.  Gibbs,  4  Casey  151,  was  a  case  parallel  to  the  present 
one. 

It  is  a  constructive  fraud  on  the  part  of  the  real  owner  to  lie 
by  and  permit  an  existing  encumbrance,,  diminishing  by  so  much 
the  value  of  the  inheritance  at  the  time  of  the  descent  cast,  to 
be  removed  in  good  faith  by  the  person  in  possession  under  a 
defective  title,  and  then  seek  to  recover  without  compensation 
for  such  expenditure :  1  Story's  Equity  Juris.,  §  888  ;  Bright  v. 
Bovd,  1  Story  478.  Where  the  owner  is  plaintiff,  seekinff  to 
enforce  his  right,  the  maxim,  "  he  who  seeks  equity  shall  do 
equity,"  applies,  and  the  defendant  can  demand  compensa- 
tion independently  of  any  constructive  fraud  to  be  imputed  to 
plaintiff:  2  Story^s  Eq.  Jur.,  §  799  a.     See  further,  §§  1287-8-9. 

The  mistake  can  be  corrected  by  a  conditional  verdict,  which 
takes  in  our  practice  the  place  of  a  bill  in  equity ;  and  any  de- 
fence may  be  set  up  which  could  avail  in  a  court  of  chancery : 
Peterman  v.  Huling,  7  Casey  482 ;  Crow  v.  Crow,  8  Id.  216 ; 
Lvnch  V.  Cox,  11  Harris  265 ;  Chadwick  v.  Felt,  11  Casev  808 ; 
Hagev  V.  Detwiler,  11  Id.  418;  Paul's  Executors  v.  Eldred,  5 
Id.  415 ;  Coughanour  v.  Bloodgood,  8  Id.  287 ;  Peebles  v.  Read- 
ing, 8  S.  &  R.  491;  Muse  t;.  Fetterman,  18  S.  k  R.  171 ;  Moody 
tf.  Vandyke,  4  Binn.  41;  Biddle  v.  Moore,  3  Barr  161. 

The  opinion  of  the  court  was  delivered,  February  4th  1861,  by 
Steonq,  J. — The  legal  title  to  the  lot  in  controversy  is  con- 
fessedly in  the  plaintiffs.  If  the  defendants  have  any  right  to 
retain  possession,  it  is  because  there  is  some  equity  in  them, 
arising  out  of  the  payment  of  the  mortgage  to  Mrs.  Lawerswy- 
ler  by  Wharton  Lewis  during  the  continuance  of  his  life  estate. 
Taking  then  the  facts  as  the  case  presents  them,  that  Mr.  Lewis 
was  the  executor  of  the  will  of  his  wife,  as  well  as  tenant  for  life 
of  the  lot  of  ground,  that  after  his  wife's  death,  he  as  executor 
paid  the  principal  and  interest  of  the  mortgage,  and  thus  extin- 
guished it  at  law ;  that  he  took  no  assignment  of  it,  but  paid  it 
under  a  mistaken  impression,  either  that  it  was  his  duty  as  exe- 
cutor to  pay  it,  or  that  he  owned  the  lot  in  fee  simple ;  did  his 
payment  under  such  circumstances  raise  in  him  an  equity  which 
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descended  to  his  heirs  or  personal  representatives — ^an  equity 
which  they  can  enforce  by  holding  possession  of  the  lot  until 
they  shall  be  reimbursed  what  Wharton  Lewis  mistakenly  paid  ? 
The  general  principle  cannot  be  denied  that  equity  will  not 
relieve  against  a  mere  mistake  of  the  law.  It  is  true  the  princi- 
ple, as  an  universal  one,  has  been  sometimes  doubted.  A  few 
cases  are  to  be  found  in  the  English  books,  in  which  relief  was 
granted  against  a  mistake  of  the  law ;  but  in  all,  or  nearly  all 
of  them,  there  had  been  also  a  mistake  of  fact,  or  surprise,  or 
fraud  practised  upon  the  party  applying  for  relief,  or  a  relation 
of  confidence  between  contracting  parties.  Among  them  are 
some  in  which  the  question  has  been  debated  whether  a  mistake 
of  the  extent  of  a  party's  ownership  of  the  subject-matter  of  a 
contract  is  to  be  regarded  as  a  mistake  of  law  or  of  fact.  If  the 
ignorance  which  causes  the  mistake  be  of  the  circumstances  out 
of  which  the  title  or  ownership  arises,  as  for  example,  if  a 
party's  relationship  to  a  testator  or  a  deceased  intestate  ancestor 
be  unknown  to  him,  or  if  he  be  ignorant  of  the  existence  of  a 
devise  in  his  favour,  there  is  no  difficulty  in  the  question.  Such 
ignorance  is  that  of  fact,  and  a  mistake  caused  by  it  is  a  mistake 
of  fact.  But  if  with  full  knowledge  of  his  relationship,  or  with 
the  will  which  creates  his  title  lying  before  him,  he  makes  a  con- 
tract under  an  impression  that  he  has  a  less  estate  than  the  law 
Sives  him,  it  is  difficult  to  see  how  a  mistake  in  the  contract  in- 
uced  by  that  erroneous  impression  can  be  anything  else  than  a 
mistake  of  law.  Still,  it  must  be  admitted,  that  such  a  mistake 
has  been  sometimes  treated  as  one  of  fact,  and  there  have  been 
a  few  decisions  in  England,  that  a  court  of  equity  may  relieve 
against  a  contract  made  in  ignorance  of  title  founded  in  mistake 
of  a  plain  and  settled  principle  of  law.  Mr.  Justice  Story  re- 
marks, in  his  work  on  Equity  Jurisprudence,  Vol.  1,  §  187,  that 
"  in  this  country  the  general  rule  that  ignorance  of  the  law  fur- 
nishes no  ground  for  relief  against  a  mistake,  has  been  recog- 
nised as  K>unded  in  sound  wisdom  and  policy,  and  fit  to  be 
upheld  with  a  steady  confidence."  "And  hitherto,"  says  he, 
^)  " the  exceptions  to  it,  if  any,  will  be  found  not  to  rest  upon  the 
mere  foundation  of  a  naked  mistake  of  law,  nor  upon  mere  ig* 
norance  of  title  founded  upon  such  mistake^^  We  do  not  propose, 
however,  to  assert  either  that  equity  wiu  or  will  not  relieve 
against  an  act  done  in  mistake  of  title  growing  out  of  ignorance 
01  the  law.  Such  a  decision  would  require  a  long  and  thorough 
examination  of  past  adjudications,  and  this  case  does  not  call  for 
it.  Here  the  jury  were  instructed  to  find  only  a  conditional  ver- 
dict for  the  plaintiffs,  in  either  of  two  contingencies :  first,  that 
Wharton  Lewis  paid  the  mortgage  under  the  mistaken  supposi- 
tion that  he  was  the  owner  of  the  lot ;  or  secondly,  that  his  mis- 
take was  that  he  was  bound  as  executor  of  his  deceased  wife  to 
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pay  it.  Now,  whatever  may  be  said  in  regard  to  his  mistake  of 
ownership,  whether  that  be  regarded  as  a  mistake  of  fact  or  of 
law,  and  whether  such  a  mistake  be  relievable  against  or  not,  it 
is  clear  that  an  erroneous  supposition  that  he  was  liable  to  pay 
as  the  executor  of  the  will  of  his  deceased  wife,  was  nothing  but 
a  misapprehension  of  the  law.  I  think  no  case  can  be  found  in 
which  equity,  against  such  a  mistake,  has  ever  relieved. 

And  if  relief  were  possible  in  such  a  case,  what  relief  would 
a  chancellor  give  7  He  will  set  aside  an  agreement  made  under 
a  mistake,  but  he  will  never  make  a  new  agreement  for  the 
parties,  an  agreement  not  contemplated  when  the  mistake  was 
made :  Hunt  t;.  Bousmanier,  1  Peters  13.  Such  a  power  is  no- 
where asserted.  But  to  warrant  a  conditional  verdict  in  this 
case,  a  new  contract,  one  not  thought  o£  when  Mr.  Lewis  paid 
the  mortgage,  and  made  the  mistake,  is  indispensable  to  the 
defendants.  Merely  setting  aside  what  was  done  under  that 
mistake,  would  not  help  them.  If  they  have  any  equity  in  the 
lot  in  controversy,  or  any  right  which  entitles  them  to  the  benefit 
of  a  condition  in  the  verdict,  it  is  because  they  are  protected  by 
the  mortgage  to  Mrs.  Lawerswyler,  in  other  words,  because  they 
are  the  owners  of  it.  The  mortgage,  however,  was  paid  by  Mr. 
Lewis,  and  he  took  no  assignment  of  it.  No  assignment  of  it 
was  contemplated,  but  rather  its  extinguishment.  Under  such 
circumstances,  a  chancellor  would  be  without  power  to  decree  an 
assignment,  and  thus  make  a  new  contract  between  the  mortgagee 
and  Mr.  Lewis.  It  matters  not,  therefore,  if  there  was  a  mistake, 
even  of  fact,  in  the  payment  of  the  mortgage.  It  could  give 
rise  to  no  equitable  right  in  the  lot,  which  would  entitle  the 
defendants  to  a  verdict  and  judgment  only  conditional  against 
them,  for  if  the  mistake  had  never  been  made,  the  mortgage 
would  be  no  protection  to  them. 

This  is  very  unlike  the  case  of  Wilson  v.  Gibbs,  4  Casey  151. 
There  Brown,  being  without  title,  made  a  deed  of  a  lot  of  ground 
to  Berry,  who  subsequently  purchased  a. ground-rent  issuing  out 
of  it.  The  ground-rent  was  conveyed  to  Berry  by  deed  poll, 
"granting,  bargaining,  selling,  releasing,  and  extinguishing"  it. 
His  title  to  the  lot  having  proved  worthless,  the  question  was 
whether  his  right  to  the  ground-rent  was  also  gone.  It  was 
ruled  that  it  was  not.  It  was  not,  however,  equity  that  kept  the 
ground-rent  alive.  There  had  been  a  formal  conveyance  of  it 
to  Berry,  but  as  he  had  no  interest  in  the  lot  out  of  which  it 
issued,  it  could  not  merge,  and  the  deed  could  not  operate  as  a 
release  or  extinguishment,  because  there  was  no  privity  of  estate 
between  the  releasor  and  the  releasee.  It  was  intended  to 
extinguish  the  rent  by  uniting  the  corporeal  and  incorporeal 
estates  in  one  person,  but  as  they  were  not  so  united,  the  intention 
failed  of  being  carried  into  eflFect.     The  deed  necessarily,  thero^ 
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fore,  operated  as  a  conveyanoe.    Berry  needed  no  equitable  aid, 
and  he  got  none.     His  was  a  clear  legal  right. 

It  18  nardly  necessary  to  say,  in  reply  to  an  argument  of  the 
defendants,  that  the  mistake  of  Mr.  Lewis,  in  paying  the  mort- 
gage, furnished  no  basis  for  an  allegation  of  a  constructive  fraud. 
Undoubtedly,  if  the  true  owners  of  land,  knowing  their  own 
rights,  stand  by  and  see  another  expend  money  upon  the  ]and, 
under  a  mistaken  conviction  that  it  is  his,  they  will  not  be  per- 
mitted to  avail  themselves  of  that  expenditure,  without  making 
compensation  for  it.  The  fraud,  however,  consists  not  in  the 
mistake,  but  in  the  concealment  or  negligence  so  gross  as  to 
amount  to  dishonesty.  In  this  case  there  is  nothing  but  a  mis- 
take at  most,  a  mistake  which  cannot  be  rectified  in  a  contest 
for  the  possession  of  the  lot  for  which  the  ejectment  is  brought. 

We  think,  therefore,  that  error  appears  upon  this  record  in 
the  instruction  given  to  the  jury  to  find  for  the  plaintiflFs  only  a 
conditional  vercEct,  if  they  believed  the  payment  of  the  mort- 
gage by  Wharton  Lewis  was  made  by  mistake,  on  the  supposition 
that  he  was  the  owner  of  the  lot,  or  that,  as  executor  of  his 
deceased  wife,  he  was  bound  to  pay  it.  The  same  error  appears 
in  the  judgment  given  upon  the  reserved  point. 

The  judgment  is  reversed,  and  judgment  is  entered 
unconditionally  for  the  plaintiffs. 


Stallman's  Appeal. — (Harmony  School-House 

Fund.) 

Conveyance  of  Land  for  School  Purpoaes,—-'  Trust  enforced  according 
to  intentions  of  the  Orantor, 

Under  a  deed  oonyejing  certain  lots  to  trustees  "  for  the  use  of  the  neigh- 
bourhood in  general  for  an  English  Protestant  sohool,  and  for  no  other  use  or 
uses  whatsoever/'  the  trustees  are  the  proper  parties  to  preserve  the  trust ; 
and  it  was  error  to  award  to  the  City  of  rhiladelphia  any  portion  of  the  fund, 
because  a  portion  of  the  space  embraced  in  <*the  neighbourhood  in  general" 
had  been  afterwards  incorporated  within  the  city  limits. 

Appeal  from  the  Common  Pleas  of  Philadelphia  county. 
.  This  was  an  appeal  by  Stallman  and  others,  "  Trustees  for  the 
sale  of  Harmony  School-House,"  under  the  Real  Estate  Act  of 
1853. 

The  case  was  this :  On  the  12th  March  1794,  a  lot  of  ground 
on  Chestnut  Hill,  near  the  dividing  line  of  Springfield  township, 
Montgomery  county,  was  conveyed  by  Wigand  Miller  and  Ann 
Miller  to  certain  persons,  in  trust,  "  for  the  use  of  the  neigh- 
bourhood in  general  for  an  English  Protestant  school,  and  for  no 
other  use  or  uses  whatsoever,    for  the  consideration  of  £5  12«. 


Digitized  by 


Google 


1861.]  OF  PENNSYLVANIA,  201 

[Stallman's  Appeal.] 

6d.  On  the  8th  February  1806,  an  adjoining  lot  was  conveyed 
to  the  same  persons  on  the  same  trust,  for  the  consideration  of 
j640.  a  school-house  was  erected  on  the  property  by  the  joint 
and  equal  contributions  of  the  residents  of  Chestnut  Hill  and 
Springfield  township,  and  a  school  was  kept  up  in  it  for  many 
years.  In  1867,  the  school  having  been  discontinued,  the  pro- 
perty was  sold  under  the  Real  Estate  Act  of  1853,  and  the 
trustees  filed  their  account  in  the  Oommon  Pleas,  charging  them- 
selves with  the  proceeds  of  sale.  Two  parties  claimed  the  fund, 
viz.: 

The  Directors  of  the  Public  Schools  of  Springfield  township, 
Montgomery  county,  claimed  one-half  of  the  fund  upon  the 
ground  that  the  school-house  and  premises  were  located  centrally 
in  regard  to  that  township  and  Germantown  township,  and  that 
the  contributions  of  the  neighbourhood,  with  which  the  school- 
house  was  erected,  were  equally  furnished  by  the  people  of  the 
said  adjoining  townships,  and  that  since  the  erection  of  the 
Bchool-house,  the  school  was  used  by  an  equal  proportion  of 
scholars  residing  respectively  in  said  townships.  It  was  admit- 
ted that  the  school-house  itself  was  of  little  or  no  value,  but  the 
land  had  increased  in  value,  and  was  the  real  source  of  the  fund. 

The  accountants,  viz.,  the  trustees  themselves,  claimed,  1st, 
the  whole  fund  upon  the  ground  that  the  trust  was  an  existing 
trust,  and  that  the  fund  could  be  employed,  and  ought  to  be 
appropriated  to  educational  or  like  purposes,  as  near  to  the  object 
of  said  trust  as  practicable ;  and  2d,  that  if  the  school  directors 
of  Springfield  township  were  held  to  be  entitled  to  the  moiety  of 
the  said  fund,  then  that  the  remaining  moiety  of  said  fund  should 
be  held  and  appropriated  by  the  trustees  to  and  for  like  purposes 
of  education. 

The  account  was  referred  to  an  auditor,  who  distributed  one 
half  to  Springfield  township,  and  afEbrmed  the  claim  of  the 
trustees  as  to  the  other  half.  Exceptions  were  filed,  and  the 
court  awarded  the  fund,  one-half  to  the  directors  of  the  public 
schools  of  Springfield  township,  and  the  other  half  to  the  city  of 
Philadelphia,  to  be  applied  to  the  expense  of  education.  From 
this  decree  the  trustees  have  appealea  to  the  Supreme  Court. 

William  L.  Hint,  for  the  appellants,  argued  that  the  trust 
was  for  the  neighbourhood,  and  the  fund  should  therefore  be 
divided  between  the  local  school  trustees  of  Springfield  and 
Chestnut  Hill.  Such  grants  should  be  held  inviolate:  Wright  v. 
Linn,  9  Barr  488.  A  diversion  of  the  fund  from  the  neighbour- 
hood to  the  city  of  Philadelphia  would  contravene  the  terms 
and  intention  of  the  trust.  It  should  remain  in  the  hands  of 
the  trustees,  to  be  applied  to  purposes  as  near  -the  trust  as 
practicable. 
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James  Boyd,  for  Springfield  township,  claimed  that  the  decree 
of  the  auditor  distributing  one-half  of  the  proceeds  to  Spring- 
field was  correct. 

David  W.  Sellers  and  Charles  H.  Lex,  for  the  City  of  Phila- 
delphia.— In  awarding  one-half  of  the  proceeds  of  this  sale  to 
Philadelphia,  the  court  appointed  a  trustee  to  hold  it  for  the 
same  purpose  as  the  premises  which  had  been  sold  were  held, 
and  this  appeal  is  in  eflFect  intended  to  overrule  this  appoint- 
ment. The  trust  is  a  public  one,  and  the  city  of  Philadelphia 
can  best  take  charge  of  it. 

The  Act  of  June  13th  1886,  §  14,  and  the  Act  of  April  7th 
1849,  §  16,  art.  2,  provide  for  the  transfer  of  school  property 
held  by  trustees,  to  the  school  boards  of  the  proper  districts,  for 
educational  purposes,  while  Klinkener  v.  The  School  Directors, 
1  Jones  447,  authorized  an  ejectment  for  land  thus  held,  even 
where  there  was  no  conveyance.  The  Act  of  April  16th  1845 
vests  in  the  city  of  Philadelphia  all  the  property  real  and  per- 
sonal, all  trusts  and  trust  funds,  and  all  estates,  rights,  privileges, 
and  immunities  that  were  vested  in  or  owned  by  the  corporation 
created  in  1845,  to  be  paid  by  the  controllers  and  others  into  the 
city  treasury,  and  expended  for  the  purposes  of  the  board  of  con- 
trollers by  orders  drawn  under  appropriations  made  by  councils* 

The  city  can  invest  this  fund  and  apply  the  annual  income  to 
the  controllers,  to  be  expended  for  the  uses  and  purposes  of  the 
trust. 

The  opinion  of  the  court  was  delivered,  February  11th  1861,  by 
Woodward,  J. — As  to  that  half  of  the  fund  wmch  the  auditor 
awarded  to  Springfield  township,  there  was  no  exception  or 
appeal,  and  of  course  we  are  to  express  no  opinion. 

As  to  the  other  half,  which  he  gave  to  the  city  of  Philadelphia 
"to  be  applied  to  the  expenses  of  education,"  we  think  there 
was  a  clear  diversion  of  the  trust.  The  lots  of  ground  out  of 
which  the  fund  accrued  were  conveyed  to  trustees  "  for  the  use 
of  the  neighbourhood  in  general  for  an  English  Protestant 
school,  and  for  no  other  use  or  uses  whatsoever."  It  is  agreed 
that  the  "  neighbourhood  in  general"  embraced  Chestnut  Hill, 
which  is  now  within  the  corporate  limits  of  the  city  of  Philadel- 
phia. For  that  neighbourhood,  therefore,  the  half  of  the  fund 
which  has  not  gone  to  Springfield  must  be  preserved.  And  the 
trustees  under  the  deed,  or  such  successors  as  the  Common  Pleas 
may  appoint,  are  the  proper  parties  to  preserve  it.  The  city  of 
Philadelphia  has  nothing  to  do  with  the  fund.  We  doubt  their 
capacity  to  act  as  trustee  in  respect  of  it.  At  anv  rate,  the 
trustees  not  having  conveyed  either  the  lots  or  the  fund  to  the 
city  or  any  of  its  school  directors,  as  possibly  they  might  have 
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done  by  virtue  of  the  Act  of  7th  April  1849,  Pardon  269,  the 
charity  remains  in  their  hands  for  administration,  without  inter- 
ference by  the  city  or  any  of  its  functionaries. 

And  now,  to  wit,  February  11th  1861,  this  cause  hav- 
ing been  fully  argued  and  considered,  it  is  ordered 
and  decreed  that  the  decree  of  the  Court  of  Common 
Pleas  of  Philadelphia,  confirming  the  auditor's  report, 
be  reversed  so  far  as  relates  to  the  fund  awarded  to 
the  city  of  Philadelphia,  and  that  said  fund,  to  wit, 
$2041.22|,  be  left  in  the  hands  of  John  Stallman  and 
others,  the  acting  trustees  under  the  donation  deeds 
of  Wigand  Miller  and  wife,  dated  the  12th  of  March 
1794,  and  of  Ann  Miller,  dated  the  8th  day  of  Feb- 
ruary 1806,  to  certain  persons  therein  named,  and 
by  the  said  trustees  be  faithfully  applied  to  the  use 
of  the  neighbourhood  of  Chestnut  Hill,  in  the  city  of 
Philadelpnia,  for  an  English  Protestant  school,  and 
for  no  other  use  or  uses  whatsoever ;  and  that  the 
city  of  Philadelphia  pay  the  costs  of  this  appeal. 


George  Woelpper  versus  The  City  of  Philadelphia. 

Rights  of  Municipal  Tenants, — Power  of  City  Authorities  to  regulate 
Markets  and  Market- Houses, 

Under  an  ordinance  of  the  City  of  Philadelphia,  whioh  provided  for  leas- 
ing the  market  stalls  at  public  auction  to  the  highest  bidder  aboye  the  mini- 
mum price  fixed  upon  them,  who  should  then  become  the  tenant  at  a  fixed 
yearly  rent,  a  tenant  occupied  several  stalls,  paying  a  premium  above  the 
yearly  rent,  whioh  rent  was  pidd  for  a  number  of  years,  until  they  were  torn 
down  by  the  city.  In  an  action  by  him  to  recover  the  amount  so  paid,  ic 
was  HM, 

1.  That  he  had  been  but  a  tenant  from  year  to  year,  acquiring,  by  the  pay- 
ment of  the  excess,  no  greater  interest  than  the  privilege  of  a  choice  in  the 
tenancy. 

2.  Tnat  there  was  nothing  in  the  ordinance  which  prevented  the  authori- 
ties from  making  any  change  in  the  market  premises,  or  which  amounted  to 
an  implied  promise  to  return  the  premiums  paid,  in  case  of  the  termination 
of  the  tenancy.  i 

Error  to  the  District  Conrt  of  Philadelphia. 

This  was  an  action  on  the  case  brought  to  recover  back  certain 
premiums  paid  in  the  year  1835,  by  the  plaintiflF  to  the  city,  for 
the  right  to  the  occupancy  of  certain  market  stalls,  in  the  market 
west  of  Broad  street. 

In  the  year  1835,  the  city  erected  a  market-house  on  Market 
street,  between  Fifteenth  and  Sixteenth  streets,  and  afterwards, 
by  ordinance,  advertised  that  the  right  to  occupy  the  stalls  in 
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the  said  market  should  be  given  to  such  person  as,  at  a  pre- 
scribed auction,  should  bid  the  highest  price  therefor.  At  the 
said  auction  plaintiff  bid  the  sum  of  $2240  for  four  butcher's 
stalls.  The  money  was  duly  received  by  the  city,  and  plaintiff 
took  and  continued  to  occupy  the  stalls,  paying  beside,  annually, 
a  certain  rent,  as  prescribed  by  the  ordinance. 

In  the  year  1859,  the  city  by  ordinance  took  away  the  market- 
houses,  and  thus  ejected  the  plaintiff  from  his  occupancy. 

The  plaintiff  declared  on  the  common  counts,  and  specially  for 
damages  in  depriving  him  of  the  occupancy  of  the  stalls,  the  right 
to  which,  so  long  as  he  paid  the  prescribed  rent,  he  alleged  the 
city  had  sold  to  him; — to  which  the  defendants  pleaded  not 
guilty. 

On  the  trial  the  plaintiff  proved  in  substance  the  case  as  above 
stated,  and  closed.  Whereupon  the  court  below,  on  motion, 
ordered  a  nonsuit  to  be  entered. 

The  plaintiff  thereupon  sued  out  this  writ,  and  assigned  for 
error  the  entry  of  the  nonsuit  in  the  court  below, 

J^.  IngersoUj  for  plaintiff,  argued,  that,  as  no  change  of  policy  in 
regard  to  the  market-houses  was  in  contemplation  when  the  con- 
tract was  made  between  the  plaintiff  and  the  agent  of  the  city, 
under  which  he  had  paid  upwards  of  $2000  for  ten  months'  pos- 
session of  that  which  the  defendants  had  valued  at  less  tnan 
(80  for  that  time,  he  was  entitled  to  the  return  of  the  premium 
paid  at  the  first  renting  in  1835-— that  such  must  have  oeen  the 
understanding  of  the  parties  at  the  time ;  citing,  in  support  of 
these  positions,  Magil  v.  Kauffman,  4  S.  &  R.  321 ;  Schuylkill 
Navigation  Co.  v.  Moore,  2  Wh.  491 ;  Hamilton  v.  Lycoming 
Insurance  Co.,  5  Barr  845 ;  Angell  &  Ames,  §  240 ;  Overseers 
of  N.  Whitehall  v.  Overseers  of  8.  Whitehall,  8  S.  &  R.  117; 
Chestnut  Hill  Turnpike  Co.  v.  Rutter,  4  S.  &  R.  6.  As  to  right 
to  recover  on  the  ground  of  mistake :  Addison  on  Contracts  65, 
66 ;  Cripps  v.  Reade,  6  Term  Rep.  606 ;  Towers  v.  Barrett,  1 
Term  Rep.  183 ;  Kempson  v.  Saunders,  4  Bing.  5 ;  Wright  v. 
Newton,  2  C.  M.  &;  R,  127- 

David  W.  Sellers  and  Charles  JS.  LeXj  for  defendants. — The 
premium  was  paid  for  "  the  right  of  preference,"  and  not  for  a 
"  perpetual  occupancy  of  the  stalls." 

The  plaintiff  in  error  was  bound  to  know  the  extent  of  the 
power  conferred  on  the  agent  with  whom  he  contracted :  Cooper 
V.  Lampeter  Township,  8  Watts  126. 

He  was  only  a  lessee  from  year  to  year,  paying  a  yearly  rent 
under  the  city,  and  not  by  a  right  which  prevented  them  from 
removing  the  market-houses  containing  these  stalls.  The  city 
had  a  right  to  remove  the  market-sheds :  Wartman  v.  The  City, 
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9  Casey  202.  The  position  is  like  that  of  a  pewholder,  who  can 
\>e  ousted  by  the  tearing  down  of  the  ohurch :  Church  v.  Wells's 
Executors,  12  Harris  261. 

The  opinion  of  the  court  was  delivered,  February  11th  1861,  by 

Woodward,  J. — The  ordinance  under  which  the  stalls  in  the 
market-sheds  in  Market  street  west  of  Broad  were  let  to  tenants 
in  1835,  was  planned  to  "  prevent  any  unfair  preference  among 
the  applicants  for  said  stalls  and  stands,"  and  this  purpose  was 
accomplished  by  fixing  a  minimum  price,  and,  after  public  notice, 
renting  each  stall  by  public  auction  to  the  highest  bidder  above 
the  minimum  price.  But  the  successful  bidders  were  to  become 
only  tenants  from  year  to  year,  at  a  fixed  rent.  The  ordinance 
neither  expressly  nor  by  implication  conferred  any  greater 
interest.  What  was  paid  was  by  way  of  premium  for  the  privi- 
lege of  becoming  such  a  tenant.  The  plaintiff  bid  off  four  stalls 
and  paid  premiums  to  the  amount  of  $2240,  which  now,  after  the 
city  has  demolished  and  removed  the  sheds,  he  claims  to  recover 
back  from  the  city. 

The  regulation  of  the  markets  and  market-houses  of  a  great 
city  is  one  of  the  most  appropriate  of  all  municipal  duties.  The 
mode  devised  for  leasing  the  stalls  in  question  was  a  fair  and 
reasonable  exercise  of  corporate  discretion.  Unaccompanied  by 
any  express  stipulation  for  a  longer  enjoyment  than  one  year, 
there  was  nothing  in  the  transaction  to  restrain  the  municipal 
authorities  from  making  any  future  change  in  the  premises 
which  the  interests  of  the  public  should  require,  and  nothing 
which  amounts  to  an  implied  promise  to  return  the  premiums 
paid  if  a  change  inconsistent  with  the  tenants*  continued  enjoy- 
ment should  be  made.  The  plaintiff  made  himself  the  tenant  of 
a  municipal  corporation  having  legislative  faculties,  and  bound 
to  employ  its  powers  for  the  welfare  and  convenience  of  the  peo- 
ple whom  it  represented.  He  paid  his  money  voluntarily  for 
the  privilege  of  becoming  such  a  tenant,  and  he  enjoyed  all  the 
advantages  of  his  position  from  1836  to  the  time  of  the  removal 
of  the  sheds.  It  is  said  no  change  of  city  policy  was  provided 
for  or  thought  of  at  the  time.  Perhaps  not.  But  the  power  of 
change  existed.  It  inhered  in  the  very  nature  of  the  municipal 
compact.  The  plaintiff  took  his  lease  subject  to  that  power,  and 
it  is  not  for  him  to  complain  that  it  has  been  exercised.  Con- 
sidering how  experimental  and  progressive  we  are,  it  is  perhaps 
rather  to  be  wondered  at  that  he  should  have  enjoyed  his  position 
so  long,  than  that  he  should  be  compelled  at  last  to  yield  it 
before  the  march  of  improvement. 

The  purchaser  of  a  church  pew  has  more  property  in  his  pew 
than  the  plaintiff  acquired  in  his  stalls.  Yet  he  holds  it  subject 
to  all  the  rules  and  regulations  of  the  corporation,  and  if,  in 
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regular  course  of  corporate  action,  the  church  be  abandoned,  or 
torn  down,  or  converted  to  other  uses,  it  was  never  heard  of  that 
an  action  would  lie  for  premiums  paid  twenty  years  before  for  a 
preference  in  choice  of  pews. 

The  present  action  is  wholly  unsupported  by  authority,  and 
to  sustain  it  would  introduce  into  the  law  a  most  mischievous 
novelty. 

The  judgment  is  affirmed. 


Shuster  versus  The  Commonwealtli, 

EigJu  of  Prisoner  to  Peremptory  Challenges. 

1.  Prisoners  are  entitled  to  twenty  peremptory  challenges  only  when 
charged  with  crimes  that  were  felonies  of  death  on  the  15th  of  September 
1786. 

2.  Forgerv  was  never  a  felony  of  death,  and  a  nrisoner  oharged  with  it,  is 
entitled  to  the  same  number  of  challenges  as  are  allowed  in  misdemeanours. 

Certiorari  to  the  Quarter  Sessions  of  Philadelphia  county. 

Jacob  Shuster  was  indicted  for  the  forgery  of  a  bank  note, 
and  on  his  trial  claimed  the  riffht  to  challenge  twenty  jurors  per- 
emptorily, which  the  court  below  refused  to  allow.  On  convic- 
tion, the  case  was  removed  into  this  court,  where  the  decision  of 
the  court  on  this  point  was  irUer  alia  assigned  for  error  by  the 
prisoner. 

The  opinion  of  the  court  was  delivered,  February  11th  1861,  by 
Woodward,  J. — The  only  error  that  was  pressed  in  argument, 
was  the  fourth,  which  is  founded  on  the  court's  denial  of  twenty 
peremptory  challenges  to  the  prisoner.  He  was  indicted  for 
forgery  of  a  bank  note,  and  claimed  twenty  challenges,  because 
it  is  a  felony  b^  statute.  That  is  not  a  simcient  reason.  The 
rule  is,  that  prisoners  are  to  have  twenty  peremptory  challenges, 
when  charged  with  any  crime  that  was  a  felony,  without  benefit 
of  clergy  and  punishable  with  death,  on  the  16th  day  of  Sep- 
tember 1786.  They  were  murder,  robbery,  burglary,  rape, 
sodomy,  buggery,  malicious  maiming,  manslaughter  by  stabbing, 
withcraft  and  conjuration,  arson,  concealment  of  a  bastard's 
death,  counterfeiting  gold  or  silver  coin,  and  every  felony  (except 
larceny),  on  a  second  conviction.  Forgery  is  not  in  tlus  dismal 
list.  At  common  law  it  is  not  a  felony,  and  is  so  in  Pennsylva- 
nia by  the  Act  of  25th  March  1824  only  when  bank  notes  are 
forged  or  counterfeited.  But  it  was  never  a  felony  of  death, 
and  therefore  is  entitled  to  no  more  peremptory  challenges  than 
are  allowed  in  misdemeanours. 

The  judgment  is  affirmed. 
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Wenrich  &  Co.  versus  Heffnen 

The  Facts  of  a  Case  exclusively /or  the  Jury, 

Where  there  are  disputed  facts  in  a  case,  or  facts  proyen  from  which  others 
may  or  may  not  be  inferred,  it  is  the  duty  of  the  judge  to  submit  them  all  to 
the  jury  without  instruction  as  to  what  inferences  they  should  adopt  or 
reject. 

Error  to  the  Common  Fleas  of  Schuylkill  county. 

This  was  an  action  of  assumpsit  brought  by  William  Wenrich 
and  Henry  Pfeiffer,  trading  as  Wenrich  &  Co.,  against  Samuel 
Hefiher,  to  March  Term  1853.  The  plaintiff  declared  on  a  book 
account  for  cattle  sold  and  delivered  to  defendant,  and  also  on 
two  promissory  notes,  to  which  the  defendant  pleaded  non  as- 
sumpsitj  payment  with  leave,  &c.  The  case  was  tried  twice  in 
the  court  below,  resulting  in  a  verdict  and  judgment  in  favour 
of  the  plaintiff  each  time ;  but  the  judgments  were  reversed  on 
writs  of  error  sued  out  by  the  defendant. 

On  the  trial  the  plaintiffs  gave  in  evidence  their  book  account, 
containing  charges  from  June  24th  to  October  7th  1851,  show- 
ing a  balance  due  to  them  of  $396.10,  and  also  a  promissory 
note  of  defendant  to  plaintiffs,  dated  July  21st  1852,  at  sixty 
days,  for  $100. 

In  support  of  his  plea  of  payment,  the  defendant  gave  in  evi- 
dence two  promissory  notes;  one  dated  July  29th  1851,  for 
$188,  and  the  other  diated  November  6th  1851,  for  $225,  drawn 
by  defendant  in  favour  of  plaintiffs,  at  sixty  days,  which  were 
endorsed  by  the  plaintiffs,  which  he  alleged  were  given  to  plain- 
tiffs on  account  of  their  book  debt  against  him,  and  afterwards 
paid  by  him. 

The  defendant  requested  the  court  to  charge  the  jury :  1.  That 
under  the  evidence  in  this  case,  the  jury  cannot  infer  that  the 
?100  note  given  in  evidence  by  the  plaintiffs  was  given  on  any 
other  account  than  that  of  the  cattle  account. 

2.  That  under  the  evidence  in  this  cause,  the  jury  must  infer 
that  the  notes  for  $185  and  $226,  given  in  evidence  by  defend- 
ants, were  given  on  the  cattle  account,  and  as  they  are  now  in 
the  possession  of  the  defendant,  he  is  entitled  to  credit  for  the 
amount  of  the  said  notes. 

The  court  below  (Hbgins,  J.)  affirmed  the  first  point  in  terms, 
and  as  to  the  second,  charged  that  they  were  bound  to  infer  that 
the  promissory  note  for  $225,  put  in  evidence  by  defendant, 
was  given  on  the  cattle  account ;  but  refused  to  give  the  same 
instruction  as  to  the  note  for  $186,  because  the  book  account  of 
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plaintiflfs  at  the  date  of  that  note  did  not  show  that  the  defend- 
ant was  indebted  to  the  plaintiflfs  to  that  amount,  leaving  the 
question  to  the  jury,  and  instructing  them  that  if  they  believed  that 
the  note  was  given  for  the  cattle  charged  to  defendant,  he  ought 
to  be  allowed  a  credit  for  it,  otherwise  not ;  charging  on  the 
other  points  in  the  cause^  as  stated  in  the  third  and  K>urth  as- 
signments of  error. 

Under  this  charge  there  was  a  verdict  and  judgment  for  de- 
fendant ;  whereupon  the  plaintiflfs  sued  out  this  writ,  assigning 
as  cause  for  reversal  in  this  court,  the  following  matters,  to  wit : 

1.  The  court  erred  in  answering  the  defendant's  first  point  in 
the  aflSrmative. 

2.  The  court  erred  in  their  answer  to  defendant's  second  point. 
They  should  have  submitted  to  the  jury  to  determine  whether 
the  note  for  $225,  in  the  possession  of  defendant,  was  a  payment 
on  the  cattle  account  charged  in  plaintiflfs'  book,  or  for  cattle 
sold  at  the  time  but  not  charged. 

3  The  court  erred  in  charging  the  Jury,  that  "  the  possession 
of  the  two  promissory  notes  of  defendant  to  plaintiflfs,  with  the 
plaintiflfs'  endorsement  thereon,  was  primd  facie  evidence  of  their 
payment  on  plaintiflfs'  book  account." 

4.  The  court  erred  in  charging  the  jury,  that  "  they  cannot 
infer  that  the  note  for  $100,  given  in  evidence  by  plaintiflfs,  was 
given  on  any  other  account  than  plaintiflfs'  cattle  account,  under 
all  the  evidence  in  the  case." 

6.  The  court  erred  in  charging  the  Jury,  that "  they  are  bound 
to  infer  that  the  promissory  note  for  $225,  given  in  evidence  by 
defendant,  was  given  on  the  cattle  account,  and  allow  the  de- 
fendant a  credit  for  that  amount  and  interest,  there  being  no 
proof  of  other  business  transactions  between  the  parties." 

J5.  W.  Cummings  and  J".  W.  Boseberryy  for  plaintiflfs  in  error. 

F.  W.  ^  J.  ffughesj  for  defendant. 

The  opinion  of  the  court  was  delivered,  February  11th  1861,  by 
Woodward,  J. — We  thought  we  had  made  a  final  disposition  of 
this  case  when  we  decided  (8  Casey  426,  et  $eq.)  that  the  plaintifl^ 
book  account,  and  all  the  notes  between  the  parties,  were  to  be 
laid  before  the  jury  for  them  to  determine,  without  binding  in- 
structions from  the  court,  whether  anything,  and  if  anything, 
how  much  was  due  from  the  defendant  to  the  plaintiflfs.  We 
certainly  did  so  decide,  in  terms  as  explicit  as  we  could  com- 
mand ;  and  having  said  it  afl^matively,  we  repeated  it  nega- 
tively by  declaring,  that  no  legal  presumption,  such  as  the  court 
was  bound  to  declare,  would  arise  that,  the  notes  and  book  ac* 
count  were  for  the  same  identical  cattle ;  and  that  as  the  law 
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made  no  presnmption  in  favour  of  that  conclnsion,  so  it  made 
none  against  it.  We  concluded  our  opinion  by  instructing  the 
court  below,  that  the  jury  "  ought  to  be  left  to  settle  the  affairs 
of  these  litigious  parties,  on  all  the  evidence  of  their  dealings, 
without  a  binding  direction  from  the  court." 

The  record  as  now  returned  to  us  shows  that  notwiihafanding 
our  very  explicit  direction  to  leave  the  case  to  the  jury,  the 
learned  judge  instructed  them  that  they  could  not  infer  that  the 
$100  note  was  given  on  any  other  account  than  the  cattle 
account.  To  tell  a  jurv  that  they  cannot  make  any  other  infer- 
ence from  a  state  of  ractd  than  the  one  indicated,  is  to  instruct 
them  to  make  that  particular  inference ;  is,  in  a  word,  to  control 
their  view  of  the  facts  by  a  conclusion  of  law  announced  from 
the  bench.  Herein  our  instructions  were  misapprehended  or 
disregarded ;  and  a  plain  mistake  in  law  was  made.  The  $100 
note  was  dated  more  than  nine  months  after  the  book  account 
closed.  Now  it  is  self-evident  that  it  may  have  been  given  for 
the  balance  due  on  the  book  account,  for  one  or  more  items  con- 
tained in  that  account,  or  for  cattle  sold  and  delivered  at  the 
date  of  the  note,  and  not  included  in  the  account.  The  parties 
dealt  in  nothing  but  cattle.  Whether  notes  were  always  given 
when  cattle  were  delivered,  and  whether  the  defendant  knew  that 
the  plaintiffs  kept  a  book  account  against  him,  were  unascer- 
tained in  the  evidence.  Upon  the  production  of  a  book  account 
for  cattle,  ending  October  7th  1851,  and  a  note  dated  21st  July 
1852,  the  first  question  which  would  arise  in  the  mind  of  a  busi- 
ness man  would  be,  whether  both  book  account  and  note  were 
for  the  same  goods.  If  they  were,  the  plaintiffls  should  not 
recover  for  both.  If  they  were  not,  they  would  be  entitled  to  a 
verdict  for  both.  But  who  can  fail  to  see  that  that  is  in  its  na- 
ture a  question  of  fact  for  the  jury  to  decide,  and  not  of  law  for 
the  court  ?  If  the  court  had  left  it  to  the  jury,  they  would  have 
performed  their  whole  duty ;  but  when  they  instructed  them  to 
adopt  a  particular  inference,  they  erred  in  matter  of  law. 

So  in  regard  to  the  $225  note  which  the  defendant  gave  in 
evidence,  it  is  apparent  that  it  may  or  may  not  have  been 

g'ven  for  items  charged  in  the  account;  and  the  right  of  the  dc- 
ndant  to  a  credit  for  it,  he  having  paid  and  taken  it  up,  would 
depend  upon  the  determination  of  that  fact,  which  was  for  the 
jury  and  not  for  the  court.  Yet  the  learned  judge  told  the  jury 
they  were  "  bound  to  infer'*  that  this  note  was  given  on  the  cat- 
tle account. 

In  reference  to  the  $185  note,  also  paid  and  taken  up  by  the 
defendant,  similar  instructions  were  refused,  and  this  note  was 
submitted  to  the  jury  on  the  question  whether  it  was  given  for 
cattle  charged  to  the  defendant. 

This  was  agreeable  to  our  former  opinion,  and  was  what  should 

2  Wr.— 14 
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have  been  done  with  the  $100  note  and  the  $225  note.  There 
is  no  more  ground  for  a  legal  implication  in  respect  to  two  of 
these  three  notes  than  in  respect  to  the  third.  It  is  the  duty  of 
the  judge  to  submit  them  all  to  the  jury  without  directing  what 
inferences  to  adopt  or  reject,  and  until  this  duty  is  performed, 
this  vexatious  and  unnecessary  litigation  will  not  be  ended. 

The  judgment  is  reversed,  and  a  venire  faciaM  de  novo 
is  awarded. 


Shelly's  Appeal. 

Costs  of  Sheriff's  Sale  payable  out  of  Proceeds, 

Where  there  are  several  liens  against  the  land  of  a  defendant,  and  a  sher- 
iff's sale  is  had  upon  a  junior  lien,  the  sheriff's  costs  are  payable  out  of  the 
proceeds  of  the  sale,  though  it  do  not  produce  money  enough  to  pay  off  the 
prior  liens. 

Appeal  by  Francis  Shelly  from  the  decree  of  the  Common 
Pleas  of  Sticks  county^  distributing  the  money  arising  from  the 
sale  of  the  real  estate  of  Aaron  F.  Shelly. 

Francis  Shelly  held  a  judgment  against  Aaron  F.  Shelly  for 
J3500,  which  was  a  lien  on  a  house  and  two  l6ts  of  land,  belong- 
ing to  Aaron,  in  Milford  township.  Subsequently  John  Sheetz 
obtained  a  judgment  against  Aaron  F.  Shelly  for  $1330,  which 
bound  the  same  property.  On  this  last  judgment  an  execution 
was  taken  out,  and  the  real  estate  sold  for  $1050,  the  whole  of 
which  was  claimed  by  Francis  Shelly  on  account  of  his  judgment. 
The  sheriflF  claimed  to  deduct  $63.37  as  his  costs  on  the  writs  of 
execution,  and  refused  to  pay  more  than  the  balance,  after  de- 
ducting this  sum.  It  was  received  by  Mr.  Shelly  under  protest, 
who  ruled  the  $68.37  into  court  for  distribution.  The  court, 
without  delivering  any  opinion,  decreed  the  money  to  be  paid, 
first  to  the  costs  of  the  sheriff  on  the  sale  proceedings,  and  the 
balance  if  any  to  Francis  Shelly  on  his  judgment ;  from  which 
decree  this  appeal  was  taken. 

Lewie  B.  Thompson^  for  appellant. — The  execution-creditor 
should  pay  these  costs.  The  record  showed  the  previous  lien, 
and  if  he  chose  to  try  an  experiment  it  was  at  his  own  risk,  or 
the  chance  of  afterwards  collecting  the  costs  of  the  defendant. 
The  appellant  had  a  vested  ri^ht  which  this  sale  and  decree  in- 
terfered with.  The  value  of  his  vested  interest  could  only  be 
diminished  by  himself,  as  by  a  sale  of  the  property  on  his  own 
execution,  when  the  costs  must  be  taken  out  of  the  fund.  Subscr 
quent  lien-creditors  take  their  liens  subject  to  the  costs  liable  to 
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he  made  by  a  sale  on  a  previous  lien.  A  prior  lien-creditor  can- 
not be  justly  subjected  to  costs  made  on  an  after  acquired  lien. 
This  question  does  not  appear  to  have  been  decided  in  this  state, 
but  the  almost  uniform  practice  is  believed  to  have  been  in  ac- 
cordance with  the  views  here  stated. 

George  Lear,  for  appellee,  cited  and  relied  on  the  Act  of 
April  20th  1846.  A  judgment  gives  the  holder  no  interest  in 
the  land,  but  only  a  lien  to  be  enforced  if  there  be  a  deficiency 
in  the  personal  estate  of  a  defendant :  2  P.  Wms.  491 ;  Coover 
V.  Black,  1  Barr  493;  Watson  v.  Willard,  9  Id.  95;  Reed's  Ap- 
peal, 1  Harris  478. 

The  opinion  of  the  court  was  delivered,  February  11th  1861,  by 
LowRiE,  C.  J. — The  decision  of  the  court  below  was  that 
where  there  are  several  liens  against  a  defendant's  land,  and  a 
sheriff's  sale  is  had  on  a  junior  one,  which  does  not  produce 
money  enough  to  pay  off  the  senior  ones,  the  sheriff's  costs  on 
the  fi.  fa.  and  vend,  exp.y  on  which  the  money  was  raised,  are 
payable  out  of  the  proceeds ;  and  this  is  entirely  in  accordance 
with  our  experience  of  the  practice.  And  it  seems  to  us  a  very 
just  practice.  Even  the  senior  lien  could  not  have  been  enforced 
without  the  same  costs,  and  it  has  no  right  to  expect  a  junior 
one  to  await  its  enforcement.  They  have  a  right  to  insist  upon 
a  sale  in  order  to  learn  whether  the  net  proceeds  of  the  sale  will 
reach  them,  and  then  to  seek  satisfaction  otherwise,  if  it  does 
not.  On  the  same  principle,  the  expense  of  an  audit  in  distribu- 
ting the  fund  is  always  paid  out  of  the  fund,  whether  the  lien 
on  which  the  sale  was  had  is  reached  by  the  proceeds  or  not. 
Decree  affirmed  at  the  costs  of  the  appellant. 


Owens  verms  Salter, 

Right  of  Purchaser  to  defalk  Unpaid  Taxes  from  Unpaid  Purchase- 
money, 

1.  The  porohaser  of  land,  subject  as  unseated  to  a  tax  assessed  but  not 
paid,  may  defalk  against  his  bond  and  mortgage  giyen  for  the  purchase-mo- 
ney, either  the  amount  of  taxes  and  oosts  paid  by  him  to  prevent  a  tax  sale 
of  the  land,  after  any  part  of  the  purchase-money  falls  due ;  or,  the  redemp- 
tion-money, if  a  sale  has  been  made  for  the  tax  and  other  purchase-money 
falls  due  before  the  time  for  redemption  expires. 

2.  If  he  fail  to  pay  the  taxes  or  redeem,  and  he  or  his  vendee  buy  in  the 
outstanding  tax  title,  at  a  sum  exceeding  the  redemption-money,  he  can  de- 
falk the  redemption-money  only,  and  must  lose  the  excess. 

Ebrob  to  the  Common  Pleas  of  Schuylkill  county. 
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This  Was  a  $Hre  facias,  which  issued  October  15th  1850,  sur 
mortgage  dated  November  22d  1844,  on  a  lot  of  ground  in  Potts- 
ville,  to  secure  the  payment  of  $200,  in  instalments  of  $100 
each,  on  the  first  of  I)ecember  1845  and  1846,  and  was  sued  out 
to  enforce  the  payment  of  the  last  instalment,  with  interest. 
The  defendant  pleaded  non  est  factum,  nil  debit,  and  payment 
with  leave,  &c. 

Frances  Salter  was  the  owner  of  this  lot  in  1844,  at  which 
time  it  was  charged  as  unseated  land,  with  state  and  county  tax 
amounting  to  ^1.40,  to  which  list  it  had  been  transferred 
from  the  seated  list  in  1841,  without  notice.  On  the  22d  of 
November  1844,  she  conveyed  it  to  Richard  Owens  for  $800, 
receiving  in  cash  $100,  and  taking  his  bonds,  secured  by  the 
mortgage  as  above  stated.  During  the  same  month,  Owens  sold 
the  h)t,  subject  to  the  Salter  mortgage,  to  James  H.  Campbell 
and  Daniel  Larer,  who  erected  buildings  upon  it. 

On  the  second  Monday  in  June  1846,  the  lot  was  sold  by  the 
treasurer  of  Schuylkill  county,  for  the  payment  of  the  state  and 
county  tax  of  1844,  and  was  purchased  by  Edward  B.  Hubley 
for  $60,  to  whom  a  deed  was  in  due  form  delivered,  and  from 
whom  the  taxes  and  costs,  and  a  surplus  bond,  were  received  by 
the  treasurer. 

In  1850,  Mr.  Hubley  informed  Messrs.  Campbell  &  Larer 
of  his  purchase,  and  demanded  the  lot  and  improvements.  To 
protect  themselves  they  purchased  this  tax  title  for  $100,  which 
sum  the  defendants  set  up  as  a  defence  to  the  payment  of  the  last 
instalment  of  the  purchase-money. 

It  did  not  appear  that  Miss  Salter  or  her  agent,  or  Mr.  Owens, 
or  Messrs.  Campbell  &  Larer,  had  any  notice  of  the  assessment 
of  this  tax,  until  after  the  sale  to  Mr.  Hubley,  other  than  the 
unexamined  official  entries  in  the  treasurer's  books,  &c. 

The  agent  of  Miss  Salter  paid  all  the  other  taxes  unpaid  that 
he  could  find  after  the  sale  to  Owens,  from  which  an  agree- 
ment to  pay  all  the  existing  taxes  was  inferred  by  plaintSr  in 
error. 

The  court  below  (Hboins,  J.)  decided  that  the  payment  of  tii« 
$100  to  Hubley,  for  the  tax  tiue  which  was  assumed  to  be  regu- 
larly held  by  mm,  was  no  defence  to  the  claim  for  the  money 
due  on  the  mortgage,  and  directed  a  verdict  for  the  plaintiff. 

Kiis  was  followed  by  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted^  which  was  discharged  upon  plaintiff's 
remittiBg  eight  dollars,  the  amount  of  tax  and  costs,  and  twenty- 
five  per  cent,  on  the  same,  with  interest  thereon,  which  was  the 
sum  necessary  to  redeem  the  land  within  two  years  after  the  tax 
sale.  Judgment  having  been  entered  on  the  verdict,  defendant 
sued  out  this  writ,  and  assigned  for  error  the  charge  of  the  court 
below  directing  a  verdict  for  plaintiff,  and  rejecting  defendant's 
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defence,  and  the  discharging  of  the  rule  for  a  new  trial,  upon 
plaintiff's  remitting  eight  dollars  of  the  amount  of  the  verdict. 

Edward  Owen  Parry,  for  plaintiff  in  error,  contended  that 
the  loss  which  accrued  by  the  neglect  to  pay  the  tax  of  1844, 
should  fall  upon  the  vendor,  whose  duty  it  was  to  pay  all  taxes 
assessed  while  she  was  owner :  Gormley's  Appeal,  8  Casey  51 ; 
Russell  V.  WurtB,  12  Harris  347.  The  vendee  was  not  in  default : 
Harper  v.  Jeffries,  5  Wharton  80 ;  McGinnis  v.  Noble,  7  W.  & 
S.  454.  The  vendee  is  entitled  to  credit  for  whatever  this  encum- 
brance cost  him  :  Todd  v.  Gallagher,  16  S.  &  R.  268 ;  Dentler  v. 
Brown,  1  Jones  295 ;  Garrard  t^.  Lantz,  2  Jones  192 ;  Mellon's 
Appeal,  8  Casey  127, 

F.  W.  ^  J.  SugheSy  for  defendant  in  error.— Campbell  & 
Larer  were  not  entitled  to  deduct  from  the  purchase-money  the 
sum  paid  to  Hubley  for  the  tax  title,  because  taxes  are  not  such 
an  encumbrance  on  real  estate  as  to  authorize  a  deduction  for 
their  amount.  And  there  was  no  outstanding  tax  when  Miss 
Salter  sold  to  Owens,  or  if  there  was,  it  should  have  been  deducted 
from  the  first  bond,  when  $1.05  would  have  paid  it. 

The  "  encumbrances  done  and  suffered  by  a  grantor,"  against 
which  even  an  express  covenant  will  protect,  must  have  been 
created  by  his  voluntary  act.  Such  taxes  create  no  personal 
liability :  Negly  v.  Breading,  8  Casey  825.  Neither  do  the^ 
constitute  an  outstanding  title ;  even  if  they  did,  the  right  to  remit 
the  payment  of  purchase-money  for  this  reason,  is  because  of 
the  failure  of  cpnsideration,  and  because  vendor  is  in  no  default : 
Garrard  v.  Lantz,  2  Jones  198.  The  ruling  of  the  court  below 
Was  right  for  both  or  either  of  these  reasons,  viz. : — 

1.  Because  the  tax  title  purchased  by  Hubley  was  invalid  in 
consequence  of  the  assessment  of  the  Frances  Salter  lot  having 
been  transferred  from  the  seated  list  in  1841  to  the  unseatea 
Kst,  without  notice,  the  lot,  although  vacant,  being  a  seated 
lot. 

2.  Because  the  defendant  below  had  no  right  to  resist  payment 
of  purchase-money  on  account  of  an  unpaid  tax  due  at  the  time 
of  sale,  and  a  treasurer's  sale  on  account  thereof,  which  did  not 
take  place  until  after  the  first  bond  for  purchase-money  matured, 
and  which  sale  did  not  become  irredeemable  until  eighteen  months 
after  the  instalment  in  suit  had  faUen  due. 

TThe  opinion  of  the  court  was  delivered,  February  11th  1861,  bv 
Woodward,  J. — Where  unseated  lanci,  subject  to  a  tax  which 
has  been  assessed  but  not  paid,  is  sold  and  conveyed  to  a  pur- 
chaser, and  his  bond  and  mortgage  taken  for  the  whole  or  part 
of  the  purchase-money,  it  is  his  duty,  if  any  of  the  purchase- 
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money  fall  due  before  a  tax  sale  of  the  land  takes  place,  to  pay 
the  taxes,  and  prevent  a  sale — and  if  he  do  not,  but  other  pur- 
chase-money faU  due  before  the  time  of  redemption  expires,  it  is 
his  duty  to  redeem  the  land  from  the  tax  sale  by  paying  whatever 
is  necessary  for  the  purpose.  And  in  either  event  he  will  be 
entitled  to  defalk  against  his  bond  and  mortgage  the  taxes  and 
costs,  or  the  redemption-money  actually  paid.  But  if  he  fail 
both  to  pay  the  tax  and  to  redeem,  and  he  or  his  vendee  after- 
wards buy  in  the  outstanding  tax  title,  at  a  sum  exceeding  the 
redemption-money,  he  can  defalk  from  the  purchase-money  no 
more  than  the  redemption-money,  and  must  lose  whatever  excess 
was  paid. 

The  ruling  of  the  court,  and  the  plaintiflF's  release  of  eight 
dollars  of  the  verdict,  placed  the  judgment  on  these  principles, 
and  therefore  it  is  affirmed. 


Williamson  verstis  Fox, 

Partnershtpf  Notice  of  Diuolution, — Suii  agaimt  Partners,  how  affected 
hy  change  of  Firm  Name, — Presumption  of  Regularity  in  Legal  Pro- 
ceedings, 

1.  Where  in  an  action  on  a  book  account  against  two  copartners,  one  de- 
fended on  the  eround  of  a  dissolution  of  the  partnership,  and  notice  to  plain- 
tiff before  gocSs  bought,  proof  of  advertisement  of  dissolution  in  a  paper 
which  plaintiff  did  not  take,  or  of  defendant's  declarations  to  plaintiff  that  he 
was  going  out  of  the  firm,  but  that  his  money  would  remain  in  it,  will  not 
amount  to  notice.  ^    « 

2.  Where  the  plaintiff,  in  consequence  of  the  declarations  of  one  of  the  de- 
fendants, that  the  name  of  the  firm  was  changed,  the  partners  remaining  as 
before,  charged  tiie  eoods  sold  and  delivered  after¥rards  in  the  name  of  the 
new  firm,  it  was  held  that  his  book  of  original  entries  was  properly  admitted 
in  evidence  in  a  suit  brought  against  tiie  partners,  who  were  sued  as  trading 
under  the  original  firm  name. 

3.  If  the  docket  entry  show  that  the  jury  were  ''sworn  according  to  law,'' 
and  no  objection  be  nuule  at  the  time,  it  will  be  presumed  that  they  were 
regularly  sworn. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  assumpaity  brought  March  1st  1859,  by 
James  Fox  against  Thomas  Williamson  and  Elias  A.  Hunsicker, 
trading  as  Williamson,  Hunsicker  &  Co.,  to  which  defendants 
appeared  by  different  counsel. 

March  12th  1859,  a  copy  of  plaintiff's  original  entries  was 
filed,  and  on  the  19th  of  same  month  Hunsicker  filed  an  affidavit 
of  defence,  which  is  not  given  in  the  paper-books.  On  the  5th 
of  December  1859,  a  declaration  containing  only  the  common 
counts  was  filed,  and  a  rule  to  plead  entered,  and  on  the  15th 
Hunsicker  pleaded  non  assumpsit  and  payment  with  leave,  kcj 
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and  filed  an  affidavit  of  defence  denying  the  existence  of  a  part- 
nership between  him  and  Williamson  during  the  time  covered  by 
plaintiff's  bill  of  particulars.  On  the  1st  of  February  1860,  on 
filing  an  affidavit  of  the  service  of  the  narr.  and  rule  to  plead, 
judgment  was  entered  against  Williamson  for  want  of  a  plea, 
and  on  the  10th  of  April  1860,  a  jury  was  called  and  sworn  as  to 
both  defendants. 

It  appeared  that  for  some  time  prior  to  October  14th  1858, 
the  defendants  were  partners  under  the  firm  name  of  Williamson, 
Hunsicker  &;  Co.,  and  had  done  business  with  the  plaintiff.  On 
that  day  they  dissolved,  Hunsicker  retiring  and  Williamson  alone 
continuing  the  business,  under  the  name  of  Thomas  Williamson 
&  Co.,  of  which  notice  was  given  to  certain  of  the  parties  who 
had  dealt  with  the  firm,  and  by  two  insertions  in  the  Daily  News, 
a  newspaper  published  in  Philadelphia.  When  Hunsicker  sold 
his  interest  in  the  firm,  he  took  a  judgment-bond  from  William- 
son for  $1000,  on  which  he  afterwards  issued  execution. 

On  the  trial,  the  plaintiff  offered  in  evidence  his  book  of  ori- 
ginal entries,  containing  charges  against  Thomas  Williamson  •& 
Co.,  which  was  objected  to  and  rejected  by  the  court. 

The  plaintiff  then  proved  that  Williamson,  Hunsicker  &  Co. 
had  dealt  with  plaintiff  through  Hunsicker,  one  of  the  partners ; 
that  Hunsicker  had  said  to  plaintiff,  in  October  1868,  that  he 
was  going  to  withdraw  his  name  from  the  firm,  but  that  his 
money  would  remain  in  the  firm  as  usual ;  that  he  wanted  to  see 
how  the  account  stood,  and  ordered  the  name  to  be  changed, 
after  which  the  entries  were  made  against  Thomas  Williamson 
&;  Co.,  and  under  this  evidence  again  offered  his  book  of  original 
entries,  containing  charges  from  December  27th  1858  to  Febru- 
ary 19th  1859  inclusive,  which  the  defendant  objected  to,  but 
the  court  admitted  the  evidence  and  sealed  a  bill  for  defendant. 
The  charges  were  then  read,  and  the  plaintiff  closed. 

Hunsicker  then  offered  in  evidence  the  articles  of  dissolution 
of  partnership,  dated  October  14th  1858,  the  bond  and  warrant 
given  by  Williamson  to  him,  bearing  same  date,  which  were 
objected  to  by  plaintiff,  but  admitted  and  read.  He  then 
offered  in  evidence  the  Ji.  fa.  issued  on  said  judgment,  to  be 
followed  by  evidence  that  the  entire  stock  of  Williamson  had 
been  sold  under  it  by  the  sheriff;  which  offer  was  objected  to 
and  rejected  by  the  court,  under  exception  on  the  part  of' 
defendant.  William  A.  Babcock,  who  had  been  subpoenaed 
by  defendant,  and  in  attendance  with  copies  of  the  Daily 
News  containing  notices  of  the  dissolution  of  this  firm,  was  then 
called,  and  not  answering,  an  attachment  was  asked  for  and 
awarded  by  the  judge,  who  refused  to  delay  the  cause  until  its 
return,  which  ruling  was  also  excepted  to. 

He  also  offered  to  prove  that  he  gave  notice  of  the  dis- 
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eolation  to  Garsitt  &  Brother,  and  other  parties  with  whom  the 
old  firm  had  dealt  previously,  on  or  about  October  14th  1858 ; 
which  offer  was  objected  to  and  rejected  by  the  court,  under 
objection. 

He  then  offered  to  prove  by  J,  S.  Clymer  that  notice  of  dis- 
solution was  published  in  the  Daily  News ;  which  was  objected 
to  and  rejected,  unless  the  paper  be  produced,  to  which  ruling 
defendant  excepted. 

The  entries  in  plaintiff's  book  prior  to  October  14th  1858 
(the  date  of  dissolution),  all  which  were  against  Williamson,  Hun- 
sicker  &  Co.,  were  then  offered  in  evidence  by  Hunsicker,  and 
read  to  the  jury. 

Under  the  charge  of  the  court  (Hare,  J.),  there  was  a  verdict 
and  judgment  in  favour  of  plaintiff  for  $840.76.  Whereupon 
defendant  sued  out  this  writ,  averring  here  that  the  court  below 
erred — 

1.  In  entering  judgment  against  Williamson. 

2.  In  allowing  the  jury  to  be  sworn  between  the  plaintiff  and 
both  defendants. 

8.  In  admitting  plaintiff's  book  entries  against  Thomas  Wil- 
liamson &;  Co.  in  this  suit. 

4.  In  rejecting  the  offer  of  the  fi.  fa.  against  Williamson  at 
the  suit  of  Hunsicker,  and  the  other  evidence  offered  with  it. 

6.  In  not  allowing  time  for  the  service  of  the  attachment  on 
Babcock,  the  absent  witness. 

6.  In  rejecting  the  offer  to  prove  the  service  of  notice  of  the 
dissolution  of  partnership  on  Garsitt  &  Brother  and  other  credit- 
ors of  the  firm ;  and 

7.  In  rejecting  the  offer  to  prove  the  publication  of  the  notice 
of  the  dissolution  in  the  Daily  News. 

Joseph  W.  HunsickeTy  for  plaintiff  in  error. 

John  0.  Nippeiy  with  whom  was  Chodmanj  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered,  February  11th  1861,  by 
LowRiE,  C.  J. — ^This  is  an  action  against  two  defendants  as 
partners  on  a  book  account,  for  goods  sold  to  them,  and  one  of 
them  submits  to  a  judgment  by  default,  and  the  other  takes 
defence  that  the  partnership  was  dissolved  before  the  goods  were 
purchased  by  his  late  copartner,  and  that  the  plaintiff  had  notice 
of  it.  This  seems  to  have  been  the  true  issue  before  the  jury. 
No  doubt  the  proof  of  dissolution  is  complete ;  and  thus  the 
evidence  of  notice  of  it  alone  remains  in  dispute. 

Special  notice  of  the  fact  to  other  persons  was  of  no  avail ; 
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and  general  notice  bj  advertisement  in  the  newpaper  was  insuffi* 
cient,  because  the  defendants  had  already  been  dealing  with  the 
plaintiff  as  partners,  and  it  did  not  appear  that  the  plaintiff  was 
in  the  habit  of  taking  that  newspaper.  Then  what  evidence  is 
there  of  special  notice  to  the  plaintiff?.  It  is  in  the  testimony 
of  the  plaintiff's  son.  He  says  that  Hunsicker  told  his  father 
that  he  was  going  to  withdraw  his  name  from  the  firm,  that  his 
money  would  remain  in  the  firm  as  usual.  This  was  submitted 
to  the  jury,  but  it  was  so  equivocal  that  they  found  it  to  be  no 
notice  of  dissolution.  But  it  accounts  for  the  fact  that  after 
that,  the  plaintiff's  charges  are  against  Williamson  &  Co.,  instead 
of  Williamson,  Hunsicker  k  Co.,  meaning  the  same  men  under 
a  different  firm  name.  The  book  entries  were  therefore  admissi- 
ble, and  the  change  of  their  firm  is  accounted  for. 

We  do  not  discover  anv  irregularity  in  the  judgment  by  default 
against  Williamson,  nor  m  the  swearing  of  the  jury.  The  docket 
says  they  were  sworn  "  according  to  law,"  and  no  objection  having 
been  taken  at  the  time,  we  presume  this  to  mean  tarn  ad  triandum 
quam  ad  inquirendum. 

Judgment  aflSrmed  and  record  remitted. 


Norcross  et  al.  versus  Benton  et  al. 

Right  of  Oamishde  to  defalk  Debts  due  hy  Defendant  in  AttachmenL 

One  firm,  having  a  claim  against  another  firm,  attached  a  debt  due  to  their 
debtors  by  a  third  firm,  who,  as  garnishees,  upon  the  trial  of  the  attachment, 
Boaght  to  defalk  an  individual  debt  due  to  them  by  one  of  the  firm,  defend- 
ants. HMf  that  the  samishees  had  no  right  to  defalk,  unless  the  apparently 
individual  contract  of  their  debtor  was  a  firm  contract,  or  had  b^en  made 
such  by  the  other  members  of  the  firm. 

Eeror  to  the  District  Court  of  Philadelphia. 

There  was  a  foreign  attachment  in  case  sued  out  by  John  B. 
Senton  and  Thomas  0.  Benton,  trading  as  Benton  &  Brothers, 
against  Samuel  S.  Simmons  and  James  McClees,  trading  as 
Sunmons  &  McClees,  in  which,  among  others,  John  F.  Norcross 
and  John  A.  J.  Sheets,  trading  as  Norcross  k  Sheets,  were  sum- 
moned as  garnishees  of  defendants.  Judgment  having  been 
recovered  against  defendants,  a  eeire  facias  was  sued  out  in  the 
name  of  Benton  &  Brother  v.  Norcross  &  Sheets,  garnishees  of 
Simmons  and  McClees,  and  tried  on  the  issue  formed  by  the  plea 
of  nulla  bona. 

It  appeared,  by  the  evidence,  that  Simmons  &  McClees  were 
largely  engaged  in  North  Carolina  in  the  business  of  getting 
out  shingles,  and  were  in  the  habit  of  shipping  them  to  Philadel- 
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phia,  consigned  to  Norcross  A;  Sheets,  who  are  lumber  com- 
mission merchants.  The  bills  of  lading  accompanying  the  cargoes, 
and  the  drafts  drawn  against  them,  were  sometimes  in  the  names 
of  Simmons  &  McClees,  sometimes  in  that  of  McClees  &  Simmons, 
and  frequently  in  the  name  of  S.  S.  Simmons  alone.  Simmons 
&  McClees  were  partners  in  the  business  in  which  they  were 
engaged.  The  ledger  of  the  pjaintiffs  in  error  disclosed  accounts 
with.  Simmons  &  McClees  as  a  firm,  and  an  account  with  S.  S. 
Simmons.  Norcross  4;  Sheets  had  treated  Simmons  and  Sim- 
mons &  McClees  as  identical,  S.  S.  Simmons  being  the  active 
and  managing  partner  of  the  firm  of  Simmons  &  McUlees. 

In  1855  a  number  of  cargoes  of  shingles  were  consigned  to 
Messrs.  Norcross  4;  Sheets,  and  a  number  of  bills  of  lading 
received  by  them,  and  a  number  of  drafts  drawn  by  Simmons 
individually,  and  by  Simmons  &  McClees  as  a  firm,  were  accepted 
and  paid  by  the  plaintiff  in  error.  Among  others,  a  draft  dated 
August  18th  1855,  drawn  for  $1500,  at  ninety  days,  by  S.  S. 
Simmons  in  favour  of  and  endorsed  by  James  McClees,  and 
accepted  and  paid  by  Messrs.  Norcross  «  Sheets. 

The  plaintiflf  in  error  claimed  at  the  trial  a  credit  for  the 
amount  of  this  draft  in  the  account  of  Simmons  &  McClees.  And 
they  offered  to  prove  by  the  witness,  Wm.  C.  Lloyd,  "  that  S.  S. 
Simmons  was  the  active  partner,  and  transacted  the  active  busi- 
ness in  regard  to  shipping  lumber,  drawing  drafts,  and  receiving 
the  proceeds  thereof  for  McClees  &  Simmons." 

The  learned  judge  rejected  the  draft,  and  the  testimony  offered, 
and  exceptions  were  sealed  to  this  ruling.  If  the  draft  and  testi- 
mony had  been  admitted,  as  claimed  by  the  plaintiffs  in  error,  it 
would  have  resulted  in  showing  that  Norcross  &  Sheets  had  actually 
paid  more  money  to  McClees  &  Simmons  than  the  amount  and 
value  of  the  consignment  made  to  them.. 

The  plaintiffs  below  gave  in  evidence  the  books  of  defendants 
below,  by  which  it  appeared  that  prior  to  the  issuing  of  the 
foreign  attachment  against  these  plaintiffs  in  error,  there  was  a 
balance  of  about  $8000  due  on  their  account  against  S.  S.  Sim- 
mons and  of  which  sum  they  had  credited  to  McClees  and  Sim- 
mons, an  amount  sufficient  to  liquidate  the  apparent  balance  due 
to  McClees  &  Simmons,  and  charged  to  S.  S.  Simmons  the 
amount  of  the  apparent  balance  due  to  Simmons  &  McClees. 
To  this  transfer  on  their  books  it  did  not  appear  that  any  oWec- 
tion  had  ever  been  made  by  either  Simmons  or  McClees.  Had 
this  transfer  of  accounts  been  allowed,  there  would  have  been 
nothing  in  the  hands  of  these  plaintiffs  in  error  due  to  McClees 
&  Simmons.  Or  had  the  judge  permitted  the  defendants  below 
to  have  given  in  evidence  the  draft  of  $1,500,  it  would  have 
appeared  that  in  fact  there  was  nothing  in  the  hands  of  these 
garnishees  at  the  time  of  the  attachment,  or  afterwards. 
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Under  the  charge  of  the  court  (Sharswood,  J.),  the  verdict 
of  the  jury  was  for  the  plaintiffs,  and  that  they  found  in  the 
hands  of  the  garnishees  the  sum  of  $1224.51.  A  motion  for  a 
new  trial  was  made  for  reasons  filed ;  a  rule  was  granted,  which, 
on  argument,  was  discharged,  and  judgment  entered  on  the  ver- 
dict. Whereupon  the  defendants  sued  out  this  writ,  and  assigned 
for  error, 

1.  The  court  below  erred,  in  rejecting  the  testimony  of  William 
C.  Lloyd,  which  was  as  follows :  "  That  he  was  a  clerk  in  the 
employ  of  Bolton,  Vandeveer  &;  Co. ;  that  this  firm  had  transac- 
tions with  S.  S.  Simmons,  and  Simmons  &  McClees,  in  the  lum- 
ber business ;  that  S.  S.  Simmons  was  the  active  partner,  and 
transacted  the  active  business  in  regard  to  the  shipping  of  lum- 
ber in  Philadelphia ;  the  drawing  of  a  draft  and  receiving  the 
proceeds  thereof,  for  McGlees  &  Simmons." 

2.  The  court  below  erred  in  rejecting  the  draft  of  the  18th 
of  August,  1855,  at  90  days,  for  $1500,  drawn  by  S.  S.  Sim- 
mons, in  favour  of  and  endorsed  by  James  McClees,  which  was 
accepted  and  paid  by  the  plaintiffs  in  error ;  which  was  offered 
in  connection  with  the  testimony  of  William  C.  Lloyd,  as  stated 
in  specification  first. 

3.  The  court  below  erred  in  rejecting  the  defendant's  testimony 
to  prove  that  S.  S.  Simmons,  and  Simmons  &  McClees  were  sub- 
stantially the  same  firm. 

A.  V.  Farsons  and  A.  J.  Fish,  for  plaintiffs  in  error. — The 
draft  offered  with  the  testimony  of  Lloyd,  should  not  have  been 
withdrawn  from  the  jury.  If  this  draft  was  drawn  by  one 
partner,  in  favour  of  another,  or  their  joint  consignees,  and  by 
them  paid  on  account  of  lumber  which  had  been  sold  by  the 
firm,  the  defendants  below  were  entitled  to  a  credit  for  the 
same.  The  fact  of  drawine  such  a  draft  was  some  evidence  of 
it,  and  with  the  evidence  tnat  it  was  done  by  the  main  business 
man  of  the  firm,  should  have  been  admitted.  If  the  acceptance 
was  upon  the  credit  of  McClees  &  Simmons,  it  was  a  proper 
charge  against  both :  Story  on  Partnership,  §  138, 142 ;  Garret  v. 
Handley,  4  B.  &  C.  664 ;  10  E.  C.  L.  R.  438 ;  Robeson  v.  Drum- 
mond,  2  Bam.  &  Ad.  83 ;  Alexander  v.  Barker,  2  Cromp.  &  Jerv. 
183,  138 ;  Walton  v.  Dodson,  3  Carr.  &;  Payne  162 ;  14  E.  C.  L. 
Rep.  250. 

F,  Spencer  Miller  and  James  W.  Paul — Primd  facie,  the 
draft  offered  in  evidence  showed  that  Simmons,  individually, 
owed  McClees,  individually,  $1500,  and  requested  Norcross  & 
Sheets  to  pay  it,  and  by  no  presumption  of  law  or  reason  could 
the  firm  of  Simmons  &  McClees  have  been  charged  with  it.     But 
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there  was  proof  that  Simmons  had  an  indiyidual  account  with 
Norcross  &  Sheets,  in  which  this  draft  was  charged  against  hixn. 
The  offer  which  was  rejected  was  to  show,  by  a  clerk  of  another 
firm,  that  the  other  firm  had  transacted  bnsiness  with  Simmons 
individually,  and  with  Simmons  &;  McClees,  and  that  Simmons 
was  the  active  partner  of  Simmons  &  McGlees ;  but  no  proof 
was  offered  to  destroy  the  presumption  that  it  was  for  his  own 
debt. 

The  opinion  of  the  court  was  delivered,  February  11th  1861,  by 
LowRiE,  G.  J. — ^Norcross  &  Sheets  are  the  garnishees  in  a 
foreign  attachment  suit  against  Simmons  &;  McGlees,  the 
debtors  of  Benton  k  Brother,  and  being  now  called  on  to  answer 
to  Benton  &  Brother  for  any  debt  they  may  owe  to  Simmons  & 
McGlees,  they  deny  that  they  owe  them  anything.  This  is  the 
general  question.  They  do  owe  them,  as  the  jury  have  found, 
unless  they  have  a  right  to  charge  Simmons  &;  McGlees  with  a 
draft  of  Simmons  in  favour  of  McGlees,  paid  by  them,  or  to 
charge  Simmons  &;  McGlees  with  a  debt  due  to  them  by  Simmons. 
Of  course  they  can  do  neither  of  these  things  without  some  evi- 
dence tending  to  show  that  the  apparently  individual  contracts 
of  Simmons  are  really  the  contracts  of  Simmons  &  McGlees, 
or  that  McGlees  has  assented  to  such  a  charge.  The  forms  of 
the  proceeding  are  all  against  it,  and  as  a  matter  of  fact,  Sim- 
mons was  actually  carrying  on  a  business  by  himself.  The  draft 
shows  a  debt  of  Simmons  to  McGlees,  paid  by  Norcross  &  Sheets ; 
that  it  would  not  be  paid  at  all  if  it  be  charged  to  Simmons  & 
McGlees.  To  show  that  Simmons  was  the  entire  partner,  makes 
out  nothing  against  McGlees  in  a  transaction  where  he  professedly 
acted  for  himself  alone,  and  not  for  his  firm.  We  see  no  sort  of 
evidence,  rejected  or  admitted,  that  could  justify  a  finding  that 
the  draft  of  Simmons  or  the  balance  due  by  him  was  properly 
chargeable  to  Silnmons  k  McGlees,  and  therefore  we  discover 
no  error  in  the  trial. 

Judgment  affirmed* 


Mahler's  Appeal. 

Power  of  Avditor  (u  to  Questions  of  Fact  on  Distribution  of  Mofney  tn 

Court. 

In  the  distribution  of  the  proceeds  of  a  sheriff's  sale  among  lien-creditors,  it 
is  not  error  for  the  aoditor  to  decide,  opon  sofficient  evidence,  as  a  question 
of  foot,  that  the  defendant  wrote  his  name  sometimes  with  a  middle  letter,  as 
in  the  first  judgment  to  which  distribution  was  awarded,  and  sometimes  with- 
out, as  in  the  subsequent  judgments,  where  no  issue  as  to  the  questions  of 
fraud  or  fact  were  asked  for  by  either  party  to  be  tried  by  a  jury. 
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Appeal  from  the  Common  Pleas  of  Montgomery  county. 
This  was  an  appeal  by  Charles  Mahler,  Peter  Beirel,  and  John 
Beck,  Trustees  of  the  Pocahontas  Tribe,  No.  6,  L  0.  of  R.  M., 
from  the  decree  of  the  court,  confirming  the  report  of  the  audi- 
tor appointed  to  distribute  the  proceeds  of  the  sale  of  the  real 
estate  of  Jacob  Siegler,  made  on  a  vend,  ex,,  at  their  suit  against 
William  Siegler,  Jacob  Siegler,  and  Eliza  Brock.  The  property 
was  purchased  by  Henry  jDavis  for  $1500,  who  claimed  as  a 
lien-creditor  having  the  nrst  judgment  on  record  against  Jacob 
F.  Siegler.  The  sheriff  returned  him  as  a  lien-creditor,  under 
the  Act  of  Assembly  relative  to  purchases  by  such  creditors ;  to 
which  other  lien-creditors  of  Jacob  Siegler  excepted,  alleging 
that  there  was  no  consideration  for  the  Davis  judgment,  and  that 
it  was  not  the  first  lien,  nor  entitled  to  the  proceeds  of  sale,  on 
the  ground  that  it  was  not  a  lien  on  the  property  of  Jacob  Sieg- 
ler which  was  sold,  but  was  held  against  one  Jacob  F.  Siegler. 
Testimony  was  taken  before  the  au£tor,  which  showed  that  the 
person  whose  property  was  sold  under  this  writ,,  signed  his  name 
sometimes  Jacob  and  sometimes  Jaaob  F.  Siegler,  The  auditor, 
Charles  Hunsickeir,  Esq.,  for  reasons  given  in  his  report,  distri- 
buted the  money  in  court  to  Davis,  which  distribution  was  ex- 
cepted to,  but  was  confirmed  by  the  court  (Smtseb,  J.).  From 
this  decree  Mahler  et  oL  appealed  to  this  court,  assigning  for 
error  the  confirmation  of  the  report. 

G^xrffe  M.  Gorvm  and  A  Brovfer  Lonffokery  for  the  appellants. 

Jame*.  Boyd  and  Senry  Broom^  for  appellees. 

The  opinion  of  the  court  was  delivered,  February  11th  1861,  by 
LowRiB,  C.  J. — This  is  a  case  of  the  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale  among  the  lien-creditors,  and  the  dis- 
pute has  arisen  because  of  the  fact  found  by  the  auditor,  that 
the  defendant  wrote  his  name  sometimes  Jacob  F.  Siegler,  as  it 
appears  in  the  first  lien,  and  sometimes  Jaoob  Siegler,  as  it  ap- 
pears in  the  others.  This  is  a  fault  of  the  defendant  and  not  of 
his  creditor.  The  evidence  sustains  the  finding  of  the  auditor, 
and  therefore  the  ri^t  of  the  first  liennsreditor  is  established. 
There  is  no  iust  ground  for  complaint,  that  questions  of  fact  or 
fraud  were  aecided  by  the  auditor,  instead  of  by  a  jury,  when  no 
issue  was  asked  for  to  be  tried  by  a  jury. 

Decree  affirmed  at  the  costs  of  the  appellant. 
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Lewis  versm  Nenzel. 

The  doctrine  o/Res  adjudioata  applied  to  Evidence  in  Ejectment 

1.  Evidence  that  a  mortgage  and  bond  had  been  procured  through  false 
and  fraudulent  misrepresentations,  is  not  admissible  in  an  ejectment  for  pro- 
perty sold  under  the  mortgage,  when  the  same  defence  had  been  ineffectually 
set  up  in  a  prior  sci,  fa,  on  the  mortgage,  and  on  a  rule  to  open  the  judgment 
entered  on  the  bond. 

2.  An  offer  to  prove  that  a  paper  on  which  the  right  of  one  of  the  parties 
depends  was  procured  through  false  and  fraudulent  misrepresentations,  with- 
out stating  wnat  they  were,  should  be  rejected  by  the  court. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  ejectment,  brought  July  11th  1859,  by 
Anna  Maria  Lewis  against  Frederick  Nenzel,  Jr.,  for  a  lot  of 
ground,  with  the  buildings  and  improyements  thereon  erected, 
situated  on  the  west  side  of  Third  street,  between  Poplar  and 
Culvert  streets,  Philadelphia. 

The  property  in  dispute  had  been  conveyed  to  Joseph  Lewis 
and  Mary  Lewis  his  wife,  their  heirs  and  assigns,  in  two  purparts, 
viz.,  one  by  William  Steinmetz,  and  the  other  by  Lawrence 
Lawrence.  The  grantees  remained  in  possession  until  1836, 
when  Joseph  Lewis  died,  leaving  his  wife  Mary  in  possession. 
By  the  will  of  Mrs.  Lawrence,  the  mother  of  Mrs.  Lewis,  the 
sum  of  $1500  had  been  invested,  the  interest  of  which  was  to 
be  paid  to  her  semi-annually  during  her  life,  and  the  principal 
on  her  death,  and  when  her  youngest  child  arrived  at  the  age  of 
twenty-one  years,  to  be  divided  among  her  four  children,  Anna 
Maria,  Wilhelmina,  Joseph,  and  Hezekiah. 

The  sons,  who  were  members  of  the  "  Unity  Beneficial  Society," 
contracted,  in  1845,  with  the  society  for  a  loan  of  $600,  offering 
as  security  for  it,  their  interest  in  this  legacy,  with  the  assent 
of  Mrs.  Lewis  and  her  daughters. 

tinder  the  impression  that  they  were  merely  giving  their  formal 
assent  to  this  arrangement,  the  agents  of  the  society,  as  was 
averred,  induced  Mrs.  Lewis  and  all  the  children  to  execute  a 
judgment-bond  for  $600,  and  a  mortgage  for  the  same  amount, 
on  the  property  above  mentioned.  In  1847,  Mrs.  Lewis  devised 
the  property  to  her  two  daughters. 

In  1849,  the  Unity  Beneficial  Society  assigned  the  bond  and 
mortgage  to  James  (Goodman,  a  member,  who  it  was  alleged,  had 
full  knowledge  of  the  fraud  under  which  they  were  obtained. 
He  sued  out  a  sci.  fa,  against  Mary  Lewis,  and  «foseph,  Hezekiah, 
Anna  Maria,  and  Wilhelmina  Lewis.  It  was  said  that  there 
was  no  service  of  this  writ,  and  that  although  the  words  "service 
accepted"  appear  on  the  appearance  docket,  yet  it  did  not  there 
appear  by  whom  nor  for  whom  this  was  done.    The  papers  in  the 
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cause  were  missing,  but  an  exemplification  of  the  record  in  this 
case  showed  that  J.  B.  Dickerson  appeared  and  took  defence  for 
all  the  defendants  who,  Noyember  2d  1849,  pleaded  non  est 
factum.  The  docket  showed  a  verdict  and  judgment,  June  27th 
1851,  in  favour  of  plaintiff  for  $110.09  damages.  On  the  27th 
of  October  1849,  Goodman  entered  up  the  judgment-bond  which 
had  been  assigned  to  him  by  the  society,  and  on  the  same  day 
sued  out  a  writ  of  fi.  fa,f  under  which  this  property  was  levied 
upon  and  condemned. 

In  1850  a  vend.  exp.  was  issued,  and  stayed  by  order  of  the 
court.  Under  an  alias  vend.  exp.  the  property  was  sold,  but  the 
sale  was  set  aside  by  the  court.  A  pluries  writ  then  issued,  under 
which  the  property  was  sold  to  Thomas  King  for  $800,  but  the 
terms  of  sale  were  not  complied  with  by  him.  On  the  25th  of 
September  1850,  a  second  pluries  writ  of  vend.  exp.  was  issued, 
under  which  the  property  was  sold  to  Goodman  for  $700. 

In  1851,  Goodman  sued  out  a  levari  facias  on  the  judgment 
which  he  had  recovered  on  the  mortgage  transferred  to  him  by 
the  society,  under  which  the  property  was  sold  and  was  purchased 
by  him  for  $125,  taking  deeds  from  the  sheriff  under  both  sales, 
the  one  dated  November  23d  1860,  the  other  July  19th  1851. 
In  1853,  Goodman  made  his  will,  appointing  his  wife  executrix, 
and  empowering  her  to  sell  this  property,  under  which  power  it 
was  conveyed  by  her  to  Frederick  Nenzel,  Jr.,  the  defendant. 
Mrs.  Lewis  died  in  1857,  at  which  time  her  will,  devising  the 
property  to  her  two  daughters,  was  proved ;  and  on  the  11th  of 
July  1859,  this  action  of  ejectment  was  commenced  by  Anna 
Maria  Lewis. 

On  the  trial,  the  plaintiff  gave  in  evidence  the  deeds  from 
Steinmetz  and  Lawrence  to  Joseph  and  Mary  Lewis,  the  death  of 
Joseph  Lewis,  the  will  of  Mary  Lewis,  and  her  death,  with  the 
number  and  names  of  their  children,  as  above  stated — the  fact 
that  Joseph  and  Mary  entered  into  possession  in  1826  or  1827, 
and  remained  there  after  the  purchase  from  Steinmetz  and  Law- 
rence, the  possession  of  the  defendant,  and  rested. 

The  defendant  then  put  in  evidence  the  mortgage  from  Mary 
Lewis  and  her  children  to  the  Unity  Beneficial  Society  of  Phila- 
delphia, which  had  been  recorded;  also  under  objection  and  excep- 
tion of  plaintiff's  counsel,  exemplifications  of  the  record  in  the 
suits  on  the  bond  and  mortgage,  which  consisted  only  of  the 
docket  entries,  the  sheriff's  deeds  to  Goodman,  his  will,  and  the 
deed  from  his  executrix  to  the  defendant,  and  closed. 

The  plaintiff  then  offered  to  prove  "  that  Mary  Lawrence  had  left 
a  legacy  of  $1500,  in  trust,  the  interest  to  be  paid  to  her  daughter, 
Mary  Lewis,  during  her  lifetime ;  and  after  her  death  the  princi- 
pal to  be  divided  amongst  the  children  of  said  Mary  Lewis, 
being  the  said  Joseph,  Hezekiah,  Wilhelmina,  and  Anna  Maria 


Digitized  by 


Google 


224  SUPREME  COURT  [PhUadelphia 

[Lewis  V,  KenzeL] 

Lewis.  That  the  legacy  was  secured  ^on  the  property  in  ques* 
tion  by  a  mortgage  to  one  Mr.  Trout.  That  Joseph  and  Hezekiab 
Lewis  were  members  of  *The  Unity  Beneficial  Society/  and 
desired  to  obtain  a  loan  there&om,  and  as  a  security  K>r  such 
loan  oflFered  to  mortgage  their  interest  in  the  legacy  of  ?1600. 
That  the  society  agreed  to  take  this  security,  but  prepared  a  bond 
and  mortgage  upon  the  property  in  question,  instead  of  the 
interest  in  the  legacy;  and  hy  and  through  fraudulent  and f alee 
representations  obtained  the  signatures  of  Mary  Lewis  (the  mother) 
and  her  four  children — Joseph,  Hezekiah,  Anna  Maria,  and 
Wilhelmina — ^to  said  bond  and  mortmge.  That  before  James 
Goodman  took  an  assignment  of  said  bond  and  mortgage,  he  was 
fully  informed  and  knew  of  the  fraud  practised  in  the  procurement 
of  the  same ;  and  that  the  defendant  Nenzel  was  also  informed 
and  had  full  knowledge  of  this  fraud  before  and  at  the  time  he 
purchased  the  property  in  question."  To  the  admission  of  this 
evidence  the  defendant,  by  his  counsel,  objected,  and  the  court 
sustained  the  objection,  and  directed  the  jury  to  render  a  verdict 
for  the  defendant,  which  they  did.  To  which  ruling  and  direc- 
tion of  the  court,  the  plaintiff,  by  her  counsel,  excepted  and 
tendered  her  bill  of  exceptions. 

There  was  a  verdict  and  judgment  in  favour  of  defendant, 
whereupon  the  plaintiff  sued  out  this  writ,  and  assigned  for  error 
here  the  refusal  of  the  court  below  to  admit  the  evidence  eour 
tained  in  the  above  offer. 

JEarle  and  Woodward^  for  plaintiff,  cited  and  relied  on  Gilbert 
V.  Hoffman,  2  Watts  67;  Hoffman  v.  Strohecker,  7  Watts  86; 
Jackson  v.  Summerville,  1  Harris  859 ;  Caldwell  v.  Walters,  6 
Harris  79 ;  McCaskey  v.  Graff,  11  Harris  826 ;  Riddle  v.  Mur^ 
phy,  7  S.  &  R.  280 ;  Stewart  v.  Blum,  4  Casey  229 ;  Miller's 
Appeal,  6  Casey  492,  to  show  that  the  bond  and  mortgage  on 
which  defendant's  title  rested,  was  fraudulent  and  void. 

Heyety  for  defendant  in  error. — The  plaintiff  is  too  late  with 
this  objection.  The  widow  and  children  were  of  full  age  when 
the  bond  and  mortgage  was  executed,  and  able  to  read  it 
Since  then  fourteen  years  have  elapsed ;  there  has  been  a  trial 
on  the  mortgage,  a  hearing  under  a  rule  to  open  the  judgment — 
the  sales  made  by  the  sheriff  contested  at  every  step,  the  parties 
having  all  had  their  day  in  court,  and  now  after  repeated  trans- 
fers, and  expenditure  of  money  in  improving  the  property,  this 
allegation  of  fraud  is  too  late. 

^o  case  cited  by  the  plaintiff  in  error  is  strong  enough  to 
invalidate  the  maxim  ^  finis  litiunL  The  Question  raised  here 
has  been  passed  upon  by  a  competent  tribunal,  in  a  proper  action, 
and  is  disposed  of  for  ever. 
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The  opinion  of  the  court  was  delivered,  February  14th  1861,  by 
Woodward,  J. — The  single  error  assigned  is  in  the  rejection 
of  the  offer  to  prove  that  the  bond  and  mortgage  under  which  the 
defendant  obtained  title  to  the  land  in  question,  were  procured 
through  false  and  fraudulent  misrepresentations.  What  the  false 
and  fraudulent  representations  were  that  induced  Mrs.  Lewis  and 
her  four  children  to  sign  the  bond  and  mortgage,  were  not  sug- 

Sflted  in  the  offer ;  and  this  was  enough  to  condemn  it.     But 
ere  was  a  more  substantial  reason  for  rejecting  it. 

The  assignee  of  the  mortgage  issued  a  $eire  facia$  upon  it  to 
June  Term  1849,  which  was  returned  **  service  accepted."  An 
aflldavit  of  defence  was  filed,  a  plea  of  non  t&t  factum  put  in,  and 
a  jury  trial  had  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiff.  Pending  that  suit,  judgment  was  entered  on  the  bond 
which  accompanied  the  mortgage,  and,  on  a  rule  to  show  cause 
why  the  judgment  should  not  be  opened,  and  the  defendants  let 
into  a  defence,  the  court  Mssed  again,  or  might  have  passed,  on 
the  merits  of  the  case.  The  rule  was  discharged.  Mrs.  Lewis 
and  her  four  children,  the  obligors  and  mortgagors,  were  the 
defendants  in  those  proceeding,  and  if  the  bond  and  mortgage 
had  been  fraudulently  obtained,  they  sorely  had  ample  opportu- 
nity to  show  it.  Then  was  their  time,  their  day  in  court ;  and 
if  they  did  not  improve  it,  the  legal  effect  of  the  proceedings  is 
none  the  less  conclusive :  Eelheffer  v.  Herr,  17  S.  &;  B.  819. 

After  sale  of  the  mortgaged  premises,  the  attempt  was  idle  to 
resist  the  title  by  reopening  and  agitating  anew  the  very  ques- 
tions which  had  been  tried,  or  might  have  been,  in  the  former 
suits.  Be9  adjudicata  was  an  all-sufficient  answer  to  the  plain- 
tiff's  offer,  and  therefore  it  was  properly  rejected. 

The  judgment  is  affirmed. 


Cassey  versus  Smitli. 

OofMruciion  of  WUL — Testamentary  Tnui  limited  hy  the  terms  of  the 
Devise  to  the  life  of  the  Trustee. 

A  tefftator  who  died  in  184S,  had  deyised  to  eadi  of  his  ftre  children  a 
home  mod  loi,  and  ^Te  to  another,  bom  ahoat  the  date  of  the  will,  a  l^aoj 
of  $3000,  and  appowtad  his  widow  trustee  during  her  natural  life,  to  collect 
the  rents,  issuep,  and  profits  of  the  rest,  residue,  and  remainder  of  his  real 
estate,  as  also  of  the  property  devised  to  his  children  before  they  came  of  age, 
90^  apply  ^e  same  to  the  pavment  of  interest  o^  encambranoes  on  erery  part  (\i\j  j 
of  his  real  estate,  support  the  widow  during  life,  maintain  and  educate  the  ' 

children  during  their  minority,  and  apply  the  residue,  if  any,  to  pa^bs;  the 
principal  of  the  said  encumbrances.  The  widow  acted  as  trustee  until  1850, 
when  she  married  and  removed  from  the  state.  Another  trustee  was  ap- 
pomted  in  her  stead  by  the  Orphans'  Court  in  1851.  In  1856  the  widow  of 
testator  died,  whereupon  one  of  the  children  brought  suit  against  the  nev 

2  Wb.— 15 
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trustee  for  bis  share  of  the  inoome  of  the  property  which  accrued  after  her 
death.    Held, 

1.  That  the  trust  created  by  the  will  terminated  at  the  death  of  the  widow 
of  testator. 

2.  That  the  will  contemplated  a  division  of  the  property  among  the  devi- 
sees at  her  death,  at  whion  time  each  devisee  was  to  become  the  exclusive 
owner  of  the  property  given  to  him  or  her  under  it,  and  that  consequently 
the  plaintiff  was  entitled  to  no  part  of  the  income  arising  from  the  property 
given  to  the  children  who  were  minors  when  that  event  occurred. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  assummity  broognt  in  the  court  below 
by  Joseph  W.  Cassey,  a  son  of  Joseph  Cassey,  deceased,  against 
Stephen  Smith,  who  was  a  trustee,  appointed  in  the  place  of  Mrs. 
Amy  Matilda  Cassey,  widow  of  said  Joseph  Cassey,  deceased, 
to  whom  certain  real  estate  had  been  devised  by  her  husband  in 
trust. 

The  declaration  contained  the  common  counts,  with  the  fol- 
lowing endorsement  in  the  nature  of  a  bill  of  particulars,  viz. : 
^^The  plaintiff  claims  one-sixth  of  all  the  rents,  issues,  and 
profits  arising  out  of  the  estate  of  Joseph  Cassey,  deceased, 
since  the  16th  day  of  August  1886." 

The  defendant  pleaded  non  assumpsitj  set-off,  and  payment 
with  leave,  &c. 

The  case  was  this :  Joseph  Cassey  died  in  January  1848,  hav- 
ing first  made  his  last  will  and  testament,  and  leaving  a  widow, 
Amy  Matilda  Cassev,  and  six  children,  then  of  the  following 
ages,  to  wit:  Joseph  aged  21}  years,  Alfred  aged  20  years, 
Peter  aged  16  years,  Sarah  aged  14  years,  Henry  aged  7  years, 
Francis  aged  3  years. 

The  testator  devised  specifically  to  each  of  his  five  children 
first  above  named,  a  house  and  lot ;  and  to  Francis,  the  youngest 
child,  born  about  the  time  of  the  date  of  the  will,  he  devised  no 
real  estate,  but  bequeathed  to  him  specifically  the  sum  of  $3000, 
in  lieu  of  real  estate,  and  to  place  him  on  an  equality  with  the 
others.  The  testator  appointed  Amy  Matilda  Cassey  the  trustee 
of  the  rents  and  profits  of  the  "  rest,  residue,  and  remainder"  of 
his  estate,  as  well  as  of  the  rents  of  the  properties  specifically 
devised  to  his  children  before  they  attained  majority.  The 
clause  of  the  will  containing  such  directions  is  as  follows,  to  wit : 
"  Seventhly,  all  the  rest,  residue,  and  remainder  of  my  real 
estate,  I  give  and  devise  to  my  said  wife,  Amy  Matilda  Cassey, 
for  and  during  her  natural  life,  in  trust,  to  lease,  take  care  of, 
and  manage  the  same,  and  to  collect  and  receive  the  rents,  issues, 
and  profits  thereof,  and  to  appropriate  and  apply  the  income  of 
the  same,  together  with  that  accruing  from  the  properties  here- 
inbefore devised  to  my  said  children  before  they  come  of  age,  in 
manner  following,  that  is  to  say,  in  the  first  place,  to  the  pay- 
ment of  the  interest  of  the  encumbrances  on  all  and  every  part 
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of  mj  real  estate,  and  the  ground-rents  as  they  become  due.  In 
the  second  place,  to  the  comfortable  support  of  her  my  said  wife 
during  her  life,  and  for  the  suitable  maintenance  and  education 
of  my  said  children  during  their  minority.  And  in  the  third 
place,  if  there  be  any  residue,  to  pay  off  with  the  same  as  far  as 
it  will  go,  the  principal  of  the  above-mentioned  encumbrances, 
if  not  paid  off  by  the  proceeds  of  the  personal  property." 

Upon  the  testator's  death  Amy  Matilda  Cassey  became  trustee, 
and  acted  as  trustee  until  her  marriage  with  G.  L.  Remond,  and 
her  removal  to  the  state  of  Massachusetts  in  December  1850 : 
whereupon,  on  petition  to  the  Orphans'  Court  of  the  county  of 
Philadelphia,  Stephen  Smith  was  appointed  trustee  in  her  place 
and  stead,  who  on  the  17th  of  January  1851  assumed  the  duties 
of  the  trust,  which  he  continued  to  discharge  until  the  present 
time. 

On  the  16th  day  of  August  1856,  Mrs.  Remond,  formerly  Mrs^ 
Cassey,  died,  and  the  plaintiff  below,  who  is  one  of  the  children 
of  Joseph  Cassey,  the  said  testator,  instituted  this  suit  to  recover 
his  proportionate  share  of  the  rents  and  profits  of  the  said  pro-^- 
perty  devised  in  trust  as  aforesaid,  from  the  date  of  the  death 
of  Amy  M.  Remond,  on  the  ground  that  the  trust  created  by  the 
will  of  the  testator  terminated  with  her  death. 

On  the  trial,  the  plaintiff  below  called  for  the  production  of 
the  books  of  account  of  the  defendant  relating  to  the  receipt  by 
him  of  all  the  rents,  issues,  and  profits  arising  from  the  estate  of 
Joseph  Cassey,  deceased;  the  account  was  produced  accord- 
ingly, which  included  among  the  receipts  the  rents  of  the 
house  specifically  bequeathed  to  Henry  Cassey,  who  was  then 
and  still  is  a  minor. 

The  learned  judge  was  asked  by  defendant  to  charge— 

1.  That  the  7th  section  of  the  will  of  Joseph  Cassey,  together 
with  the  codicil,  and  general  scheme  of  the  same,  was  indicative 
of  an  intention  that  the  defendant  should  continue  to  receive  the 
rents  and  profits  of  the  estate  until  the  youngest  child  attained 
majoritjr. 

2.  That,  if  the  remainder  and  residue  of  the  estate  was  to  be 
divided  on  the  death  of  the  testator's  widow,  and  not  upon  the 
youngest  child  attaining  full  age,  then  the  rents  of  the  house 
specifically  devised  to  Henry  (a  minor),  and  the  interest  of  $3000 
also  specifically  devised  to  Francis  (a  minor),  should  be  deducted 
from  the  balance  in  the  defendant's  hands  before  the  plaintiff's 
distributive  share  is  ascertained. 

A  verdict  was  rendered  in  favour  of  the  plaintiff  below  for  one 
sixth  part  of  the  difference  between  the  amount  of  all  the  rents 
received,  and  the  expenditures  made,  as  disclosed  by  the  account 
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prodnced ;  the  learned  Judge  refusing  to  charge  as  he  had  been 
requested  by  the  counsel  for  the  defendant  beloir. 

The  defendant  thereupon  sued  out  this  writ,  assigning  for 
error  here  the  refusal  of  the  court  below  to  affirm  the  points  sub* 
tnitted  on  the  trial. 

Edward  Hopper  and  Charles  O-ibbons^  for  plaintiff  in  error.— 
1.  That  the  intention  of  the  testator  was  that  the  trustee  should 
receire  the  rents  and  profits  of  the  estate  until  the  youngest  child 
attained  its  majority,  is  evident  from  the  disposition  made  by 
him  of  the  realty.  The  devise  to  each  of  his  children  of  real 
estate  is  controlled  by  the  direction  that  until  each  shall  attain 
the  age^of  twenty-one,  the  rents  and  profits  shall  be  received  by 
Mrs.  Cassey,  placed  in  the  common  fund  produced  by  his  real 
estate,  to  be  applied  as  provided  in  section  7  of  his  will.  As 
each  child  attains  his  or  her  majority,  the  property  devised  vests 
in  possession,  the  claim  on  the  common  fund  ceasing  at  the  same 
time.  Although  the  devise  is  in  words  for  life,  in  trust,  Ac,  yet 
the  objects  for  which  the  trust  was  created,  and  the  continuing 
duties  imposed  on  the  trustee,  negative  the  idea  that  it  was  the 
intention  of  the  testator  to  make  its  continuance  depend  on  the 
life  of  the  trustee*  The  law  will  therefore  maintain  it,  and  not 
suffer  it  to  fail  on  that  account.  Trusts  may  be  created  with 
this  limit,  but  there  is  nothing  in  the  character  of  the  trustee 
nor  in  the  duties  imposed  on  her,  which  is  at  all  peculiar.  The 
duties  imposed  are  those  of  ordinary  trustees.  The  fact  that 
the  will  directs  the  rest  and  residue  of  his  estate  to  the  five 
children  on  the  death  of  his  wife,  is  not  adverse  to  this  view, 
because  it  is  plain  that  testator  supposed  that  she  would  live  to 
see  his  family  grown,  and  that  then  the  distribution  should  take 

5 lace.  The  bequest  of  ^3000  to  Francis  in  lieu  of  a  specific 
evise  is  a  confirmation  of  this  view  of  the  testator's  intention ; 
the  personal  estate  having  been  exhausted  by  him,  this  bequest 
to  Francis  was  a  charge  on  his  real  estate,  a  division  of  which 
before  Francis  had  attained  his  majority  could  hardly  be  intend- 
ed, because  he  could  not  meantime  be  maintained  and  educated 
without  toudbin^  the  principal,  which  was  so  carefully  guarded 
for  the  other  cAildren  during  their  minority. 

2.  The  second  point  of  defendant  should  have  been  affirmed 
by  the  court  b^w«  If  a  division  was  to  take  place  at  the  death 
of  Mrs.  Remond,  tibe  rent  of  the  house  devised  to  Henry  and 
the  interest  of  the  $3000  bequeathed  to  Francis  should  be  de- 
ducted from  the  balance  in  hand  before  plaintiff's  share  could 
be  ascertained. 

The  real  estate  devised  was  the  fund  out  of  which  the  children 
were  to  be  supported  during  minority.  To  allow  the  elder  of 
them,  as  they  attained  full  age,  to  divide  this  fund,  having  first 
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had  the  advantage  of  it  during  their  minoritj,  and  divide  also 
the  rents  accruing  from  the  separate  property  of  the  minor 
children,  and  leave  them  without  any  means  for  their  education 
and  support,  would  not  be  ^^  placing  them  on  a  footing  of  equality 
with  the  other  children." 

Wm.  Henry  Hawle  and  L.  Stover,  for  defendant  in  error.^ 
1.  The  devise  is  to  the  wife  during  her  natural  life,  in  trust,  &c. 
Upon  her  decease  the  residue  is  given  to  my  five  children  and 
their  heiri,  and  in  another  clause  he  provides  that,  in  case  of  the 
death  or  marriaee  of  his  wife,  '^  Stephen  Smith  shall  be  guardian 
of  said  minor  children  in  her  stead."  The  right  of  a  raardian 
to  administer  property  devised  in  trust  to  educate,  maintain,  and 
support  a  minor,  is  superior  to  that  of  a  trustee:  Kuhn  v. 
Newman,  2  Casey  227.  Notwithstanding  the  modifications, 
if  there  be  any,  in  Kay  v.  Scates,  1  Wright  81,  there  is  nothing 
in  this  case  to  induce  the  court  to  prolong  a  trust  of  which  the 
beneficiary  is  a  male  adult,  for  a  period  of  nineteen  years  after 
his  majority. 

The  rent  of  Henry's  house  and  the  interest  of  Francis's  J8000 
can  be  reserved  for  them  and  received  by  their  guardian.  The 
legal  estate  of  the  residue  of  testator's  estate  will  then  be  vested 
in  the  remaining  four  children :  Jones  v.  Lord  Saye  and  Sele,  3 
Brown  P.  C.  468;  1  Eq.  Cas.  Abr.  888;  Rush  v.  Lewis,  9  Har- 
ris  72.  There  are  no  words  giving  her  an  estate  in  fee,  only  for 
life,  which  is  not  to  be  enlarged  by  implication,  if  the  purposes 
of  the  trust  can  be  answered  by  the  inferior  estate:  Doe  v.  Simp- 
son, 5  East  162. 

2.  The  result  claimed  by  the  plaintiff  in  error  in  the  second 
point  submitted,  may  result  from  this  view  of  the  case,  and  on 
this  point  the  opinion  of  this  court  is  desired. 

The  opinion  of  the  court  was  delivered,  February  14th  1861,  by 
Stbokq,  J. — ^We  cannot  doubt  that  the  trust  created  by  the 
will  of  the  testator  terminated  at  the  death  of  Mrs.  Remond, 
The  language  of  the  will  is  too  direct  and  positive  to  be  override 
den  by  a  mere  implication.  The  devise  was  to  the  widow  in  trust 
'^for  and  during  her  natural  life,"  and  the  real  estate  thus  de* 
vised  was  given,  "upon  her  decease,"  to  the  children  in  fee. 
The  trust  was  in  part  for  the  comfortable  support  of  the  widow 
during  her  natural  life,  and  for  the  suitable  maintenance  and 
education  of  the  testator's  five  elder  children  during  their  mi- 
nority.  By  a  codicil  to  his  will,  he  gave  to  Francis,  a  newly-born 
child,  an  equal  share  with  his  other  five  children  in  the  property 
devised  to  the  widow  in  trust,  and  added,  "  it  being  my  will  thai 
in  respect  to  his  share  of  my  estate,  and  the  time  and  manner 
of  his  receiving  and  holding  the  same,  his  rights  of  survivorship, 
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and  his  maintenance  and  education,  he  shall  in  all  respects  be 
placed  on  a  footing  of  equality  with  my  other  children."  From 
this  the  argument  is  that  the  trust  must  continue  until  Francis 
shall  attain  his  majority,  else  the  intended  equality  of  mainte- 
nance and  education  fails.  It  would  be  going  very  far,  were  we 
to  hold  that  this  continued  the  trust  after  the  death  of  the  widow, 
in  opposition  to  the  expressed  limitation,  and  it  is  to  be  observed 
that  the  construction  contended  for  would  result  in  inequality, 
perhaps  even  greater  than  that  of  which  the  plaintiff  in  error 
complains.  It  would  give  to  the  youngest  child  much  longer 
support  out  of  the  trust  funds  than  could  be  claimed  by  the  other 
children.  It  is  quite  evident  that  the  equality  of  which  the  tes- 
tator spoke  was  not  equality  in  the  periods  of  time  during  which 
the  minor  children  should  be  entitled  to  maintenance  and  edu- 
cation out  of  the  rents,  issues,  and  profits  of  the  trust  estate,  but 
rather  equality  of  interest  during  the  continuance  of  the  trust. 
He  had  given  to  each  of  his  other  children  a  house  and  lot,  of 
which  they  were  to  come  into  the  exclusive  enjoyment  as  they 
successively  should  arrive  at  full  age.  To  Francis  he  gave  no 
house  and  lot,  but  93000  as  equivalent  thereto,  payable  on  his 
arrival  at  majority.  He  had  also  made  provision  for  survivor- 
ship in  case  any  of  his  children  should  die  in  their  minority,  un- 
married, without  issue.  Then  it  was  that  he  devised  to  Francis 
an  equal  share  in  the  remainder  devised  to  his  wife  for  life  in 
trust.  This  was  his  mode  of  producing  equality  in  the  specific 
devises  in  the  manner  and  time  of  enjoyment,  in  the  rights  of 
survivorship,  and  in  the  beneficial  interests  in  the  trust  fund.  We 
do  not  discover  any  necessary  implication  that  the  trust  was  de- 
signed to  continue  until  the  youngest  child  shall  come  of  age. 
The  implication  must  be  an  inevitable  one,  that  would  justify 
striking  out  of  the  will  the  express  intimation  which  it  contains. 
Our  opinion  therefore  is,  there  was  no  error  in  refusing  to  afSrjn 
the  defendant's  first  point. 

But  we  think  that  the  plaintiff  was  not  entitled  to  recover  any 
part  of  the  rents  of  Henry  Cassey's  house,  or  of  the  interest 
upon  the  $3000  bequeathed  to  Francis,  which  fell  due  or  accrued 
after  the  death  of  the  widow.  When  the  trust  terminated,  the 
plaintiff  below  had  no  rights  in  the  rents  of  the  one  or  the  inter- 
est upon  the  other.  Then  the  will  contemplated  division.  Then 
Henry  became  the  exclusive  owner  of  the  house  devised  specifi- 
cally to  him,  with  all  its  rents  and  issues,  and  then  the  right  of 
Francis  to  have  $3000  raised  for  his  exclusive  use,  out  of  the 
residuary  estate,  was  complete.  To  the  second  point  of  the 
defendant  below,  he  was  therefore  entitled  to  an  affirmative 
answer.  But  the  record  shows  that  no  part  of  the  rents  or 
interest  belonging  to  Henry  or  Francis  was  recovered.     The 
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plaintiff  in  error  ^as,  therefore,  not  injured  by  the  refusal  to 
affirm  his  second  proposition. 

The  judgment  is  affirmed. 

The  same  judgment  was  entered  in  two  other  cases  connected 
with  the  same  estate. 


Dubois's  Appeal. 

Lien  of  Attorney  /or  Profesnonal  Sermcet. — P&wer  of  one  Partner  to 
Bind  his  Copartners  by  Writing  under  Seal. —  WTuU  Assignments 
must  he  recorded  under  the  Act  of  ISIS. 

1.  Although  it  is  said  that  an  attorney  has  a  lien  for  his  fees  opon  the 
money  or  papers  of  his  client  while  they  are  in  bis  bands,  and  may  deduct 
therefrom  a  jast  compensation  for  his  services,  this  is  a  right  to  defalcate 
rather  than  a  lien ;  for  the  exercise  of  which,  possession  is  indispensable. 

2.  But  he  had  no  lien  on  money  brought  into  court  for  distribatioD,  even 
though  it  belong  to  his  own  client.  Having  none  on  record,  and  not  being 
the  owner  in  any  sense  of  the  lien  which  he  was  instrumental  in  procuring, 
he  cannot  claim  as  distributee. 

3.  Where  a  mortgage  was  taken  by  the  members  of  a  firm  to  secure  the 
payment  of  a  firm  debt,  it  was  Held,  that  an  assignment  by  one  of  the  part- 
ners, in  the  name  of  the  firm,  of  "  all  debts  due  to  the  firm,''  in  payment  or 
on  account  of  a  claim  held  by  the  assignee  against  the  firm,  carried  with  it 
the  mortgage,  which  was  only  a  security  for  one  of  the  **  debts  due" ;  that 
as  a  seal  was  not  essential  to  the  contract,  the  addition  of  a  seal  did  not  viti-* 
ate  it,  and  that  it  was  not  invalid,  because  not  recorded  within  thirty  days, 
under  the  Act  of  March  24th  1818. 

Appbal  from  the  Common  Pleas  of  Biicki  county. 

This  was  an  appeal  by  John  L.  Dubois,  for  himself  and  as 
administrator  of  Samuel  M.  Dubois,  deceased,  from  the  decree 
of  the  court  below,  distributing  the  proceeds  of  the  sale  of  the 
real  estate  of  Harper  Hellerman  and  Sarah  Ann  Hellerman  his 
wife,  which  was  sold  on  a  judgment  obtained  on  a  mortgage  at 
the  suit  of  Joseph  Beans,  assignee  of  Edward  Bohrer*  The  facts 
of  the  case  were  these : 

The  appellant,  as  attorney  at  law  on  behalf  of  S.  M*  Dubois 
(who  was  also  an  attorney),  brought  suit  for  Amos  Fetherolf, 
Alexander  Montgomery,  and  John  Zulich,  trading  as  Fetherolf, 
Montgomery  &  Co.,  against  Harper  Hellerman,  to  April  Term 
1866,  No.  88,  and  on  the  5th  of  May  1856,  recovered  Judgment 
for  $195.06.  Under  this  judgment  Bbfi,fa.  was  issued,  and  the 
interest  of  Hellerman  in  a  tract  of  land  owned  by  his  wife  was 
levied  on  and  condemned.  On  the  6th  of  October  1856,  Heller- 
man and  wife  executed  a  mortgage  on  this  land,  payable  April 
1st  1867,,  in  favour  of  Amos  Fetherolf,  Alexander  Montgomery, 
and  John  Zulich,  to  secure  the  payment  of  the  above-mentioned 

i'udgment,   then  worth,  with  interest  and  costs,  the  sum   of 
219.28. 
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On  the  7th  of  September,  1857,  Alexander  Montgomery,  one 
of  the  firm  of  Fetherolf,  Montgomery  &  Co.,  who  were  indebted 
to  Isaac  Barton,  of  Philadelphia,  in  the  sum  of  $4963.92,  exe- 
cuted and  delivered  to  him  the  following  paper : 

"  For  value  received,  we  do  hereby  assign,  transfer,  and  set 
over  unto  Isaac  Barton,  of  the  city  of  Philadelphia,  *  Grocer,' 
all  debts,  dues,  claims  and  demands  whatsoever,  now  due,  and 
payable  to  us,  or  hereafter  to  become  due,  and  payable  to  us  by 
any  and  all  person  or  persons  whomsoever,  to  have  and  to  hold 
the  same  to  and  for  his  own  proper  use  and  behoof,  and  to  take, 
receive,  and  collect  the  same,  and  apply  the  proceeds  thereof  to 
the  payment  of  a  certain  debt  of  $4968.92,  due  and  owing  by 
OS  to  him.  And  if  any  surplus  should  remain  after  the  payment 
of  the  said  debt  due  to  him,  or  if  any  balance  of  the  said  debt 
not  paid  from  any  other  source,  then  to  hold  and  pay  the  said 
surplus  to  us.  In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  this  7th  day  of  September  1857. 

(Signed)  Fbthbrolf,  Montgombrt  &  Co.'*  [seal.] 

Notice  of  this  assignment  was  given  to  Harper  Hellerman  and 
wife,  1857 ;  but  it  has  not  been  recorded. 

On  the  6th  of  January  1859,  Amos  Fetherolf  and  John  Zu* 
lich  assigned  all  their  interest  in  the  mortgage  to  Daniel  Feth- 
erolf, for  the  consideration  of  $125,  and  delivered  the  mortgage 
to  him,  who  on  the  same  day  transferred  the  interest  thus 
acquired  to  Samuel  M.  Dubois. 

The  amount  in  court  for  distribution,  after  satisfying  the 
mortgage  under  which  the  property  was  sold,  was  $262.51.  Mr. 
Dubois,  the  appellant,  claimed  for  his  own  use  the  sum  of  $50^ 
for  professional  services  rendered  in  the  proceedings,  which  re- 
sulted in  the  giving  of  the  mortgage  to  secure  the  original  debt 
for  Fetherolf,  Montgomery  &  Co.  Two-thirds  of  the  fund  in 
court  was  claimed  by  him  as  administrator  of  Samuel  M.  Dubois, 
by  virtue  of  the  assignment  to  him  by  Daniel  Fetherolf,  who  was 
the  assignee  of  Amos  Fetherolf  and  John  Zulich,  two  of  the  firm 
of  Fetherolf,  Montgomery  &  Co.,  as  above  stated.  And  the 
whole  of  it  was  claimed  by  Isaac  Barton,  by  virtue  of  the  previ- 
ous assignment  of  the  whole  mortgage  to  him  by  Alexander 
Montgomery,  one  of  the  members  of  said  firm.  The  court  below 
(Smyskr,  J.)  refused  to  allow  the  claim  of  the  appellant  for  pro- 
fessional services,  rejected  his  claim  as  administrator  of  S.  M. 
Dubois,  and  distributed  the  whole  fund  in  court  to  Isaac  Barton. 

From  which  decree  Mr.  Dubois  appealed  to  this  court,  assign- 
ing it  for  error  here. 

C.  E.  ^  J.  i.  Dubois  in  support  of  the  claim  for  professional 
services,  cited  and  relied  on  Kelly's  Appeal,  4  Harris  59 ;  Balfr* 
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bangli  V.  Frazer,  7  Harris  95 ;  Shapley  v.  Bellows,  4  N.  H.  Rep. 
847 ;  Martin  v.  Hawks,  15  Johns.  R.  405 ;  Barker  v.  Cook,  11 
Mass.  R.  236;  Dunkler  v.  Locke,  18  Id.  525. 

As  to  the  claim  for  the  estate  of  Samuel  M.  Dubois,  they  con- 
tended, 1.  That  the  transfer  by  Montgomery  to  Barton  m  the 
partnership  name,  being  under  seal,  was  void ;  the  assent  of  the 
other  partners  being  negatived  by  their  assignment  to  Fetherolf ; 
citing  Johns  v.  Batten,  6  Casey  84 ;  Bond  v.  Aitkin,  6  W.  &  S. 
165 ;  Fitchthorne  v.  Boyer,  5  Watts  159 ;  Boiler  v.  Colfelt,  2 
Casey  462 ;  Snyder  v.  May,  7  Harris  240 ;  Overton  v.  Tozer, 
7  Watts  331 ;  Dechert  v.  Filbert,  8  W.  &  S.  454 ;  Cash  v.  Tozer, 
1  Id.  525 ;  Bitzer  v.  Shank,  1  Id.  840 ;  Packer  v.  Smith,  4  Id. 
290.  2.  That,  as  the  mortgage  was  given  to  them,  not  as  part- 
ners, but  as  tenants  in  common,  neither  could  assign  more  than 
his  undivided  interest  therein  :  Bissel  on  Partnership  49  (note) ; 
McDermott  v.  Lawrence,  7  S.  A;  R.  440 ;  Coder  v.  Huling,  3 
Casey  84 ;  Lancaster  Baaik  v.  Myley,  1  Harris  550 ;  Fluck  v. 
Beploffle,  Id.  406.  The  cases  of  Craft  v.  Webster,  4  Rawle  214, 
and  Mott  V.  Clarke,  9  Barr  406,  which  recognise  a  parol  trans- 
fer of  a  mortgage,  are  doubted  in  Philips  v.  Bank  of  Lewistown, 
6  Harris  401 ;  Fisterer  v.  Knox,  1  Id.  622.  See  also,  Act  of 
April  6th  1856,  Brightly's  Purdon  1171,  §  6. 

There  is  no  distinction  between  a  deed  and  a  mortgage: 
McDermott  v.  Lawrence,  7  S.  &  R.  442 ;  (Joodwin  v.  Ricnard- 
Bon,  11  Mass.  R.  469.  The  transfer  was  not  recorded  within 
thirty  days,  as  required  by  Act  of  1818 :  Watson  v.  Bagley,  2 
Jones  167 ;  Beigart's  Appeal,  4  Barr  479 ;  Lucas  v.  S.  R.  R. 
Co.,  8  Casey  45o;  Driesbach  v.  Becker,  10  Id.  158.  The  case 
of  Chaffees  v.  Risk,  12  Harris  433,  gave  construction  to  the  Act 
of  1818,  which  was  confined  to  assignments  for  all  creditors ; 
but  the  Act  of  1886,  under  which  all  assignments  are  made,  ex- 
tends to  creditors  or  some  of  themy  and  to  all  the  estate  of  the 
assizor,  or  any  part  thereof.  In  this  case  the  transfer  is  of 
**  all  debts,  dues,  claims  and  demands,"  to  pay  a  certain  debt 
due  to  the  assignee,  and  the  balance  to  the  assignor. 

George  Lear^  for  appellee. — 1.  Mr.  Dubois  had  no  lien  on  the 
money  in  court,  though  an  attorney  may  have  such  a  lien  on 
money  in  his  hands  for  his  fees :  Balsbaugh  v.  Frazer,  7  Harris 
95 ;  Irwin  v.  Workman,  8  Watts  857. 

2.  The  transfer  to  Barton  was  of  *'  all  debts,  dues,  claims  and 
demands  whatsoever."  The  mortgage  was  received  in  the  course 
of  business  to  secure  one  of  these  claims,  and  was  not  a  convey- 
ance of  real  estate :  Simpson  v.  Ammons,  1  Binn.  175 ;  Wentz 
V.  De  Haven,  1  S.  &;  R.  311 ;  Commonwealth  v.  Wilson,  10  Casey 
68.  One  partner  has  power  to  transfer  such  a  debt  in  the  name 
of  the  firm,  each  partner  being  the  agent  of  the  firm :  3  Kent 
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44 ;  and  he  may  do  so  under  seal :  3  Id.  88 ;  as  well  for  antece- 
dent as  for  future  debts  of  the  firm  :  Story  on  Part.  101.  See 
also  Harrison  v.  Sterry  et  aZ.,  5  Cranch  289 ;  2  Condensed  Rep. 
263 ;  Lamb  v.  Durant,  12  Mass.  54 ;  Ball  v.  Dunsterville,  4  T. 
R.  313;  McBride  v.  Hagen,  1  Wend.  334;  Deckart  v.  Case,  5 
Watts  22 ;  Hennessy  v.  Western  Bank,  6  W.  &  S.  310 ;  McCul- 
lough  V.  Summerville,  8  Leigh  (Va.)  Rep.  415.  The  cases  cited 
by  the  other  side  on  this  point,  only  show  that  one  partner  cannot 
bind  his  copartners  under  seal  in  executory  contracts  such  as 
seek  to  charge  the  firm  and  make  the  partners  individually  liable. 

The  effect  of  a  seal  in  a  case  like  this  was  decided  in  Price  v. 
Alexander,  2  Greene  (Iowa)  Rep.  427 ;  Quiver  v.  Marblehead 
Ins.  Co.,  10  Mass.  476;  Everett  v.  Strong,  5  Hill  163;  Collyer 
on  Part.,  §  467 ;  Hennessy  v.  Western  Bank,  6  W.  &  S.  310. 
Nor  was  it  necessary  to  make  this  transfer  in  writing :  Craft  v, 
Webster,  4  Rawle  256;  Mott  v.  Clark,  9  Barr  402;  Wents  v. 
De  Haven,  1  S.  &  R.  817. 

The  recording  of  assignments  is  only  required  when  they  are 
in  trfMty  and  was  not  necessary  here :  Chaffees  v.  Risk,  12  Har- 
ris 434 ;  Rahn  v.  McEb-ath,  6  Watts  155.  Even  where  record- 
ing is  necessary  and  has  been  neglected,  such  transfers  are  only 
void  as  to  creditors. 

The  opinion  of  the  court  was  delivered,  February  21st  1861,  by 
Strong,  J. — ^An  attorney,  in  behalf  of  a  firm  consisting  of 
three  partners,  brought  suit  and  recovered  a  judgment  against 
their  debtor.  An  execution  was  then  issued  and  levied  upon  the 
debtor's  interest  in  a  tract  of  land  belonging  to  his  wife.  The 
husband  and  wife  then  joined  in  executing  a  mortgage  upon  her 
land  to  the  three  members  of  the  firm,  to  secure  the  payment 
of  the  judgment  which  had  been  recovered  against  the  husband. 
Subsequently  the  land  was  sold  under  judicial  process,  at  the 
suit  of  another  mortgagee  of  the  husband  and  wife,  and  the 
proceeds  of  the  sale  were  brought  into  court  for  distribution* 
They  suffice  to  satisfy  the  mortgage  given  to  the  members  of  the 
firm,  and  the  present  controversy  is  between  rival  claimants  to 
the  fund  applicable  to  its  payment.  It  is  insisted,  on  behalf  of 
the  attorney,  that  he  is  entitled  to  take  out  a  reasonable  comr 
pensation  for  the  professional  services  rendered  by  him  in 
obtaining  the  judgment  for  the  firm,  and  for  issuing  execution 
thereon.  In  other  words,  it  is  claimed  that  he  has  a  lien  on  the 
fund  in  court,  though  it  was  not  brought  there  through  his 
agency,  and  though  it  was  never  in  his  hands. 

In  a  certain  sense,  an  attorney  has  been  said  to  have  a  lien 
for  his  fees,  upon  the  money  or  papers  of  his  client,  while  they 
are  in  his  hands.  He  may  deduct  from  money  collected  by  him, 
a  just  compensation  for  collecting  it,  and  need  only  pay  over  the 
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balance.  This,  however,  is  a  right  to  defalcate,  rather  than 
lien.  80  he  may  retain  papers  intrusted  to  him,  until  he  has 
been  paid  for  services  rendered  in  regard  to  them.  But  pos- 
session is  indispensable  to  his  lien  as  much  as  it  is  to  the  lien  of 
an  ordinary  factor  or  bailee.  It  has  never  been  determined  that 
he  can  maintain  a  claim  upon  a  fund  in  court,  against  a  mort- 
gagee or  a  judgment-creditor,  even  though  such  mortgagee  or 
creditor  be  his  own  client.  In  distributing  money  in  court,  the 
Common  Pleas  is  guided  by  the  liens  of  record.  True,  if  there 
be  a  question  respecting  the  ownership  of  a  record  lien,  the 
court  may  decide  it ;  but  lien  is  not  ownership.  The  attorney 
has  no  title  to  the  judgment  which  he  secures,  or  to  the  mortgage 
which  he  is  instrumental  in  obtaining.  Not  beine  an  owner,  he 
cannot  claim  as  a  distributee.  We  concur,  therefore,  in  opinion 
with  the  learned  president  of  the  Common  Pleas,  that  the  attor-* 
ney,  as  such,  was  not  entitled  to  share  in  the  distribution  made 
in  this  case.  The  next  question  is,  whether  the  court  erred  in 
not  decreeing  to  the  appellant,  as  administrator  of  an  assignee 
of  two  of  the  copartners  of  the  firm  of  Fetherolf,  Montgomery 
&  Co.,  two-thirds  of  the  sum  secured  by  the  mortgage,  instead 
of  awarding  the  whole  to  Isaac  Barton,  a  prior  assignee  under 
an  assignment  made  by  the  third  partner  in  the  name  of  the 
firm,  and  made  to  discharge  a  partnership  debt.  The  facts  are 
that  the  firm  was  largely  indebted  to  Isaac  Barton,  after  the 
judgment  against  Hellerman  had  been  recovered,  and  after  the 
mortgage  of  Hellerman  and  wife  had  been  given  to  secure  it. 
On  the  7th  of  September  1857,  Montgomery,  one  of  the  partners, 
by  an  instrument  signed  Fetherolf,  Montgomery  &  Co.,  and 
sealed,  assigned  to  Barton  ^^  all  debts,  dues,  claims,  and  demands 
whatsoever''  due  to  the  firm,  authorizing  the  assignee  to  collect 
them,  and  apply  the  sums  collected  to  the  pavment  of  the  debt 
due  from  the  firm  to  him.  The  assignment  also  stipulated  that 
if  any  surplus  remained,  after  payment  of  the  said  debt,  it 
should  be  paid  to  the  firm.  Sixteen  months  afterwards,  on  the 
6th  of  January  1859,  the  other  two  partners  assigned  their 
interest  in  the  mortgage  to  Daniel  Fetherolf,  under  whom  the 
appellant  claims.  The  contest  is  between  the  assignees  under 
tnese  two  assignments.  The  appellant,  who  claims  under  the 
second,  insists  that  the  prior  transfer  to  Isaac  Barton  was 
inoperative  to  pass  the  mortgage,  or,  at  all  events,  more  than 
the  interest  of  Montgomery  therein,  because  it  was  only  an 
assignment  of  the  debts  due  to  the  firm,  and  he  contends  that 
the  mortgage  was  the  property  of  the  partners  as  tenants  in 
common,  and  not  the  property  of  the  firm.  This  allegation  is 
founded  upon  an  entire  misapprehension  of  the  character  of  the 
mortgage,  and  of  the  purpose  for  which  it  was  made.  It  was 
indeed  given  to  the  three  partners,  and  not  the  firm  in  its  dis- 
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tinctive  name.  But  it  was  given  to  secure  the  payment  of  a 
judgment  belonging  to  the  firm.  That  judgment  was  the  sub- 
stance of  which  the  mortgage  was  only  the  shadow.  Payment 
of  the  debt  to  the  firm,  would  have  extinguished  the  mortgage, 
of  course.  An  assignment  of  all  debts  due  to  the  firm  unde- 
niably carried  the  judgment  to  the  assignee,  and  with  it,  by 
necessary  consequence,  all  securities  for  its  payment.  This  is 
none  the  less  true  because  the  securities  toay  have  stood  in  other 
names  than  those  of  the  plaintiffs  in  the  judgments.  In  what- 
ever name  the  mortgage  stood,  it  was  but  collateral  to  the  judg- 
ment, and  dependent  upon  it  for  continued  existence. 

Again,  it  is  insisted  that  the  assignment  to  Isaac  Barton  was 
invalid,  because  Montgomery  appended  a  seal  to  the  name  of  the 
firm.  The  objection  does  not  call  in  question  the  power  of  one 
partner  to  assign  partnership  credits  in  payment  of  debts  due 
from  the  firm,  but  it  denies  that  he  can  do  it  in  the  mode  here 
adopted  by  a  sealed  instrument.  It  is  doubtless  a  general 
principle  of  the  common  law,  that  a  partner  cannot  bind  his 
copartners  by  seal,  but  this  is  to  be  taken  with  some  qualifica- 
tion. The  partnership  relation  will  not  authorize  one  partner 
to  execute  an  instrument  under  seal,  whereby  a  new  and  original 
obligation  is  imposed  upon  the  firm.  He  cannot  charge  the  firm 
by  seal,  but  he  may  discnarge  it,  and  it  seems  now  to  be  generally 
settled  that  when  a  seal  is  not  essential  to  the  nature  of  a  con- 
tract, and  will  not  change  its  legal  effect,  the  addition  of  a  seal 
will  not  vitiate  it.  The  cases  upon  this  subject  are  collected  in 
Vol.  1,  Am.  L^ad.  Cas.  297-8,  and  we  shall  not  go  over  them. 
The  rule  protects  a  partnership  rather  against  executory  than 
executed  contracts.  The  assignment  of  a  chose  in  action,  in  pay- 
ment of  a  debt,  does  not  charge  but  discharge.  It  is  not  an 
executory  contract,  creating  an  obligation.  Its  legal  effect  is 
not  changed  by  adding  a  seal  to  it.  Montgomery's  assignment 
to  Barton  was  not,  therefore,  vitiated  by  the  fornji  in  which  it 
was  made.  In  Everett  v.  Strong,  5  Hill  168,  the  precise  ques- 
tion here  m^ide  was  ruled,  and  it  was  held  that  an  assignment 
of  a  chose  in  action  by  one  partner  under  seal,  was  a  good  assign- 
ment.    We  are  of  the  same  opinion. 

Finally,  it  is  insisted  that  the  assignment  to  Barton  was  void, 
because  it  was  not  recorded  within  thirty  days,  in  accordance 
with  the  requirement  of  the  Act  of  24th  March  1818.  That 
Act  is  wholly  inapplicable  to  this  case,  for  two  reasons :  firsts 
because  no  trust  in  favour  of  creditors  was  created  by  the  instru^ 
ment,  and  secondly,  because  no  creditor  of  the  firm  contests  it* 
The  strife  is  between  two  assignees  of  the  mortgage. 

Upon  the  whole,  we  discover  nothing  to  invalidate  the  claim 
of  the  appellee  to  the  money  in  court,  and  we  affirm  the  decree 
of  the  court  below. 

The  decree  of  distribution  is  affirmed. 
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Hill  et  ah  verms  Milligan  et  al. 

Right  of  Plaintiff  to  remit  part  of  Verdict  found  on  soi.  fa.  snr  Mechan' 

ics  Lien, 

Where  a  jurj  find  (hat  certain  items  of  material  for  a  buildingr  were  fur- 
nished under  one  entire  contract,  the  court  may  permit  the  plaintm  to  deduct 
from  the  verdict  the  amonnt  of  certain  items,  whose  dates  in  the  claim  do  not 
correspond  with  their  dates  in  his  books  of  original  entries. 

Error  to  the  District  Court  of  PhUadelpkia. 

This  was  a  $cirefaeia$  9ttr  mechanic's  cliumy  brought  to  March 
Term  1859,  by  John  Milligan  and  John  P.  Eellj,  trading  as 
Milligan  k  Kelly,  against  Henry  Hill,  owner,  and  Charles  Lame, 
contractor.  The  claim,  as  filed,  was  for  blinds,  sash,  shutters, 
and  doors,  delivered  August  24th  1867,  September  6th  1857, 
and  October  28th  1857,  amounting  to  $178.52.  On  the  trial, 
the  plaintiffs  save  in  eyidence  the  ]^k  of  original  entries,  which 
agreed  with  the  claim  in  date  and  amount  as  to  the  entry  of 
August  24th  1857,  but  differed  from  the  other  charges  in  date 
only,  the  one  date  being  September  7th  1857,  instead  of  Septem- 
ber 6th,  and  the  other  being  September  28th  1857,  instead  of 
October  28th  1857.  The  articles  deliyered,  and  the  prices,  how- 
ever, corresponded  with  the  claim  as  filed. 

The  defendants  objected  to  these  last  entries  for  this  reason, 
but  the  court  admitted  them  under  exception. 

The  defendants  requested  the  court  to  charge  the  jury,  L  If 
the  materials  were  delivered  at  different  times,  and  there  is  no 
evidence  that  they  were  furnished  under  one  entire  contract,  or 
fiimiahed  continuously,  all  the  items  delivered  more  than  six 
months  prior  to  the  fiung  of  the  claim,  are  barred  by  the  statute 
limiting  mechanics'  liens.  2.  It  is  essential  to  a  recovery  in 
this  case  that  the  claim  shoold  aver,  and  the  evidence  should 
establish,  that  the  materials  were  furnished  six  months  prior  to 
the  £ting  of  the  claim.  Which  points  were  aflirmed  bytl^e  court, 
and  a  verdict  rendered  by  the  jury  for  the  ftdl  amount  of  the 
plaintiffs*  claim.  A  motion  for  a  new  trial  was  then  made,  and 
a  rule  therefor  granted.  On  argument  this  rule  was  discharged 
by  Judge  Harb,  on  the  plaintiffs  remitting  so  much  of  the  verdiot 
as  was  based  on  the  charges  which  varied  from  those  in  the  claim 
as  above  stated.  This  being  done,  judgment  was  entei*ed  on  the 
yerdict  for  the  amount  of  the  first  item  in  the  claim. 

The  defendants  then  sued  out  this  writ,  averring  here  that 
the  learned  judge  below  erred, 

1st.  In  admitting  in  evidence  the  book  entries,  under  date  of 
7th  September  1857>  and  September  28th  1857. 
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2d.  In  admitting  in  evidence  any  of  the  book  entries. 

8d.  In  directing  judgment  to  be  entered  on  the  verdict  of  the 
.  jury,  upon  a  remittUur%emg  filed  by  defendants  in  error  for  the 
amount  of  the  several  items  of  entry  admitted  in  evidence  under 
objection  by  plaintiffs  in  error, 

4th.  In  sustaining  the  claim  and  verdict,  and  entering  judg- 
ment for  defendants  in  error,  after  affirming  plaintififs  in  error  s 
second  point,  and  subsequently  rejecting,  among  other  items, 
the  last  item  of  book  entry,  it  being  the  only  one  within  six 
months  from  the  time  of  the  filing  of  the  claim. 

6th.  In  not  entering  judgment  for  plaintiffs  in  error,  notwith- 
standing the  verdict. 

6th.  In  directing  a  remittitur  for  only  (88,  thus  giving  to 
plaintiffs  interest  upon  a  larger  sum  than  they  were  entitled  to 
under  their  own  decision. 

A.  ThompiOHy  for  plaintiffs. 

Pauly  and  Q-.  H.  Armstrong^  for  defendants. 

The  opinion  of  the  court  was  delivered,  February  21st  1861,  by 
LowBiB,  0.  J. — This  is  a  case  of  «<rf.  fa,  on  a  mechanic's  lien 
for  blinds,  sashes,  shutters,  and  doors  furnished  for  Hill's  house 
at  their  several  dates,  and  the  most  of  them  were  delivered  more 
than  six  months  before  the  lien  was  filed.  But  the  jury  have 
found  that  they  were  all  furnished  continuously  under  one  entire 
contract,  and  this  would  save  the  lien  of  them  all.  The  ques- 
tion in  dispute  arises  thus  : — 

The  dates  of  the  plaintiffs'  book  entries  of  the  articles  delivered 
within  six  months,  did  not  correspond  with  the  date  in  the  bill 
filed  with  the  claim  or  lien,  and  were  therefore  objected  to,  but 
admitted  by  the  court,  and  a  verdict  found  upon  them.  The 
court  below  corrected  this  supposed  mistake,  by  allowing  the 
plaintiff's  to  remit  the  amount  of  the  misdated  items,  and  entering 
judgment  for  the  balance.  The  defendant  below  thinks  he  is 
wronged  by  this,  because,  the  later  changes  being  struck  out,  the 
earlier  ones  are  of  too  old  a  date  to  be  entitled  to  a  lien.  But 
the  later  charges  are  not  struck  out  of  the  case,  though  they  are 
deducted  from  the  verdict  for  a  supposed  want  of  sufficient 
accuracy.  They  still  remain  a  part  of  the  proof  and  of  the 
verdict,  and  show  that  they  are  part  of  one  transaction  with  the 
earlier  charges,  which  was  not  complete  until  within  six  months 
before  the  lien  was  filed.  They  were  sufficiently  proved  and 
found  as  part  of  the  whole  transaction,  even  though  they  were 
not  allowed  to  be  charged  for  themselves.    There  is  no  error 


that  injures  the  defendant. 


Judgm^t  affirmed. 
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Peters's  Appeal. 

Riglit  of  Administrator  to  submit  Matters  in  dispute  to  Arbitration. 

Where  an  administratrix  sobmitted  a  disputed  matter  connected  with  the 
settlement  of  the  estate  to  an  arbitrator,  who  after  hearing  the  testimony 
made  a  parol  award  deciding  the  controverted  point,  it  was  Held,  that  the 
submbsion  was  proper,  and  Uie  award  sufficient  to  warrant  a  credit  in  her 
account  in  accordance  with  it. 

Appeal  from  the  Orphans'  Court  of  Delaware  county. 

This  was  an  appeal  by  Mary  D.  Peters,  administratrix  of 
James  S.  Peters,  deceased,  ana  of  James  S.  Peters,  Jr.,  from 
the  decree  of  the  court  confirming  the  report  of  the  auditor  ap- 
pointed to  settle  the  account  of  said  administratrix. 

Mary  D.  Peters,  who  was  administratrix  of  the  estate  of  her 
husband,  James  S.  Peters,  filed  her  account,  in  which,  among 
other  items,  she  took  credit  for  $800,  the  value  of  a  horse  which 
was  upon  the  farm  of  deceased,  and  had  been  appraised  at  $300, 
but  which  was  claimed  by  his  son,  James  S.  Peters,  Jr.,  who  was 
living  with  his  father  at  the  time  of  his  death.  Objection  being 
made  by  some  of  the  children,  the  administratrix,  with  their 
consent,  agreed  with  James  to  submit  the  question  of  ownership 
to  Mr.  Lewis,  her  counsel,  who,  on  hearing  a  number  of  witnesses, 
decided  that  the  horse  belonged  to  James.  The  horse  was  accord- 
ingly delivered  to  James,  and  credit  asked  by  the  administratrix 
for  the  appraised  value. 

Exceptions  were  filed  to  this  item  of  the  account,  and  an  audi- 
tor appointed,  who  rejected  the  credit  on  the  ground  that  four 
of  the  children  of  Mr.  Peters  had  not  joined  in  assenting  to  the 
reference.  To  his  report  the  testimony  bearing  upon  the  ques- 
tion of  ownership  was  appended.  Exceptions  were  filed  to  this 
report  by  Mrs.  Peters,  alleging  error  in  charging  her  with  the 
value  of  the  horse,  in  deciding  that  the  question  of  ownership 
was  not  finally  decided  by  Mr.  Lewis,  and  in  deciding  the  ques- 
tion of  fact  as  to  the  ownership  of  the  horse. 

The  Orphans'  Court  (Haines,  J.)  overruled  the  exceptions  and 
confirmed  the  report.  Whereupon  the  case  was  removed  into  this 
court  by  appeal,  where  the  decree  of  the  court  dismissing  the  ex- 
ceptions and  confirming  the  report  was  assigned  for  error. 

Joseph  J,  LetoiSj  for  appellant. — The  auditor  and  the  court 
below  decided  as  a  principle  of  law  that  an  administrator  cannot 
in  his  representative  character  submit  a  matter  in  dispute  so  as 
to  make  the  award  binding  on  the  estate  of  the  decedent.  In 
this  there  was  error :  Grace  v.  Sutton,  5  Watts  641 ;  Harris  v. 
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Hayes,  6  Binn.  422 ;  Pearson  v.  Henry,  5  T,  R.  6 ;  Love  v.  Ho- 
neyboume,  4  T.  R.  814.  Besides,  in  answer  to  a  groundless 
objection,  it  appears  by  the  auditor's  report  that  all  th64listribu- 
tees  did  consent  to  the  reference. 

TFm.  Darlington,  for  appellee. — ^The  decision  of  the  auditor 
and  the  court  was,  not  that  an  administrator  cannot  refer  so  as 
to  bind  the  estate,  but  that  in  this  case,  there  was  no  award  that 
bound  the  heirs  not  assenting  to  the  submission.  Mr.  Lewis 
merely  gave  an  opinion  as  counsel  of  the  administratrix,  as  to  the 
ownership  of  the  horse,  which  was  not  meant  to  bind  any  one. 

The  opinion  of  the  court  was  delivered,  February  21st  1861,  by 
Thompson,  J. — That  executors  and  administrators,  as  such, 
may  submit  to  arbitration  matters  in  dispute  in  respect  of,  and 
claims  upon,  the  personal  estate  of  their  testator  or  intestate,  is 
elementary  law :  Watson  on  Awards  46 ;  Kyd  on  Awards  89 ; 
and  so  treated  in  our  books :  1  Yeates  161 ;  6  Binney  423.  Ser^ 
geant,  J.,  in  Grace  v.  Sutton,  5  Watts  540,  asserts  the  doctrine, 
and  cites  numerous  authorities  approving  the  power.  He  also 
speaks  approvingly  of  its  exercise  in  appropriate  cases :  so  does 
Watson  on  Awards,  p.  47,  wherein  he  says,  ^^  In  many  cases  it  is 
the  best  possible  way  for  an  executor  or  administrator  to  ascer- 
tain whether  or  not  there  be  any  foundation  for  the  demand  upon 
him,  without  disputing  it  in  an  action ;  and  it  is  frequently  ad- 
vantageous to  both  parties  that  the  matter  in  dispute  should  be 
referred."  We  think  the  matter  in  dispute  here  peculiarly  ap- 
prq)riate  to  this  method  of  settlement. 

The  auditor  finds  that  there  was  a  submission  of  the  question 
of  ownership  of  the  horse  by  the  administratrix  of  Peters*s  estate, 
and  the  claimant  James  S.  Peters,  Jr.,  to  Joseph  Lewis,  Esq., 
and  that  he  awarded  by  parol  in  favour  of  the  latter,  after 
hearing  testimony  in  the  case. 

But  the  court  erred  in  supposing  that  the  submission  of  the 
administratrix  did  not  bind  the  estate  on  principles  of  law.  In 
the  absence  of  anything  to  impeach  the  transaction,  we  think  it  did 
bind,  and  of  course  the  award,  which  is  also  in  no  way  impeached, 
hound  the  parties  to  it :  that  is  to  say,  the  estate,  and  also  the 
claimant  of  the  horse. 

February  18th  1861.  The  decree  of  the  court  is  re- 
versed, and  the  record  is  remitted  to  the  court  below, 
to  correct  the  account  stated  by  the  auditor,  and 
allow  the  administratrix  the  full  appraised  value  of 
the  horse,  viz.  (800 ;  and  that  the  costs  of  this  appeal 
be  paid  by  the  appellee. 
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•^  ^^  25  SC  4701 

Potoer  qf  the  Common  Pleas  to  vacate  Decree  of  Divorce  obtained  5y 
Fraud  or  ImpoeiHon  on  the  Court. 

Where  a  wife  left  the  residence  of  her  husband,  with  his  consent  and  ap- 
probation, and  remained  absent  for  two  years,  with  her  father's  family,  it  was 
Meld,  that  a  decree  of  divorce,  obtained  by  the  hasband  in  her  absence,  on 
the  ground  of  desertion,  and  without  notice  to  her,  was  not  improperly  ya- 
oated  and  annulled  bv  the  court,  even  after  the  husband's  death,  there  oeing 
evidence  of  fraud  and  impositbn  on  the  part  of  the  libellant. 

Appeal  from  the  Common  Pleas  of  Philadelphia  county. 

This  was  an  appeal  by  David  Bojd,  Jr.,  as  administrator  of 
the  estate  of  Harvey  J.  Smith,  from  the  order  and  decree  of  the 
Court  of  Common  Pleas,  vacating  and  annulling  the  decree  of 
divorce  granted  in  the  case  of  Harvey  J.  Smith  v.  MsiTj  C.  Smith, 
as  also  from  the  decrees  directing  the  payment  of  counsel  fees 
and  allowance  for  the  support  of  Mary  C.  3ii)^ith  and  child,  by 
the  said  administrator,  and  confirming  the  decrees  of  the  register 
of  wills,  by  which  the  letters  of  administration  granted  to  the 
appellant  were  annulled,  and  letters  granted  to  said  Mary. 

The  case  was  this.  On  the  18th  of  August  1857,  Harvey  J. 
Smith  filed  his  libel,  praying  for  a  divorce  a  vinculo  from  his 
wife,  Mary  C.  Smith,  on  the  ground  of  wilful  and  malicious 
desertion.  A  et^aena  was  issued,  and  returned  If.  E.  I.  An 
alioB  iubpaena  was  then  issued,  which  was  also  returned  N.  JS.  L 
On  the  21st  of  December  1857,  an  order  of  publication  was 
issued,  returnable  to  March  Term,  which  was  returned  "  Pub* 
lished  in  Leg.  Int."  Interrogatories  in  the  usual  form  were  then 
filed,  depositions  taken,  and  a  divorce  as  prayed  for  decreed^ 
May  15th  1858,  a  copy  of  which  was  sent  to  Mrs.  Smith,  who 
was  then  with  her  father  in  Georgetown,  Ky.  In  August  1858, 
Mr.  Smith  was  taken  sick,  removed  to  Georgetown,  and  remained 
at  his  father's  house  until  February  22d  1859,  when  he  died. 
,  On  the  6th  of  March  1859^  Mrs.  Smith  presented  her  petition 
to  the  Common  Pleas  of  Philadelphia,  setting  forth  her  marriage 
to  Mr.  H.  J.  Smith,  in  December  1852,  in  Georgetown,  Ky.,  their 
removal  to  Philadelphia,  their  residence  there  until  August  2d 
1855,  at  which  time,  with  her  husband's  consent,  and  by  his 
direction,  she  returned  to  visit  her  father's  family  and  friends ; 
that  her  husband  procured  her  tickets,  and  paid  her  fare  out, 
sending  her  in  charge  of  Mr.  Ringo  and  wife ;  that  she  had  no 
idea  of  his  desire  to  be  separated  from  her  until  it  was  commu- 
nicated to  her  by  letters  from  him,  August  29th  1855 ;  that  she 
refused  to  consent,  and  so  informed  him  by  letter,  but  that  he 
persisted,  and  procured  a  divorce  without  any  information  or 
2  Wr.— 16 
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notice  of  the  institution  of  legal  proceedings,  until  the  certiJScate 
of  divorce  was  transmitted  to  her ;  denying  the  desertion,  charg- 
ing  that  her  husband  sent  her  away  for  the  purpose  of  obtaining 
the  divorce,  and  praying  the  court  to  vacate  and  annul  the 
decree,  &c.,  &c. 

On  filing  this  petition,  a  rule  was  granted,  and  notice  given 
by  publication  in  Philadelphia  and  Georgetown,  Ky.  Depositions 
were  taken,  and  on  the  hearing,  the  court  made  absolute  the  rule 
to  vacate  the  decree  of  divorce,  and  set  the  decree  aside,  which 
was  followed  by  decrees  for  alimony,  counsel  fees,  and  for  con- 
firming the  decree  of  the  register  and  the  Register's  Court  above 
mentioned.  The  case  was  then  removed  into  tnis  court  by  appeal, 
where  the  decrees  of  the  Common  Pleas  in  the  premises  were 
assigned  for  error. 

William  L.  Hirst^  for  appellant. — The  proceedings  for  divorce 
were  all  regular,  no  defect  has  been  pointed  out,  so  that  the  case 
turned  on  the  animxu  of  Mrs.  Smith,  when  she  left  for  Kentucky, 
August  2d  1855.  If  she  did  not  intend  to  return,  it  was  deser- 
tion ;  and  if  she  remained  absent  two  years  there  was  legal 
ground  for  the  divorce.  She  was  absent  more  than  two  years, 
and  there  is  some  evidence  of  her  intention  to  remain  to  be  found 
in  the  testimony.  She  knew  of  the  decree  in  May  1858,  and 
moved  not  in  the  matter  until  after  nine  months,  and  after  his 
death.  This  is  acquiescence,  it  is  more  than  laches.  The  decree 
had  fixed  their  rights,  and  could  not  be  vacated.  There  was  no 
fraud  or  imposition  here,  as  in  Allen  v.  Maclellen,  2  Jones  330, 
nor  had  the  time  for  appeal  gone  by.  If  wroneed  by  his  wish 
to  separate,  she  shoula  have  returned  during  his  lifetime  for 
redress,  but  after  his  death  and  her  acquiescence  in  the  decree 
of  divorce,  it  was  error  to  vacate  it. 

M.  Mundf/j  for  appellee. — ^The  main  questions  are,  was  this 
divorce  obtained  by  fraud  upon  the  Court  of  Common  Pleas,  and 
has  the  court  power  to  annul  the  decree. 

Judge  Allison,  having  heard  the  whole  case,  has  decided  that 
it  was  obtained  by  fraud  practised  upon  the  court,  and  Allen  v. 
Maclellen  warrants  the  court  in  vacating  the  decree.  All  the 
minor  questions  depend  on  this.  The  evidence  brought  the  case 
within  that  of  Yanleer  v.  Yanleer,  7  Harris  218,  and  justified  the 
annulling  of  the  decree  of  divorce. 

The  opinion  of  the  court  was  delivered,  February  21st  1861,  by 

Thompson,  J. — In  this  appeal  it  is  proposed  to  reverse  the 

action  of  the  court  below  in  striking  off  the  decree  of  divorce 

entered  May  15th  1858,  in  the  case  of  Harvey  J.  Smith,  libel- 

lant,  and  Mary  C.  Smith  his  wife.    Ordinarily  this  would  not  be 


Digitized  by 


Google 


1861.}  OF  PENNSYLVANIA.  243 

[Boyd's  Appeal.] 

a  subject  of  review,  because  not  final ;  but  here,  as  the  libellant 
was  dead  at  the  time  of  setting  aside  the  decree,  it  finally  ended 
the  case  so  far  as  the  divorce  was  concerned. 

It  was  contended  here  that  the  court  had  no  power  to  strike 
off  after  the  lapse  of  time  which  had  occurred  before  moving  the 
court  to  do  so,  being  a  period  of  something  like  ten  months,  and 
especially  as  the  libellant  had  died  in  the  mean  time.  This  ob- 
jection has  all  its  force,  if  indeed  it  have  any,  on  the  basis  of 
supposed  rights  acquired  through  the  deceased.  These  objections 
we  will  briefly  notice  hereafter.  The  reason  moving  the  court 
in  their  summary  treatment  of  the  decree  was  what  seemed  to 
them  satisfactory  evidence  of  imposition  practised  by  the  libel- 
lant in  procuring  it  to  be  made.  The  opinion  of  the  learned 
judge  of  the  Common  Pleas,  that  the  court  might  deal  with  it 
on  such  grounds,  is  clearly  and  authoritatively  sustained  in  Allen 
r.  Maclellen,  2  Jones  328,  in  an  opinion  by  Gibson,  G.  J.  We 
see  no  reason  for  departing  from  that  precedent ;  and  following 
it,  we  think  the  court  had  the  right  to  exert  the  power  which  it 
did  under  the  circumstances.  In  tnat  case,  as  well  as  the  present, 
the  action  of  the  court  in  annulling  the  decree  was  within  the 
year,  and  at  a  time  when  there  might  have  been  an  appeal.  But 
this  circumstance  the  court  did  not  seem  to  regard  as  material. 

It  was  earnestly  pressed  in  the  argument,  that  the  dissolution 
of  the  decree  would  seriously  affect  tne  rights  of  property  under 
the  will  of  Harvey  J.  Smith.  This  mav  be  true,  and  so  would 
it  be  by  any  debt  or  demand  which  should  have  the  effect  to  dimi- 
nish the  vsJue  of  the  legacies  in  the  will ;  but  this  would  not  be 
a  good  reason  for  disallowing  the  demand.  It  seems  to  me  that 
there  might  be  quite  as  much  room  for  a  complaint  from  the 
other  side  if  the  decree  had  been  permitted  to  stand. 

One  thing  is  quite  certain — ^that  its  rescission  does  not  affect 
the  relation  of  the  parties  to  each  other.  Death  has  irrevocably 
settled  that,  and  neither  good  nor  evil  can  henceforth  ensue  on 
that  aspect.  It  is  perhaps  now  simply  a  question  of  property, 
resulting  as  a  consequence  from  the  act ;  it  has  no  other  conse- 
quence that  we  can  perceive. 

But  suppose  that  the  rights  of  the  devisees  Inay  to  some  extent 
be  affected  by  setting  aside  the  decree :  this  is  no  reason  of  itself 
against  the  act,  unless  some  rule  or  principle  of  law  forbids  it ; 
and  this  we  have  seen  is  not  the  case  on  the  authority  of  the 
precedent  abeady  cited.  But,  without  deciding  on  the  rights 
of  claimants  under  the  will,  it  appears  to  me  that  they  stand  in 
no  better  position,  so  far  as  the  claim  of  the  widow  is  concerned, 
than  their  testator,  if  living,  would  have  stood  after  the  reversal 
of  the  decree.  It  can  hardly  be  maintained  that  his  death 
concluded  her*  The  act  of  God  injures  no  one :  but  this 
might  be  doubted  were  it  to  be  held  that  death  sealed  up  and 
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fianctified  a  fraud  upon  her  rights  if  it  existed.  If  the  derisees 
claim,  as  they  do,  under  him,  they  must  stand  in  his  shoes.  And 
if,  by  reason  of  imposition  practised  on  the  court,  he  could  not 
snaintain  the  decree,  upon  what  ground  can  they  ?  That  it  might 
have  been  reversed  on  appeal,  no  one  can  doubt ;  for  the  time 
for  taking  it  had  not  elapsed.  His  death  could  not  have  pre- 
vented that.  The  result  would  have  been  precisely  the  same,  as 
far  as  his  devisees  are  concerned,  as  it  is  in  the  present  aspect 
of  the  case.  And,  as  has  been  already  shown,  an  appeal  was 
not  the  only  mode  of  correcting  the  error.  We  are  now  to  exa- 
mine whether  the  court  is  sustainable  in  their  decision  under  the 
evidence,  in  the  mode  adopted  for  its  correction.  It  seems  that 
Harvey  J.  Smith,  who  is  represented  by  the  appellant  here,  was 
married  to  Mary  C.,  his  wife,  in  December  1862,  and  that  they 
lived  together  in  this  city  until  the  2d  of  August  1855,  when  she 
left  on  a  visit  to  her  friends  in  Kentucky.  The  testimony  in  the 
case  seems  very  clear  that  she  went  away  with  her  husband's 
permission  and  consent,  and  that  he  furnished  her  money  to  bear 
ner  expenses  on  the  journey.  Just  twenty  days  after  she  left, 
he  wrote  her  a  letter,  in  which  he  refers  to  some  reports  alleged 
to  be  in  circulation  in  regard  to  himself  and  wife  in  Kentucky, 
but  he  does  not  say  explicitly  what  they  were.  In  that  letter  he 
alleges  that  he  and  his  wife  had  never  been  congenial  to  each 
other ;  that  they  had  never  lived  happily  together ;  that  he  had 
no  hopes  of  being  happy  with  her;  and  emphatically  adds,  *^It 
is  out  of  the  queHionfor  u$  ever  to  think  of  living  together  again.*' 
After  some  nirther  remarks  he  adds,  ^^  I  sincerely  hope,  Mary, 
that  the  change  we  are  about  to  make  will  be  made  in  friendship 
on  both  sides."  We  find  what  change  was  referred  to  by  looking 
into  another  letter  of  his,  to  his  wife,  dated  September  25th  1855, 
less  than  two  months  after  she  had  left  his  residence,  in  which  he 
ways,  ^^  My  heart  assures  me  that  were  you  left  free  to  act,  and 
not  influenced  by  older  heads,  that  you  would  at  once  give  your 
free  consent  to  a  friendly  and  final  separation/'  What  more 
significant  and  distinct  admission  could  there  be,  that  she  had 
not  left  him  with  a  view  not  to  return,  when  she  left  to  go  to  her 
friends  in  Kentucky  ?  Her  letter  to  which  this  was  a  reply, 
clearly  showed  that.  In  the  conclusion  of  the  letter  he  says  he 
will  not  say  that  this  would  be  his  last  letter  to  her,  ^^  but  I  do 
say  I  am  unwilling  to  enter  upon  a  protracted  correspondence," 
&c.  And  so  far  as  is  disclosed  by  the  testimony,  this  was  the 
last  but  one  written  a  few  days  auer,  accompanying  her  piano 
and  clothing,  voluntarily  sent  to  her  by  him. 

After  all  this,  and  on  the  11th  of  August  1857,  he  preferred 
his  petition  to  the  Court  of  Common  Pleas  of  Philadelphia  county, 
for  a  divorce  from  his  wife  from  the  bonds  of  matrimony,  in 
which  he  set  forth,  under  oath,  his  own  dutiful  conduct  as  a 
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husband  ftom  the  time  of  his  marriage  up  to  the  2d  of  August 
1855;  that  on  that  day  his  wife  ^^  wilfully  and  maliciously 
deserted  and  absented  herself  from  the  habitation  of  your  libel- 
lant  without  just  or  reasonable  cause,  and  such  desertion  has 
persisted  in  for  the  term  of  two  years  and  upwards/'  &c.  Within 
these  two  years,  it  will  be  remembered,  the  letters  alluded  to 
had  been  written,  in  which  it  had  been  stated  that  it  was  out  of 
the  question  for  them  to  live  together  again,  and  in  which  she 
was  besought  to  agree  to  a  fin^  separation;  and  also  within 
which  it  was  proved  that  he  had  broken  up  housekeeping  and 
sent  to  her  her  effects,  as  already  stated.  Notwithstanding  this, 
and  upon  an  ex  parte  proceeding  and  proclamation,  he  obtained 
a  decree  of  divorce. 

If  we  were  to  pass  by  as  a  mistake  even,  the  fact  proved  by 
his  father,  that  his  consent  had  been  given  to  her  leaving 
at  the  time  she  di^,  and  take  it  that  there  was  evidence  on  the, 
part  of  the  libellant,  at  the  time  of  granting  the  divorce,  from 
which  it  might  be  inferred  that  she  did  desert,  a  fact  not  easy  to 
discover ;  yet  this  was  not  sufficient,  unless  a  wilful  and  mali- 
cious desertion  continued  for  two  years  at  least.  Now  how  could 
he  allege  the  existence  of  this  in  the  face  of  his  letters  and  acts 
referred  to  ?  The  law  allowed  her  two  years  as  a  lo€U$  penitenticBj 
even  if  she  had  gone  awav  oricinallv  with  a  view  not  to  return 
again.  But  he  did  not  allow  her  this  latitude  of  repentance, 
even  if  it  be  supposed  she  did  intend  to  desert.  He  certainly 
could  not  claim  that  she  should  have  returned,  not  to  her  home, 
for  that  was  broken  up,  but  to  search  for  him  after  his  explicit 
notice  that  he  could  not  live  with  her.  Was  it  true,  therefore, 
that  she  either  deserted  originallv,  or  persisted  in  a  wilful  and 
malicious  desertion  for  two  years  :  The  court  below  thought  she 
had  done  neither  on  the  exhibition  of  these  letters  and  other 
testimony  presented  on  the  rule  to  show  cause ;  and  we  cannot 
see  how  they  could  have  come  to  any  other  conclusion,  in  the 
face  of  these  letters  and  the  proof.  The  simple  question  then 
recurs,  was  not  the  decree  obtained  under  a  false  presentation 
of  facts,  and  the  court  imposed  upon  T  That  it  was  so,  cannot 
be  doubted,  unless  we  hold  that  he  was  not  under  obligation  to 
disclose  the  whole  truth,  and  adopt  the  doubtful  morality  that 
everything  is  fair  in  law,  as  it  is  said  to  be  in  war.  This  no  court 
will  allow ;  and  hence,  unless  some  paramount  right  did  intervene 
which  cannot  be  overlooked,  the  court  did  right  to  relieve  their 
records  from  entries  which  appeared  to  them  to  have  been  pro- 
cured to  be  made  by  fraud  or  imposition.  The  complaint  of  want 
of  notice,  at  the  time  of  striking  off  the  decree,  to  parties  inter- 
ested, we  must  take  to  be  without  foundation,  as  they  were 
represented  there  and  here  by  able  counsel.  This  summary 
method  of  correcting  errors  in  fact  on  motion  and  rule  to  show 
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cause,  has  in  appropriate  cases  taken  the  place  of  the  writ  of 
error  coram  nolnSy  and  the  practice  has  generally  worked  well, 
the  court  controlling  any  abuse  of  it.  It  is  possible,  howeyer, 
that  the  old  remedy  might  be  preferable.  Be  this  as  it  may, 
however,  as  we  find  no  error  in  the  proceedings  of  the  court 
below,  the  order  striking  off  the  decree  of  divorce  is  affirmed. 


Boyd^s  Appeal. 

Right  of  Widow  to  administer  her  deceased  HusbancCs  Estate. 

Where  a  decree  of  divorce  had  been  vacated  and  annulled  after  the  death 
of  the  husband,  it  was  Hdd,  that  the  wife  was  thereby  restored  to  her 
rights  under  the  marriage,  and  that  a  decree  of  the  Register  and  Register's 
Court,  annulling  letters  of  administration  which  had  been  nreviously  granted 
to  a  stranger,  and  granting  them  to  the  vridow,  was  properly  made. 

Appeal  from  the  Register's  Court  of  Philadelphia  county. 

This  was  an  appeal  by  David  Boyd,  Jr.,  administrator,  &c.,  of 
Harvey  J.  Smith,  deceased,  from  the  order  and  decree  of  the 
Register's  Court,  made  December  16th  1859,  annulling  and 
vacating  letters  granted  to  the  appellant,  and  granting  letters  to 
Mary  C.  Smith. 

Harvey  J.  Smith  died  February  22d  1859,  having  been  divorced 
from  his  wife,  Mary  C.  Smith,  May  15th  1858.  On  the  17th  of 
May  1859,  letters  of  administration  were  granted  to  David 
Boyd,  Jr.,  who  entered  on  the  discharge  of  his  duties.  On  the 
28th  of  November  1859,  the  petition  of  Mary  C.  Smith  was  pre- 
sented to  the  register,  averring  that  ^^  she  is  the  widow  of  Harvey 
J.  Smith;"  that  the  decree  of  the  Common  Pleas,  divorcing  her 
from  her  said  husband,  which  was  wrongfully  and  fraudulently 
obtained,  had  been  vacated  and  annulled,  whereby  she  had  been 
restored  to  her  legal  rights  as  widow ;  that  letters  of  adminis- 
tration on  her  husband's  estate  have  been  improperly  granted  to 
David  Boyd,  Jr.,  and  praying  that  thev  may  be  revoked,  and 
letters  granted  to  her,  &c.  On  filing  this  petition,  a  rule  was 
granted  on  David  Boyd,  Jr.,  requiring  him  to  show  cause  why 
the  prayer  of  the  petitioner  should  not  be  granted,  returnable 
December  5th  185§.  On  hearing,  the  register  revoked  the 
letters  granted  to  Mr.  Boyd,  and  granted  new  letters  to  Mrs. 
Smith,  whereupon  Mr.  Boyd  appealed  to  the  Register's  Court, 
where,  on  the  16th  of  December  1859,  the  decree  of  the  register 
was  affirmed.  The  case  was  then  removed  into  this  court,  by 
David  Bovd,  Jr.,  by  whom  the  decree  of  the  Register's  Court  was 
assigned  for  error. 

William  M.  Smith  and  William  A.  Porter,  for  appellant. 
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M.  Mundjfy  for  appellee. 

The  opinion  of  the  court  was  delivered,  February  21st  1861,  by 
Thompson,  J. — The  result  in  this  case  has  been  treated  as 
dependent  upon  our  determination  in  the  case  of  Boyd's  Appeal 
from  the  order  of  the  Court  of  Common  Pleas,  striking  off  the 
decree  of  divorce  in  the  case  of  Smith  v.  Smith.  We  have  affirmed 
that  appeal,  and  this  leaves  Mary  C.  Smith,  widow  of  Harvey  J. 
Smith,  deceased,  entitled  to  administration :  and  the  decree  of 
the  Register's  Court,  affirming  the  revocation  of  letters  of  admin- 
istration cum  test,  annexe  to  the  appellant  by  the  register,  and 
granting  letters  to  the  said  Mary  C.  Smith,  is  entitled  to  be 
affirmed;  no  other  ground  being  alleged  against  her  claim  to 
administration,  excepting  that  predicated  of  the  proceedings  in 
divorce.  That  being  set  aside,  she  is  therefore  entitled,  ana  the 
decree  affirming  the  action  of  the  register  is 

Affirmed. 


The  City  of  Philadelphia  vei^ms  Dickson. 
Same  verma  Smethurst 

Liability  of  City  for  Damage*  occasioned  by  the  opening  of  new  Streets. 

1.  Under  the  Act  of  April  2l8t  1855,  the  City  of  Philadeljphia  is  liable  for 
damages  which  the  owner  of  land  may  sustain  by  reason  or  the  opening  of 
public  streets,  where,  in  accordance  with  the  provisions  of  the  Act,  an 
ordinance  has  been  passed  for  that  purpose,  and  i^otice  thereof  has  been  given 
as  is  therein  provided,  although  there  has  been  no  actual  opening  of  the 
street. 

2.  A  resolution  of  councils,  directing  the  commissioner  of  highways  to  no- 
tify a  landowner  that  at  the  expiration  of  three  months  they  will  order  the 
opening  of  any  particular  street  through  his  property,  is  such  an  order  to  open 
as  will  authorize  the  assessment  of  damages,  and  establish  the  right  to  sue 
therefor,  after  the  expiration  of  one  year  from  the  confirmation  of  the  assess- 
ment. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  debt  brought  May  21st  1859,  by  James 
Dickson  against  the  City  of  Philadelphia,  for  an  award  of  a  jury 
to  assess  the  damages  which  the  plaintiff  would  sustain  by  reason 
of  the  opening  of  roplar  street  through  his  grounds. 

The  plaintiff  in  his  declaration  averred  that  the  defendants 
"entered  upon  and  took  possession  of  Poplar  street,"  wherever 
the  same  passed  through  a  certain  lot  belonging  to  the  plaintiff, 
and  *'  did  open  the  same  for  public  use." 

Under  the  provisions  of  the  Act  of  April  2l8t  1858,  the  city 
had  passed  an  ordinance  for  the  opening  of  this  and  certain 
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other  streets,  and,  as  required  by  the  act,  gave  notice  to  the 
plaintiff  that  at  the  expiration  of  three  months  from  the  date  of 
said  notice,  the  councils  would  order  Poplar  street  to  be  opened 
from  Ridge  Avenue  to  Nineteenth  street,  which  included  land 
belonging  to  the  plaintiff. 

Under  this  notice,  as  authorized  by  the  Act  of  Assembly, 
the  plaintiff  filed  his  petition  in  the  Quarter  Sessions  for  a  jury 
to  assess  his  damages,  who  were  appointed,  and  in  due  time  met 
and  awarded  to  plaintiff  the  sum  of  (2198.22. 

The  act  further  provided  that  if  the  award  be  not  paid  within 
one  year,  the  party  injured  may  sue  the  city  for  the  recovery 
thereof.  On  the  tnal  the  plaintiff  gave  in  evidence  the  ordinance 
directing  the  commissioner  of  highways  to  notify  the  land- 
owners of  the  intention  of  the  city  authorities  to  open  this  and 
other  streets,  and  the  notice  served  on  him  in  pursuance  thereof, 
but  there  was  no  evidence  that  councils  had  ordered  the  street  to 
be  opened,  or  that  it  had  actually  been  opened. 

The  defendants  requested  the  court  below  to  charge,  1st.  That 
as  councils  had  not,  by  ordinance,  ordered  the  street  to  be  opened 
which  runs  through  the  pUintiff 's  ground,  he  cannot  recover ; 
2d.  That  as  the  street  has  Qot  been  actually  opened  through  the 
plaintiff's  ground,  he  cannot  recover — which  was  declinea.  A 
verdict  and  judgment  was  then  entered  for  plaintiff  for  $2439.40, 
whereupon  the  defendants  sued  out  this  writ,  and  assigned  for 
error  here  that  the  court  below  erred  in  not  charging  as  requested 
by  the  defendants. 

Charles  E.  Lex  and  2>.  TF.  Sellers^  for  plaintiffs  in  error,  argued 
that  if  the  judgment  of  the  court  below  should  be  sustained,  it 
would  compel  the  city  to  pay  for  ground  which  she  has  not  taken, 
and  to  allow  interest  on  an  award,  though  she  has  not  acted 
under  it.  That  the  inconvenience  which  might  arise  from  the 
uncertainty  as  to  the  time  when  the  corporation  meant  to  exer- 
cise their  right  to  appropriate  the  lana,  was  not  a  matter  for 
compensation :  Steward  v.  The  County,  2  Barr  840.  And  that 
there  is  as  much  reason  for  enforcing  compensation  to  land- 
owners, upon  the  mere  confirmation  of  a  general  plan  of  streets, 
as  upon  a  resolution  and  notice  which  was  never  acted  on. 

A.  Thompsoriy  for  defendant  in  error,  contended  that  upon  the 
confirmation  of  the  award  of  the  jury,  and  payment,  the  city's 
right  to  use  the  street  as  a  public  highway  was  complete,  without 
any  further  legislation  on  their  part ;  that  any  future  rise  in  the 
value  of  the  land  would  not  enure  to  the  benefit  of  the  land- 
owner, and  that  it  would  be  unjust  to  hold  that  land  assessed  at 
a  certain  value,  when  not  wanted,  should  for  ever  remain  subject 
to  be  taken  when  wanted,  the  owner  meanwhile  excluded  from 
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participation  in  any  actual  rise  in  value,  and  postponed  until 
some  future  time  for  the  recovery  of  his  damages. 

The  opinion  of  the  court  was  delivered,  February  21st  1861,  by 
Strong,  J. — There  is  no  error  in  this  record.  Poplar  street 
was  one  of  those  laid  upon  the  public  plans  of  the  city,  and 
therefore  could  be  opened  at  the  will  of  the  city  councils.  The 
Act  of  April  21st  1855,  enacted  that  whenever  councils  shall 
deem  the  public  exigency  to  demand  it,  they  may  order  by  ordi- 
nance any  street  laid  upon  any  of  the  public  plans  of  the  city 
to  be  opened,  giving  three  months'  notice  thereof  to  the  owner, 
whereupon  any  of  the  owners  whose  ^ound  will  be  taken  by 
such  street,  <^may  forthwith  petition  the  Court  of  Quarter  Ses- 
sions for  viewers  to  assess  the  damages  which  such  owners  may 
sustain  by  the  opening  of  such  street,  and  if  the  same  be  not 

?aid  within  one  year,  may  sue  said  city  for  the  recovery  thereof: 
Provided  that  security  shall  be  given  by  said  city  to  the  owner 
for  the  payment  of  such  damages,  before  his  ground  shall  be 
actually  taken,  and  the  city  may  indemnify  the  persons  entering 
such  security ;  and  no  proceedings  to  assess  the  damages  on  any 
street  on  such  plan  shall  lapse  by  the  delay  of  a  year  in  paying 
such  damages."  Under  this  act  the  select  and  common  councils, 
by  resolution  approved  September  20th  1855,  directed  the  chief 
commissioner  of  highways  to  give  notice  forthwith  to  the  owners 
(of  whom  the  plaintiff  below  was  one),  that  at  the  expiration  of 
three  months  from  said  notice  they  would  order  Poplar  street  to 
be  opened  for  public  use,  as  they  were  authorized  by  the  Act  of 

1855.  In  pursuance  of  the  resolution,  the  chief  commissioner 

Save  the  notice,  and  the  plaintiff  below  proceeded  to  have  his 
amages  assessed.     The  city  solicitor  attended  the  jury  selected 
to  assess  them,  and  a  report  was  made  on  the  81st  of  October 

1856,  and  duly  confirmed.  The  city  now  insists  that  the  plaintiff 
is  not  entitled  to  recover  the  damages  awarded,  because  councils 
did  not  by  ordinance  order  the  street  to  be  opened,  and  because 
it  has  not  been  actuallv  opened  through  the  plaintiff's  ground. 
But  what  was  the  resolution  of  September  2(H;h  1855,  if  it  was 
not  an  order  to  open  the  street  ?  Why  was  notice  to  be  given 
to  the  plliintiff  that  councils  would  order  it  to  be  opened  at  the 
expirartion  of  three  months,  if  it  was  not  to  enable  him  to  procure 
an  assessment  of  damages  ?  That  the  resolution  was  so  under- 
stood, both  by  the  plaintiff  and  the  city,  cannot  be  doubted.  No 
objection  was  made  to  an  assessment  as  premature,  and  the  alle- 
gation now  that  it  was  unauthorized  seems  to  be  the  result  of  an 
afterthought.  Referring  as  the  resolution  did  to  the  Act  of 
April  2l8t  1855,  designed  as  it  was  to  accomplish  the  purposes 
for  which  that  act .  was  enacted,  and  the  damages  having  been 
assessed  under  it  without  objection  by  the  city,  it  is  not  to  be 


Digitized  by 


Google 


250  SUPREME  COURT  \Philadelphia 

[The  Oitj  of  Philadelphia  v.  Dickson.] 
tolerated  now  that  the  plaintiff  in  error  should  aver  it  to  have 
been  only  notice  of  an  intention  to  order  the  opening  of  the 
street  at  a  future  day. 

And  if  the  damages  were  not  prematurely  assessed,  if  the 
resolution  was  in  substance  an  order  to  open  tne  street,  then  the 
right  to  sue  for  the  amount  of  the  assessment  after  the  expira- 
tion of  the  year,  was  complete.  It  was  not  dependent  upon 
the  question  whether  the  street  had  or  had  not  been  opened. 
The  year  commenced  running,  not  from  the  actual  opening  of  the 
street,  but  from  the  confirmation  of  the  assessment.  The  right 
to  the  use  of  the  property  for  a  street  was  then  complete,  the 
damages  were  then  due,  and  the  public  authorities  might  then 
have  entered  either  on  paying  the  money  or  giving  security  for 
its  payment.     Such  is  the  obvious  meaning  of  the  act. 

It  follows  that  in  our  opinion  the  errors  assigned  have  not 
been  sustained. 

The  judgment  is  affirmed. 

The  City  op  Philadelphia  v.  Smethurst. 

Strong,  J. — The  judgment  is  affirmed  for  the  reasons  given 
in  the  foregoing  opinion. 


^  ^      Simpson  versus  The  Pennsylvania  Fire  Insurance 

Company. 

I/iahUity  of  Fire  Inmrance  Companies  where  there  are  additional  Insu" 
ranees,  or  Changes  in  the  Insurances. — Duty  of  Parti/  Insured  in  sttcA 
cases. —  Waiver  of  Condition  by  Insurer. 

1.  Where  an  insurance  poUcj  provided  that  the  party  assnred  should  with 
reasonable  diligence  give  notice  of  all  additional  insurances  made  in  his  be- 
half, and  of  ail  changes  that  might  be  made  in  such  additional  insurances, 
and  cause  the  same  to  be  endorsed  on  his  policy,  and  stipulated,  that  unless 
such  notice  was  given  the  insured  would  not  be  entitled  to  recover  in  case  of 
loss,  it  was  Held,  that  a  failure  on  the  part  of  the  insured  to  perform  this 
condition,  was  a  bar  to  a  recovery  in  an  action  on  the  policy. 

2.  Where  no  change  was  made  in  the  aggregate  of  the  sums  insur^,  but 
there  was  a  material  alteration  in  the  amount  insured  upon  the  different  sub- 
jects, notice  of  this  alteration  was  held  necessary  in  order  to  render  the  com- 
pany liable  under  a  policy  of  insurance  containing  such  a  stipulation. 

3.  A  waiver  of  tne  performance  of  a  condition  relative  to  notice  of 
*'  changes  made  in  additional  insurances,''  cannot  be  inferred  from  the  receipt 
of  information  of  the  mere  fact  of  an  additional  insurance,  where  there  was 
no  intimation  whatever  given  of  any  change. 

Cbrtificatb  from  Nisi  Prios  to  the  court  in  banc. 
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This  was  an  action  of  as$ump$ity  brought  January  20th  1859, 
by  Hood  Simpson  against  The  Pennsylvania  Fire  Insurance 
dompany,  to  recover  the  amount  insured  on  the  buildings,  stock, 
and  machinery  of  plaintiff,  by  defendants'  policy  No.  13,714, 
dated  December  27th  1862. 

The  declaration  was  in  the  usual  form  on  the  policy  and  en- 
dorsements, setting  forth  the  conditions  of  insurance  at  length, 
to  which  the  defendants  pleaded  the  general  issue. 

On  the  trial,  the  plaintiff  read  in  evidence  the  policy  declared 
on,  for  (10,000,  distributed  on  buildings,  stock,  and  machinery ; 
proved  the  destruction  of  the  property  by  fire,  and  offered  a 
statement  of  the  loss  on  personal  property  and  on  the  mill  build- 
ings, and  an  adjustment  of  the  loss  and  apportionment  of  the 
same  on  the  buildings,  stock,  and  machinery:  all  which  were 
admitted  by  defendants  to  be  correct. 

Plaintiff  also  offered  in  evidence  a  policy  of  insurance  by  the 
Franklin  Fire  Insurance  Company,  dated  December  18th  1852, 
with  the  endorsements  thereon,  and  a  policy  by  the  Royal  In- 
surance Company,  dated  December  2d  1856,  with  a  renewal 
of  the  same,  which  were  admitted  without  objection  by  the 
defendants. 

The  plaintiff  then  proved  by  his  son,  Mr.  Thomas  B.  Simpson, 
that  he  had  effected  the  last  insurance  in  the  Pennsylvania  In- 
surance Company ;  that  the  secretary  of  the  company  had  asked 
him,  January  5th  1858,  whether  there  was  not  $10,000  insured 
in  the  Royal,  which  he  answered  in  the  affirmative;  that  tho 
former  policy  had  expired,  and  that  from  December  27th  1853 
to  January  5th  1857  the  plaintiff  had  no  insurance  in  this 
company,  at  which  time  it^as  renewed  for  one  year,  for  J5000 
instead  of  $10,000. 

There  was  no  dispute  between  the  parties  as  to  the  loss  by 
fire,  amount,  notice,  adjustment,  and  apportionment;  but  the 
defendants  offered  in  evidence  a  policy  of  insurance  on  this  pro- 
perty made  December  2d  1858,  by  the  Royal  Insurance  Company, 
and  made  defence  on  the  following  grounds : — 

The  Pennsylvania  Company  had  insured  the  property,  Decem- 
ber 27th  1852,  for  $10,000,  which  was  apportionea  on  the  build- 
ins  $5000,  on  the  stock  $2000,  and  on  the  machinery  $3000. 

In  the  policy  of  insurance  was  the  following  condition : 

^^  All  persons  having  property  insured  by  this  company,  must 
with  reasonable  diligence  ei^^  notice  of  all  additional  insurances 
made  in  their  behalf  on  the  same,  whether  by  this  company  or 
by  other  insurers ;  and  of  all  changes  that  may  be  made  in  such 
additional  insurances ;  and  cause  such  notice  to  be  endorsed  on 
their  policies ;  and  each  company  shall  be  liable  to  the  payment 
only  of  a  rateable  proportion  of  any  loss  or  damage  which  may 
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be  sustained ;  and  unless  such  notice  is  given,  the  insured  vlU 
not  be  entitled  to  recover  in  case  of  loss." 

In  compliance  with  the  requirements  of  this  condition,  on  the 
14th  December  1853  the  plaintiff  notified  the  defendants  of  an 
additional  insurance  effected  in  the  "Royal  Insurance  Com- 
pany/' divided  as  follows:  On  buildings,  $1000;  on  stock, 
$2000 ;  on  machinery,  $7000. 

These  policies  expired — the  defendants'  on  the  27th  December 
1853 ;  the  policy  of  the  Royal  Insurance  Company  on  2d  Decem- 
ber 1854. 

On  the  5th  January  1857,  the  Pennsylvania  Fire  Insurance 
Company  insured  plaintiff  for  $5000,  divided  as  follows:  On 
building,  $500 ;  on  machinery,  $3500 ;  on  stock,  $1000. 

On  the  5th  January  1858,  this  insurance  was  renewed  both  as 
to  amount  and  division. 

During  the  existence  of  these  last  two  insurances  no  notice 
was  given  of  an  insurance  of  $10,000,  which  had  been  effected  in 
the  "  Royal"  in  December  1856.  It  was  not  discovered  until 
after  the  fire  of  19th  August  1858,  when  it  appeared  that  there 
was  an  insurance  in  the  Royal;  not  as  it  existed  under  the  policy 
of  1853,  but  that  the  amount  had  been  subdivided  among  the 
subjects  of  insurance  in  such  a  mode  as  to  defeat  that  rateable 
proportion  which  the  conditions  of  insurance  were  intended  to 
secure. 

The  following  points  were  presented  by  the  defendant : — 

I.  That  the  conditions  of  insurance  annexed  to  the  policy, 
when  referred  to  in  that  instrument,  are  part  of  the  contract, 
and  have  the  same  effect  as  though  written  in  the  body  of  the 
contract. 

II.  That  the  notice  of  additional  insurance,  as  required  by  the 
sixth  condition,  was  indupen%ablej  and  was  not  complied  with  by 
the  notice  of  additional  insurance  endorsed  on  the  policy  at  the 
time  of  the  original  insurance : 

1st.  Because  the  subject-matter  of  insurance  was  changed  by 
the  division  of  the  amount  of  insurance. 

2d.  Because  the  rateable  proportion  of  the  loss  which  defend- 
ants would  be  bound  to  pay  would  be  increased  by  the  subdivision 
of  the  amount  of  insurance  among  the  different  subjects  of  insu- 
rance. 

8d.  Because  the  risk  to  the  Royal  Insurance  was  reduced  by 
the  subdivision,  and  was  subject  to  a  less  premium. 

III.  That  if  the  contract  with  defendants  was  a  renewal,  then 
it  carried  with  it  the  notice  of  additional  insurance  only  in  the" 
mode  in  which  it  appeared  as  endorsed  on  the  policy — a  renewal 
being  a  repetition  of  that  which  had  previously  existed.  A  re- 
newal of  a  contract  of  insurance  carries  the  original  contract  ia 
terms. 
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Adjustment  of  loss  on  this  construction  of  the  policy  will  be 
as  foUovs : — 


f  Royal,  .... 
PennsrlTania,  .  . 
Franklin,  .  .  . 
North  Ameriea,    • 

Totals,        •    •    •    • 

Sst  of  damage  as  agreed  upeD« 


Amonnts 
payable,  " 


'Royal,     .    .    . 
Pennsylvania, 
Franklin,     .    . 

^  North  Amerie% 


Totals, 


$1,000 
600 
500 
250 


$2,250 

$3,892  59 

$1,000 
500 
500 
250 


$2,250 


stock.      I  BiMhlnery. 


$2,000 
1,000 

1,000 
500 


$4,500 

$4,225  68 

$1,878  08 
939  04 
939  04 
459  52 


$7,000 
3,500 
3,500 
1,750 


ToUL 


$10,000 
5,000 
5,000 
2,500 


$15,750 

$4,452  50 

$1,978  90 
989  45 
989  45 
494  72 


$22,500 

$12,570  68 

$4,856  98 
2,428  49 
2,428  49 
1,214  24 


$4,225  68  $4,452  52,  $19,928  20 


Adjustment  on  plaintiff's  construction,  as  follows  :- 

Royal, $1,11013 

Penn^lyaaia,   «•••••  3,15232 

Franklin 3,152  33 

North  America, 1,576  17 


$8,990  95 

The  learned  judge  at  Nisi  Prius  charged  the  jury  as  follows  :-r- 

^^  Under  the  proyed  and  admitted  facts  of  this  case,  I  regard  it 
as  entirely  a  question  for  the  court.  The  defendants  agreed  to 
indemnify  the  plaintiff  against  loss  by  fire,  to  a  certain  extent, 
«[>ecified  in  the  policy,  but  upon  certain  conditions.  One  of 
those  conditions  was,  that  the  assured  should  with  reasonable 
diligence  give  notice  of  all  additional  insurances  made  in  his 
behalf  on  the  property,  whether  by  the  defendants  or  other 
insurers,  and  of  all  changes  that  might  be  made  in  such  addi- 
tional insurances,  and  cause  such  notice  to  be  endorsed  upon  his 
policy.  It  was  stipulated  that,  unless  such  notice  was  given,  the 
insured  would  not  be  entitled  to  recover  in  ease  of  loss. 

"This  condition  was  not  arbitrary  or  unimportant.  The 
security  of  the  insurer  requires  that  the  total  insurance  upon 
property  shall  not  exceed  or  even  equal  its  value.  If  it  does, 
the  inducement  to  caution  and  carefulness  on  the  part  of  the 
assured  no  longer  exists.  In  such  a  case  it  may  be  to  the  interest 
of  the  assured  that  fire  should  destroy  his  property ;  therefore  the 
insurers  make  it  a  condition  of  their  liability  that  they  shall  be  fur- 
nished with  notice  of  all  additional  insurance,  for  every  new  policy 
increases  their  own  risk  by  removing  or  lessening  the  inducement 
of  the  insured  to  watchfmness  and  caution  in  preventing  fire. 

"  Still  another  reason  exists  for  making  notice  of  additional 
insurance  a  condition  upon  which  the  liability  of  the  insuring 
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company  depends.  It  is  that  they  may  know  the  extent  of  their 
liability.  They  are  bound  to  pay  but  a  rateable  share  of  the 
loss,  that  is,  such  proportion  of  it  as  the  amount  they  insure 
bears  to  the  aggregate  of  all  sums  insured  by  themselves  and  all 
other  insurers.  To  knovr,  therefore,  what  their  liability  is  they 
must  be  informed  whether  other  insurance  has  been  effected  upon 
the  same  property,  and  if  so,  how  much.  Such  are  the  reasons 
for  inserting  such  a  condition  into  the  policy,  and  the  obligation 
to  give  the  notice  of  additional  insurance,  or  changes  therein,  is 
imposed  upon  the  assured,  because  it  is  he  who  obtains  the  other 
policies,  and  who,  therefore,  knows  of  their  existence  and  amount. 
Here  Mr.  Simpson  undertook  to  eive  such  notice,  and  the  com- 
pany undertook  to  pay  in  case  of  a  loss,  only  on  condition  that 
he  would. 

^^  Now  what  are  the  facts  ?  There  is  no  dispute  in  regard  to 
the  destruction  of  the  property  insured  by  fire,  nor  in  regard  to 
the  amount  of  t^e  plaintiff's  loss ;  these  things  are  proyed  and 
admitted,  but  the  defendants  say  they  are  not  liable  to  pay, 
because  the  plaintiff  has  not  complied  with  the  conditions  upon 
which  their  liability  was  agreed  to  depend.  He  did  not  giye  them 
notice  of  changes  made  in  additional  insurance,  which  he  had 
effected  in  one  company,  nor  of  a  policy  taken  out  in  still  another. 

"The  policy  upon  which  suit  is  brought  was  originally  for 
J10,000,  dated  December  27th  1852,  and  to  continue  for  one 
year  from  that  day.  It  was  suffered  to  expire  without  renewal, 
but  during  its  continuance  Mr.  Simpson  effected  an  additional 
insurance  upon  the  same  property,  in  the  Royal  Insurance  Com- 

{)any,  to  the  amount  of  (10,000.  This  was  distributed  as  fol- 
ows:  $1000  upon  the  building,  $2000  upon  the  stock,  and  $7000 
upon  the  machinery.  This  was  the  same  in  effect  as  if  three 
different  policies  had  been  taken  out,  one  upon  the  building,  one 
upon  the  stock,  and  the  other  upon  the  machinery.  Of  this 
insurance,  so  made,  he  gave  the  defendants  notice,  and  it  was 
endorsed  upon  the  policy  now  in  suit,  December  14th  1854;  on 
the  2d  of  December  1856  a  new  policy  was  taken  out  in  the  Royal 
Insurance  Company,  in  lieu  of  the  first,  also  for  $10,000,  but  a 
distribution  of  the  amount  insured  was  made  entirely  different 
from  that  which  was  made  in  the  first  policy;  changes  were 
made  in  the  sums  insured  upon  the  building,  the  stock,  and  the 
machinery.   Of  the  changes  made  in  the  insurance  by  this  second 

Eolicy  in  the  Royal,  no  notice  was  ever  given  to  the  defendants 
y  Mr.  Simpson,  the  plaintiff. 
"  The  policy  continued  in  force  until  after  the  fire,  August 
19th  1858.  While  it  was  thus  in  force,  on  the  6th  January  1867, 
the  plaintiff  revived  his  policy  in  the  oflSce  of  the  defendants,  and 
renewed  the  same  for  one  year,  for  $5000,  one-half  of  the  amount 
originally  insured.  This  was  effected  by  the  payment  of  one-half 
of  the  premium,  and  having  it  endorsed  on  the  original  policy. 
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January  5th  1858,  it  was  again  renewed  for  one  year,  and  during 
that  year  the  fire  took  place.  When  renewed  the  last  time,  the 
agent  of  the  plaintiff  was  asked  by  the  secretary  of  the  defend- 
ants, if  there  were  not  $10,000  insured  in  the  Royal,  to  which 
he  replied  there  were.  Insurance  in  the  Royal  was  at  that  time 
endorsed  upon  the  policy,  and,  also,  a  statement  of  the  mode  of 
its  distribution.  Possibly  the  secretary  of  the  defendants  may 
have  referred  to  that,  but  whether  he  did  or  not,  the  defendants 
were  entitled,  under  the  provisions  of  the  contract,  to  notice  of 
any  material  change  which  had  been  made  in  that  insurance.  A 
different  distribution  of  the  sum  insured  was  a  very  material 
change.  It  directly  affected  the  extent  of  the  defendants'  lia- 
bility. No  change,  indeed,  was  made  in  the  aggregate  of  the 
sums  insured,  but  in  the  amount  insured  upon  the  different  sub- 
jects there  was  a  thorough  alteration.  Of  this  alteration  Mr. 
Simpson  gave  no  notice,  yet  such  notice  was  the  very  thing  which 
the  sixth  condition  of  the  defendants'  policy  stipulated  he  should 
give  before  they  would  be  liable  to  pay.  He  was  to  give  notice 
not  only  of  additional  insurance,  but  of  any  changes  in  such  insu- 
rance. Of  course  this  must  be  understood  to  refer  to  any  change 
which  materially  affected  the  risk  assumed  by  the  defendants. 
They  had  received  notice  in  1854,  that  $7000  had  been  insured 
upon  the  machinery.  It  was  material  to  them  to  know  that  a 
change  had  been  made  in  that  sum,  so,  also,  in  regard  to  the 
amounts  insured  upon  the  stock  and  building. 

"  There  was,  therefore,  no  performance  of  the  condition  upon 
which  the  liability  of  the  defendants  was  agreed  to  depend.  Nor 
do  I  perceive  any  evidence  to  submit  to  you  from  which  you 
could  infer  that  performance  of  the  condition  was  waived.  The 
only  thing  relied  upon  as  evidential  of  a  waiver  is  what  I  have 
already  stated.  On  the  5th  of  January  1858,  more  than  a  year 
after  the  policy  in  the  Royal  had  been  changed,  and  one  year 
after  the  policy  of  the  defendants  had  been  revived,  they  were 
informed,  in  answer  to  their  question,  that  $10,000  were  insured 
in  the  Royal.  But  the  material  thing  for  them  to  know  was  how 
much  was  insured  on  stock,  how  much  on  machinery,  &c.,  that 
it  might  be  endorsed  upon  the  policy.  The  assured  was  under 
obligation  to  do  two  things,  to  give  notice  of  additional  insurance, 
and  to  give  notice  of  changes,  and  have  them  endorsed  upon  the 
policy.  BQs  default  here  is  in  the  latter,  but  he  had  given  no 
intimation  of  change.  Of  course  there  was  no  obligation  to 
inquire ;  nothing  to  make  inquiry  a  duty.  Waiver  is  generally 
a  thing  of  intention.  There  caii  be  no  intention  to  waive  where 
there  is  no  knowledge  that  anything  can  be  waived,  no  knowledge 
of  any  duty  to  be  performed.  The  act  of  the  secretary  was  receiv- 
ing an  imperfect  performance  without  objection. 

"  In  the  view  which  I  take  of  the  case,  therefore,  gentlemen, 
your  verdict  should  be  for  the  defendants." 
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Under  these  instructions  there  was  a  verdict  and  judraient  in 
favour  of  defendants,  whereupon  the  plaintiff  sued  out  this  writ, 
averring  here  that  the  court  erred, 

1.  In  charging  the  jury  that  there  was  no  performance  of  the 
condition  on  which  the  liability  of  the  defendants  was  agreed  to 
depend. 

2.  In  charging  the  jury  that  there  was  no  evidence  from  which 
they  could  infer  that  performance  of  the  condition  had  been 
waived. 

3.  In  charging  the  jury  that  their  verdict  should  be  for  the 
defendants. 

Wm.  U.  Smith  and  Win.  A.  Porter,  for  plaintiff.—!.  There 
was  error  as  here  assigned.  Even  if  the  change  made  in  the 
amounts  insured  by  the  Royal  was  important,  it  was  made  when 
the  defendants  had  no  right  to  be  informed  of  it.  The  first 
policy  expired  December  27th  1852,  and  in  January  1857,  it 
was  renewed  for  $5000,  at  which  time  the  secretary  of  the  com- 
pany was  informed  of  the  insurance  in  the  Royal,  and  the  dis- 
tribution in  the  new  policy  arranged  on  a  plan  entirely  different 
from  the  old  one.  If  the  clause  on  which  defendants  rely  is  ca- 
pable of  more  than  one  construction,  the  one  most  favourable  to 
the  assured  will  be  adopted :  Western  Insurance  Go.  v.  Cropper, 
8  Casey  851.  If  the  notice  was  insufficient,  the  defendant  was 
bound  to  object  at  the  time  it  was  given :  Yos  v.  Robinson,  9 
Johns.  192;  6  Cowen  404,  415. 

2.  The  learned  judge  erred  in  saying  there  was  no  evidence  of 
waiver  of  notice.  The  conversation  between  the  secretary  and 
Mr.  Simpson  was  some  evidence,  and  should  have  gone  to  the 
jury. 

8.  The  case  was  one  for  the  consideration  of  the  jury :  Inland 
Insurance  Co.  v.  Stauffer,  9  Casey  897. 

ffazelhitr$tj  for  defendant,  contended,  I.  That  the  conditions 
of  insurance  annexed  to  the  policy,  when  referred  to  in  that  in- 
strument, are  part  of  the  contract :  Fire  Association  of  Philadel- 
phia V.  Williams,  2  Casey  196. 

U.  That  notice  of  additional  insurance  and  of  all  changes 
therein,  as  required  by  the  sixth  condition,  was  indispensable, 
and  was  not  complied  with  by  the  notice  of  additional  insurance 
endorsed  on  the  policy  at  the  time  of  the  original  insurance : 

1.  Because  the  subject-matter  of  insurance  was  changed  by 
the  division  of  the  amount  of  insurance; 

2.  Because  the  rateable  proportion  of  the  loss  which  defend- 
ants would  be  bound  to  pay,  would  be  increased  by  the  subdivision 
of  the  amount  of  insurance  among  the  different  subjects  of  insu- 
rance: and 
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8.  Because,  by  the  subdivision,  the  risk  to  the  Royal  Compa- 
ny was  diminished,  while  that  of  the  Pennsylvania  Company  was 
increased. 

III.  There  was  no  performance  of  the  condition  on  which  the 
liability  of  the  defendants  could  be  made  to  depend.  The  con- 
dition is  addressed  to  the  insured  ezclusivelv,  and  is  neither 
arbitrary  nor  unimportant.  It  induces  carefulness  and  caution 
on  the  part  of  the  assured,  because  it  restricts  them  to  an 
insurance  within  the  value  of  the  property,  which  is  important 
for  the  insurer,  who  is  also,  by  a  compliance  with  it,  informed 
as  to  the  extent  of  his  liability.  Vos  v.  Robinson,  cited 
by  plaintiff,  has  no  bearing  on  this  point,  but  refers  only  to  the 
sufficiency  of  notice.  Here  none  was  given  to  defendants.  Nor 
was  there  any  evidence  from  which  the  jury  could  infer  that  it 
had  been  waived,  or  that  defendant  had  done  any  act  towards  a 
compliance  with  this  notice  of  changes.  The  case  of  The  Inland 
Insurance  Co.  v.  Stauffer  is  an  authority  in  favour  of  the  position 
assumed  by  defendants. 

The  opinion  of  the  court  was  delivered  February  21st  1861 : 
Per  Curiam. — ^We  do  not  discover  any  error  in  this  trial. 
And  it  is  not  necessary  that  we  should  discuss  the  question 
raised :  for  it  is  very  properly  presented  and  decided  in  the 
charge  given  to  the  jury  at  Nisi  Rrius. 

Judgment  affirmed. 
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Proper  Course  of  Proceedingt  in  Equity  for  an  Account  between  Part- 
ners. 

1.  On  a  bill  in  equity  for  an  acooant  between  partners,  the  defendant's  lia- 
bility to  acooant  is  a  preliminary  question  in  the  cause,  which  should  be 
decided  by  a  decree  for  or  against  him  before  reference  to  a  master,  on  the 
general  questions  connected  with  their  partnership  transactions. 

2.  Where  the  answer  of  a  respondent  avers  an  assignment  of  complainant's 
interest  in  the  concern,  under  which  his  right  to  an  account  is  denied,  the 
assignment  becomes  thereby  a  preliminary  question  to  be  disposed  of  by  a 
jury,  unless  the  parties  prefer  a  master  or  a  referee. 

3.  Where  therefore  this  rule  was  disregarded,  and  the  bill,  the  answers, 
and  testimony  exhibited  an  indiscriminate  mixture  of  allegations  and  evi- 
derice  on  the  main  and  preliminary  questions  in  the  cause,  and  the  bill  was 
dismissed  without  anything  to  show  which  of  the  questions  were  decided 
against  the  complainant,  this  court  reversed  the  decree  of  the  court  below, 
and  remitted  the  cause,  to  be  proceeded  in  according  to  the  course  of  equity 
practice. 

Certiorari  to  the  Common  Pleas  of  Philadelphia  eourUy. 
2  Wr.— 17 
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In  Equity. — This  was  a  proceeding  in  equity  by  Robert  Ooll- 
yer,  against  Perry  McNiell  and  George  Collyer.  The  parties 
were  partners  for  the  purpose  of  fulfilling  a  contract  which 
George  Collyer  had  made  with  the  Blue  Ridge  Railroad  Com- 
any,  for  cutting  a  tunnel  through  the  Blue  Ridge,  in  Pickens 
)istrict,  South  Carolina.  The  firm  name  was  George  Collyer  & 
Co.  The  work  was  commenced  by  the  partners,  who  continued 
until  December  1857,  when  they  sold  out  their  stock,  &(5.,  to 
Humbird,  Hitchcock  &  Co.,  settled  with  the  railroad  company, 
and  dissolved  partnership.  The  balance  due  to  the  firm  from 
the  company  was  $28,833.83,  which,  according  to  the  allegations 
of  the  complainant,  was  taken  up  by  McNiell  and  George  Coll- 

Jer,  McNiell  haying  received  $18,833.83,  and  George  Collyer 
15,000.  The  bill  of  complainant,  which  was  filed  May  8d 
1858,  prayed  for  an  account,  an  injunction,  and  a  receiver.  An 
injunction  was  granted  and  a  receiver  appointed,  but  the  injunc* 
tion  was  afterwards  dissolved  on  the  application  of  George 
Collyer,  who,  in  his  answer,  filed  June  18th  1858,  denied  that 
Robert  Collyer  was  a  member  of  the  firm,  having  sold  his  interest 
therein  to  the  respondent. 

McNiell,  in  his  answer,  which  was  filed  September  21st  1858, 
admitted  that  he  had  the  sum  of  $18,888.88  in  his  hands,  but 
did  not  deny  Robert  CoUyer's  interest  in  the  partnership,  or  that 
he  was  entitled  to  an  account,  but  expressed  a  desire  that  an 
account  might  be  had,  and  the  affairs  of  the  partnership  closed. 
To  these  answers  replications  were  filed  September  22d  1858, 
and  a  master  appointed,  by  whom  a  volume  of  testimony  was 
taken  in  the  cause.  On  the  11th  of  June  1859,  the  bill  was 
dismissed,  whereupon  the  case  was  removed  into  this  court  by 
the  complainant,  who  assigned  the  dismissal  of  his  bill  by  the 
court  below  for  error. 

Henry  T.  King^  for  appellant. 

TT.  L.  Eir9t  and  J.  D.  Bennett,  for  appellee. 

The  opinion  of  the  court  was  delivered,  February  21st  1861,  by 
LowRiB,  C.  J. — ^This  case  was  evidently  tried  improperly,  and 
therefore  it  comes  up  before  us  in  a  shape  that  does  not  entitle 
it  to  decision  by  us.  The  preliminary  question  of  the  cause,  the 
defendant's  liability  to  account,  was  not  distinguished  from  the 
question  how  much  would  be  due  on  the  account,  and  therefore 
there  was  no  preliminary  decree  for  or  against  the  right  to  an 
account,  and  the  bill,  answers,  and  testimony  contain  an  indis- 
criminate mixture  of  allegations  and  evidence  on  both  these 
Juestions,  and  we  have  nothing  to  show  which  of  them  was 
ecided  against  the  plaintiff. 
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The  preliminary  question  ought  to  haye  heen  decided  first, 
and  on  the  pleadings  it  would  have  been  decided  in  favour  of  the 
plaintiff,  but  for  the  defendants'  allegation  that  the  plaintiff  had 
assigned  to  the  defendant  Collyer  all  his  interest  The  fact  of 
the  assignment  thus  became  the  preliminary  question,  and  the 
evidence  ought  all  to  have  been  directed  to  it.  The  parties  have 
made  that  a  very  complicated  question,  and  we  think  the  decision 
of  if  ought  to  have  been  referred  to  a  jury,  unless  the  parties 

{refer  a  master  or  referee.  We  are  quite  unwilling  to  decide  it. 
f  the  pM4  of  assignment  be  proved  as  alleged,  whether  made 
bond  fide  or  with  the  fraudulent  purpose  of  both  parties  to  make 
use  of  it  as  a  means  of  defrauding  the  railroad  company,  then 
the  bill  ought  to  be  dismissed ;  but  if  not  made  at  all,  there 
ought  to  be  a  decree  for  an  account,  and  then  the  case  otjght  to 
go  to  a  master  to  take  the  account.  That  this  course  may  be 
pursued,  we  must  reverse  this  decree. 

Decree. — This  cause  came  on  for  hearing  on  an  appeal 
from  the  decree  of  the  Court  of  Common  Pleas  of 
Philadelphia  dismissing  the  plaintiff's  bill,  and  was 
argued  by  counsel,  and  now,  after  due  deliberation 
had  thereon,  it  is  ordered  and  decreed  that  the  said 
decree  of  the  Common  Pleas  be  reversed,  and  that 
the  cause  be  remitted  to  the  said  court  to  be  further 
proceeded  in  according  to  the  course  of  eauity  prac- 
tice. And  it  is  further  ordered  that  on  tne  trial  of 
the  issue  relative  to  the  assignment,  the  parties  have 
leave  to  read  in  evidence  the  testimony  already 
taken  by  the  examiner,  so  far  as  the  same  is  relevant 
to  said  issue. 


Carlile^s  Appeal. 

Ltdbilt^  o/UxectUan. 

A  testator  directed  that  his  real  estate,  at  the  written  request  of  a  miuority 
of  his  children,  should  be  sold  bv  his  executors,  and  the  proceeds  equally  di- 
vided between  them.  By  a  codicil,  he  provided,  that  all  the  rents,  ^.,  after  the 
payment  of  groand-rents^  taxes,  ana  necessary  renairs,  shonld  be  paid  by 
nit  exeoators  to  one  of  his  daughters,  for  the  term  or  four  years.  This  daugh- 
ter, who  was  living  in  one  of  testator's  houses  at  the  time  of  his  deaUi,  re- 
muned  there  about  twenty-one  months  after  the  termination  of  the  four  years 
named  in  the  codicil,  dunng  which  time  she  receiyed  the  rents  of  the  other 
real  estate,  sometimes  in  her  own  name,  and  sometimes  as  ag^t  for  the  exe- 
cnlors,  but  without  any  proof  of  her  appointment  or  reoogniti<m  as  agent ;  it 
was  ffdd, 

1.  That  the  executors,  as  such,  were  not  jointly  responsible  for  the  rents, 
ftc.,  which  accrued  after  the  termination  of  the  fbur  years  named  in  tiie  ood- 
itil,  nor  severally  responsible,  except  for  rent  aotually  receifed. 
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2.  That,  after  this  tenn  had  expired,  the  devisee,  who  had  been  in  the  excla- 
sive  receipt  of  the  rents,  became  a  tenant  in  common  with  her  oo-deyiseee, 
and  was  hable  to  them  for  rents  thereafter  accruing,  and  not  to  the  executors, 
whose  control  oyer  the  property  had  ended ;  and 

3.  That  therefore,  it  was  error  to  charge  the  executdrs  in  their  account  for 
rents  which  accrued  after  the  termination  of  their  trust  under  the  will. 

Certiorari  to  the  Orphans'  Court  of  Philadelphia. 

This  was  an  appeal  by  Hudson  Carlile  and  John  W.  Moore, 
executors  of  the  last  will  and  testament  of  David  Carlile,  from 
the  decree  of  the  Orphans'  Court,  confirming  the  report  of  the 
auditor  appointed  to  audit,  settle,  and  adjust  their  account. 

By  the  auditor's  report,  the  following  were  the  material  facts 
in  the  case : — 

.  David  Carlile,  the  testator,  died  March  14th  1858,  seised  of 
certaii)  tenements  and  lots  of  ground,  one  of  them  situate  on  the 
east  side  of  Sixth  street  below  Coates  street,  and  another  con- 
stituting a  court  on  a  lot  situate  on  the  south  side  of  Coates 
street  east  of  Sixth  street,  in  the  citj  of  Philadelphia. 

Bj  his  last  will,  dated  the  SOth  daj  of  September,  a.  d.  1848, 
and  proved  March  21st  1853,  he  directed,  in  regard  to  his  real 
estate,  that  at  the  written  request  of  a  majoritj  of  his  children, 
it  should  be  sold  bj  his  executors,  and  the  proceeds  thereof 
equally  divided  among  his  seven  children. 

He  afterwards,  bj  a  codicil  dated  the  8th  day  of  January 
1853,  provided  as  follows,  viz. :  "  I  direct  that  all  the  rents,  &c., 
arising  from  my  real  estate,  after  the  payment  of  my  debts, 
ffround-rents,  taxes,  and  necessary  repairs,  be  paid  over  to  my 
daughter  Elizabeth,  by  my  executors,  my  brother  Hudson  Car- 
lile, and  John  W.  Moore,  for  the  term  of  four  years.  This  pro- 
vision for  my  said  daughter  Elizabeth's  support  is  intended 
solely  and  exclusively,  provided  she  receives  no  aid  or  support 
from  her  husband,  tfohn  McNamee,  who  has  left  her  destitute 
and  without  any  support  whatever  for  her  and  her  children. 
Second,  I  direct  all  my  furniture  to  be  valued  and  delivered  to 
my  said  daueter  Elizabeth,  provided  she  is  without  support 
from  her  said  husband.  But  if  my  said  daughter  Elizabeth 
should  receive  an  adequate  support  for  herself  and  children,  at 
any  time  within  four  years  (whicn  support  is  to  be  so  considered 
by  my  said  executors),  from  her  husband,  or  at  any  time  within 
that  period  should  reside  with  him,  then  in  such  or  either  case 
my  said  executors,  as  herein  mentioned,  shall  immediately  carry 
out  the  execution  of  my  last  will  and  testament  as  herein 
referred  to.  And  I  do  ratify  and  confirm  my  said  will  in  every- 
thing, except  where  the  same  ia  hereby  revoked  and  altered  as 
aforesaid." 

Elizabeth  resided  with  her  father  in  the  Sixth  street  house  at 
the  time  of  his  death,  and  continued  to  occupy  the  same  until 
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the  18th  day  of  October  1858.  On  or  about  March  7th  1857, 
application  was  made  by  John  W.  Moore,  one  of  the  executors, 
to  Mrs.  Reeves  to  sign  a  paper,  in  order  to  carry  out  the  testa- 
tor's will  by  the  sale  of  his  real  estate,  but  the  requisite  consent 
of  a  majority  of  the  heirs  was  not  obtained,  and  the  court,  upon 
a  petition  of  four  of  said,  heirs,  on  the  9th  day  of  July,  A.  D. 
1858,  ordered  a  sale  of  said  real  estate  to  be  made  by  said 
executors,  and  directed  security  to  be  entered  in  the  sum  of  four 
thousand  dollars,  which  order  was  duly  complied  with.  The 
premises  on  Coates  street  sold  to  R.  J.  Kidgway  for  the  sum  of 
92675,  on  the  6th  day  of  October  1858,  and  the  premises  on 
Sixth  street  sold  to  Martha  M.  Townsend  for  $2800,  on  the  6th 
day  of  December  1858,  which  sales  were  afterwards  duly  con- 
firmed by  the  court,  deeds  delivered,  and  the  possession  given  up 
by  the  executors  to  the  said  purchaser  on  the  21st  day  of  January, 
A.  D.  1859. 

Mrs.  McNamee  had  collected  the  rents  of  the  Coates  street 
and  court  houses,  had  given  receipts  as  agent  for  and  in  tho 
name  of  Hudson  Garlile,  executor,  and  had  acted  as  agent  for 
the  executors  in  regard  to  these  properties,  sometimes,  however, 
signing  receipts  in  her  own  name.  It  did  not  appear  that  any 
rent  was  ever  fixed  upon  for  the  house  occupied  by  her.  She 
paid  ground-rent,  mortgage  interest,  taxes,  water-rent,  and 
repairs  during  the  four  years  succeeding  her  father's  decease, 
on  all  these  properties,  and  continued  to  collect  the  rente  of  the 
tenanted  houses,  and  to  occupy  the  Sixth  street  house  up  to  the 
18th  day  of  October  1858.  The  counsel  for  certain  of  the 
devisees  claimed, 

1.  To  surcharge  the  accountants  with  a  sum  equal  to  the  rent 
of  all  the  houses,  including  the  Sixth  street  house,  for  a  period 
of  one  year  and  two  months,  to  wit,  from  March  18th  1867,  to 
January  21st  1869,  and  produced  a  number  of  witnesses  to  show 
the  rente  collected  by  Mrs.  McNamee,  as  also  the  value  of  the 
house  on  Sixth  street  which  she  occupied. 

This  was  resisted  by  the  executors,  for  whom  it  was  argued,  that 
they  could  not  be  surcharged  here  upon  that  account,  the  fund 
in  court  being  the  proceeds  of  real  estate  sold,  for  which  security 
had  been  entered,  and  that  to  so  surcharge  the  executors  would 
impose  a  greater  liability  on  the  securities  than  they  had  assumed ; 
that  the  heirs  were  entitled  to  possession  immediately  on  the 
expiration  of  the  four  years*  term,  and  that  Mrs.  McNamee 
alone  was  liable  to  them  for  the  rents  after  that  time. 

The  auditor  charged  the  executors  with  the  profits  of  the  real 
estate  while  in  their  possession,  and  after  the  expiration  of  Mrs. 
McNamee's  term  of  four  years,  to  wit,  with  the  rent  of  the  house 
in  Coates  street  for  twenty-one  months,  at  J8.50  per  month, 
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with  rent  for  twentj-one  months  of  the  five  conrt  houses,  at  fS 
each)  making  9703.50,  less  $34.67  for  commission. 

At  the  first  meeting,  an  effort  was  made  to  charge  the  account- 
ants with  the  rent  of  the  house  occupied  by  Mrs.  McNamee  from 
the  expiration  of  her  four  years'  term.  This  the  auditor  refused 
to  do,  deciding  that  though  she  might  be  liable  to  account  to  her 
co-tenants,  yet  the  executors  were  not  chargable  with  it  in  their 
account.  He  reported  the  annual  rent  of  the  house  at  $200,  so 
that  it  mieht  be  charged  against  her  distributiye  share,  if  neces- 
sary, which  was  done  in  a  subsequent  report. 

2.  Objection  was  also  made  to  the  allowance  of  cash  paid  to 
Dr.  Moore,  and  for  funeral  expenses,  which  it  was  contended  were 
debtSj  bj  the  terms  of  the  will,  to  be  paid  by  the  executors  out 
of  the  rents  and  profits  of  the  real  estate,  during  Mrs.  McNamee's 
term  of  four  years,  the  intention  of  the  testator  being  to  giye 
her  only  the  net  profits  of  the  rents,  &c.,  for  four  years,  after  pay- 
ment of  all  debts,  interest,  &c« 

The  auditor  took  this  yiew  of  the  case,  and  rejected  the  bill 
of  Dr.  Moore,  as  the  only  item  which  properly  came  under  the 
term  debts. 

There  were  seyeral  other  objections  made,  some  of  which  were 
allowed,  and  others  rejected,  by  the  auditor  in  his  final  report. 
Exceptions  were  filed  to  the  confirmation  of  the  report  b^  the 
executors  and  the  deyisees,  which,  on  argument,  were  dismissed, 
and  the  report  confirmed. 

The  case  was  then  remoyed  into  this  court  by  eertiorariy  where 
the  following  errors  were  assigned  by  the  executors : — 

The  Orphans'  Court  erred : 

1.  In  surcharging  the  executors  with  the  yalue  of  the  rents 
of  the  testator's  house  on  Coates  street,  and  his  houses  in  the 
court. 

2.  In  deciding  that  Mrs.  McNamee  was  the  agent  of  the 
executors  after  the  expiration  of  her  term  of  four  years,  and 
that  they  had  possession  of  the  real  estate  by  means  of  her 
agency. 

3.  In  disallowing  the  credit  claimed  by  the  executors  for 
the  payment  of  Dr.  Moore's  bill. 

4.  In  charging  Mrs.  McNamee  with  rent  for  the  house  she 
occupied,  and  deducting  the  amount  from  her  share  of  the 
estate,  and  distributing  it  among  the  deyisees. 

Thomas  S.  Smith,  for  appellant. 

Thomas  J.  Clayton,  for  appellees. 

The  opinion  of  the  court  was  deliyered,  February  21st  1861,  by 
Strong,  J. — We  do  not  concur  in  opinion  with  the  auditor  and 
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the  court  below,  that  the  executors  should  be  surcharged  with 
the  rents  of  the  real  estate,  after  the  expiration  of  the  term 
during  which,  by  the  will  of  the  testator,  they  were  given  to  Mrs, 
McNamee.  There  are  several  reasons  for  our  cGssent,  The 
executors  are  not  accounting  as  such,  and  it  is  only  their  trust 
as  executors  that  is  under  review.  The  will  gave  them  no  right 
to  receive  the  rents,  issues,  and  profits  of  the  real  estate  for  any 
longer  time  than  during  the  four  years  immediately  succeeding 
the  testator's  death.  The  property  was  not  devised  to  them, 
nor  was  any  power  to  sell  given  bv  the  will,  except  in  a  certain 
contingency  which  never  happened.  Until  the  end  of  four  years 
they  were  directed  to  pay  the  rents  to  Mrs.  McNamee  after 
making  certain  deductions,  and  so  far  they  had  rightful  control 
of  the  property ;  but  when  the  four  years  expired,  the  children 
of  the  testator  were  entitled  to  immediate  possession,  from  which 
they  could  not  be  excluded  by  any  action  of  the  executors.  Then 
the  appellants  neither  had  the  legal  power,  nor  were  they  under 
obligation,  to  collect  rents  which  accrued  after  the  expiration  of 
the  term.  To  such  rents  their  trust  did  not  extend,  and  they  are 
no  more  accountable  for  them  as  executors  than  is  an  ordinary 
administrator  answerable  aa  such  for  the  rents  of  the  real  estate 
of  his  deceased  intestate.  Much  less  are  they  accountable  jointly. 
If,  after  the  close  of  the  term,  either  of  them  received  the  rents, 
he  might  be  responsible  to  the  owners  of  the  remainder  to  which 
such  rents  were  incident ;  but  his  receipt  could  impose  no  obli- 
gation upon  his  co-executors,  and  the  appellants  have  not  made 
themselves  jointly  liable  by  bringing  any  such  collections  into 
the  joint  account.  When,  therefore,  the  auditor  undertook  to 
inquire  whether  they  had  personally  or  by  agent  collected  rents 
which  accrued  after  March  18th  l867,  when  Mrs.  McNamee's 
term  expired,  he  was  passing  upon  a  matter  which  had  no  con- 
nection with  their  account  as  executors.  It  was  a  thing  beyond 
their  trust  under  the  will. 

.  And  we  think  that,  in  regard  to  this  outside  inquiry,  his  find- 
ing  was  not  sustained  by  the  evidence.  There  was  error  in 
reporting  that  the  appellants  retained  possession  of  the  property 
after  the  close  of  Mrs.  McNamee's  term,  either  personally  or  in 
any  manner  through  her  agency.  The  evidence  returned  with 
the  report  fails  to  justify  such  a  conclusion.  The  whole  property 
was  under  lease,  except  the  house  occupied  by  Mrs.  McNamee. 
She  was  one  of  the  owners  of  the  remainder,  and  could  not  have 
been  dispossessed  by  the  appellants  when  the  four  years  expired. 
There  was  not  an  attempt  to  prove  that  either  Carlile  or  Mr. 
Moore  received  any  of  the  rents.  The  only  pretext  for  the 
surcharge  is  in  the  allegation  that  Mrs.  McNamee  was  their 
agent,  and  that  they  are  responsible  for  her  collection  and  for 
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•what  she  ought  to  have  collected.  We  find  no  evidence  that 
justifies  such  an  allegation.  During  the  four  years,  indeed,  they 
permitted  her  to  enjoy  the  possession  of  one  of  the  houses,  and 
to  collect  the  rents  of  the  others.  This  they  were  justified  in 
permitting,  for  she  was  entitled  to  all  the  rents  except  so  much 
as  was  necessary  for  certain  objects  specified  in  the  will.  They 
were  bound  to  see  that  enough  was  obtained  from  the  rents  to 
provide  for  those  objects,  and  to  that  measure  of  responsibility 
the  auditor  properly  held  them.  But  all  beyond  belonged  to 
Mrs.  McNamee.  After  she  ceased  to  be  sole  owner  of  the  rents, 
the  evidence  is  utterly  insufficient  to  show  that  either  of  the 
accountants  ever  authorized  her  to  collect  or  to  receive  a  dollar. 
Certainly  there  is  no  proof  that  Mr.  Moore  did,  and  the  proof 
against  Mr.  Carlile  is  almost  equally  wanting.  She  was  then  a 
tenant  in  common  with  the  appellees ;  she  needed  no  agency  from 
the  appellants,  and  her  acts  may  all  be  accounted  for  by  her 
joint  ownership.  Mr.  Carlile  said  on  one  occasion,  referring  to 
her,  that  he  "had  a  nice  little  agent;"  but  it  was  not  proved  that 
this  was  after  the  close  of  the  term.  Again  he  said,  "  if  she  did 
collect  the  rents,  she  handed  them  over  to  him ;"  but  this  was  in 
1854,  more  than  three  years  before  her  sole  ownership  expired. 
Catharine  McEuen  testifies  that,  in  May  or  June  1857,  Mr. 
Carlile  told  her  to  pay  her  rent  to  Mrs.  McNamee,  and  not  to 
Ellen,  another  owner,  who  he  said  was  crazy;  but  whether  it  was 
rent  due  before  March  1857  (when  the  term  expired),  or  not, 
does  not  appear,  nor  did  he  tell  her  that  Mrs.  M.  would  receive 
it  for  him ;  and  even  if  it  was  rent  belonging  to  the  remainder- 
men, Mrs.  McNamee  was  one  of  them,  and  advice  to  pay  to  her 
rather  than  to  another  tenant  in  common,  does  not  tend  to  prove 
that  she  was  then  Mr.  Carlile's  agent.  In  March  1859  he 
attempted,  through  Mr.  Hibbard,  to  collect  two  months'  rent, 
but  it  was  rent  which  accrued  after  the  Orphans'  Court  had 
ordered  the  appellant  to  sell  the  property,  and  it  was  not  col- 
lected. This  is  the  substance,  the  most  material  part  of  the 
evidence.  It  does  not  sustain  the  auditor  in  treating  the  ac- 
countants as  trustees  of  the  real  estate  after  March  loth  1857. 
It  need  hardly  be  .said  that  Mrs.  McNamee's  declarations  in 
their  absence  cannot  charge  them  with  being  her  principal. 
She  is  doubtless  accountable  to  her  co-tenants  for  their  share 
of  the  rents  collected  bv  her,  but,  to  make  these  accountants 
responsible  to  them  for  her  acts,  the  evidence  that  she  acted 
by  their  authority  should  be  much  more  satisfactory  than  it 
now  is. 

The  surcharge  of  rents  must  therefore  be  disallowed.  This  will 
render  a  redistribution  necessary.  The  claims  of  her  co-tenants 
upon  Mrs.  McNamee  cannot  be  settled  in  this  proceeding. 
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The  credit  claimed  for  the  payment  of  Dr.  Moore's  bill  was 
properly  refused. 

The  decree  of  the  Orphans'  Court  is  reversed,  and  the 
record  is  remitted,  with  instructions  to  strike  out 
from  the  auditor's  report  the  surcharge  of  $668.88, 
the  rents  of  Coates  street  and  court  houses  from 
March  18th  1867  to  December  18th  1868,  and  to 
order  a  new  distribution,  accordinff  to  the  principles 
of  this  opinion,  and  the  costs  of  this  appeal  be  paid 
out  of  the  fund  in  the  hands  of  the  appellants. 


Charles  Logue  verms  The  Commonwealth. 

Law  of  Self -defence. — ExcuMhU  Homicide  defined. 

The  killing  of  one  who  appears  to  be  an  assailant  is  excusable,  if  there  be 
reasonable  apprehension  of  loss  of  life  or  of  great  bodily  harm,  so  imminent 
at  the  moment  of  assault  as  to  present  no  alternative  of  escaping  the  oonse* 
quences  but  by  resistance,  though  it  afterwards  appear  that  there  was  no 
aotnal  danger. 

Error  to  the  Oyer  and  Terminer  of  Clarion  county. 

The  defendant  was  jointly  indicted  with  one  Ira  Davis,  in  the 
Oyer  and  Terminer  of  Clarion  county,  for  the  murder  of  Jared 
Lewis,  but  was  tried  separately. 

He  had  robbed  the  house  of  Thomas  Stewart,  and  had 
absconded.  On  the  information  of  Mr.  Stewart,  a  warrant  was 
placed  in  the  hands  of  constable  Oartwright  for  his  arrest. 
Cartwright  wrote  a  deputation  on  the  writ,  and. gave  it  to  Jared 
Lewis,  a  private  citizen,  to  execute,  for  which  service  Stewart 
was  to  pay  him. 

Lewis  armed  himself  with  a  loaded  pistol,  and  with  two 
companions,  William  Thomas  and  Eli  McGall,  went  in  search  of 
the  prisoner. 

In  attempting  to  arrest  him,  and  another  who  was  with  him, 
Lewis,  who  with  his  associates  were  lying  in  wait  behind  some 
bushes  about  midnight,  suddenly  sprang  upon  them  as  they 
passed,  and  presented  his  pistol  at  Logue's  breast,  saying,  ^'  Stop, 
men."  Logue,  who  had  a  revolver,  drew  it  and  fired,  the  ball 
taking  effect  in  Lewis's  breast.  He  then  fired  a  second  shot, 
which  passed  through  Lewis's  thigh,  and  lodged  in  the  calf  of 
McCall's  leg ;  and  tnen  fled,  with  his  companion.  Lewis  walked 
to  a  house  near  by,  and  died  in  a  few  minutes. 

Logue  and  his  associate  left  the  county,  but  were  subse- 
quently arrested  and  indicted  for  murder.  At  the  close  of  the 
trial,  the  counsel  for  the  defendant  presented  a  number  of  points, 
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which  need  not  be  repeated  here,  on  which  they  requested  the 
instruction  of  the  court,  all  of  which  were  fully  answered. 

The  jury  found  the  defendant  guilty  of  murder  in  the  first 
degree.  There  was  a  motion  made  for  a  new  trial,  which  on 
argument  was  overruled,  and  the  prisoner  sentenced. 

The  case  was  then  removed  into  this  court  by  writ  of  error, 
where  there  were  seventeen  assignments  of  error  presented  by 
defendant's  counsel,  only  two  of  wnich  were  noticed  by  this  court. 

The  case  was  argued  by  John  D.  Mahon  and  B.  J.  Beid^ 
for  plaintiff  in  error,  and  by  William  L.  Corbett  and  Campbell  ^ 
Lamberton^  for  the  Commonwealth. 

The  opinion  of  the  court  was  delivered,  February  25th  1861,  by 

Thompson,  J. — We  need  not  recapitulate  the  facts  of  this  case, 
and  will  proceed  at  once  to  the  consideration  of  what  seem  to  be 
the  debatable  grounds  in  it,  and  they  are  to  be  found  in  the  views 
of  the  learned  judge  on  the  subject  of  self-defence.  But  little 
else  needs  to  be  noticed ;  the  charge  and  ruling  of  the  court  on 
every  other  point  of  the  case  being,  so  far  as  we  can  discover, 
just  and  accurate. 

The  sixth  and  tenth  assignments  of  error  present  the  questions 
now  for  consideration.  The  sixth  is  as  follows — ^and  the  tenth  is 
the  same  in  substance — "  The  court  erred  in  charging  as  follows, 
(which  we  suppose  to  be  the  qualifications  referred  to,  in  answer 
to  the  fifth,  sixth  and  seventh  points ;)  *  The  prisoner's  counsel 
contended  that  the  homicide  might  be  justifiable  or  excusable,  if 
Lomie,  the  prisoner,  had  reasonable  cause  to  apprehend  danger 
to  his  life,  and  if  it  appeared  imminent.  I  cannot  so  instruct 
you  unless  there  was  actual  danger  to  his  life,  and  not  occasioned 
by  resistance.'  " 

Divesting  ourselves  of  impressions  derived  from  certain  facts 
in  the  case,  and  viewing  the  prisoner  in  the  light  of  one  lawfully 
passing  along  the  highway  in  the  night-time  (for  we  may  not 
judge  of  facts  which  might  change  this  aspect  of  the  prisoner's 
case)  was  the  instruction  risht  ? 

It  is  only  in  this  light  that  we,  as  a  court  of  error,  can  deal 
with  the  instructions.  We  cannot  determine  their  accuracy  by  a 
recurrence  to  matters  of  fact,  which  might  defeat  a  hypothesis. 
We  must  not  be  guided  in  our  determination  of  the  question 
whether  the  law  was  rightfully  administered,  because  we  may 
believe  that  the  prisoner  was  a  felon  escaping  from  the  commis- 
sion of  a  flagitious  crime  at  the  time  of  the  homicide,  with  a  de- 
termination to  resist  all  who  should  attempt  to  arrest  him.  These 
were  considerations  for  the  jury,  under  the  evidence,  and  if  proved, 
would  undoubtedly  change  the  prisoner's  chance  of  escape  under 
the  law  of  self-defence.    It  ie  only  on  the  ground  of  entire  blame- 
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lessneas,  that  he  might  invoke  the  law  to  the  extent  of  jnstifjing 
or  excusing  him  in  taking  life,  and  then  b j  showing  that  the 
assault  was  of  such  a  character  as  to  induce  a  reasonable  appro* 
hension  that  he  was  in  danger  of  losing  his  own  life,  or  suffering 
some  enormous  bodily  harm,  and  so  the  court  should  have  charged* 
The  learned  judge  thought  that  the  apprehension  of  imminent 
peril  would  not  excuse.     ^'  The  danger  must  be  actual." 

Here  then  was  a  wide  difference  between  the  extent  of  the 

Eound  claimed  as  covered  bv  the  law  of  self-defence,  and  that 
id  down  by  the  court,  namely :  the  difference  between  a  reason- 
able apprehension  of  the  danger  of  loss  of  life  or  limb  arising 
from  circumstances  appearing  to  indicate  such  a  design  on  the 
part  of  the  assailant,  but  which  may  in  fact  have  been  unreal ; 
and  that  announced  by  the  court,  that  nothing  will  excuse  a  homi- 
cide in  self-defence  but  actual  danger.  It  was  of  this  last  posi- 
tion that  Parker,  J.,  said,  in  the  celebrated  trial  of  Selfridge  in 
Boston,  in  1805,  that  such  ^'  a  rule  would  lay  too  heavy  a  burthen 
on  poor  humanitjr."  In  treating  of  excusable  homicide,  Whar- 
ton, in  his  valuable  work  on  Criminal  Law,  in  section  1021  says, 
^*  Where  the  assault  may  have  been  so  fierce  as  not  to  allow  him 
(th^  slayer)  to  yield  a  step  without  manifest  danger  of  his  life  or 
enormous  bodily  harm,  and  then  in  his  defence,  if  there  be  no 
other  way  of  saving  his  own  life,  he  may  kill  his  assailant  in- 
stantly." This  is  the  principle  of  all  the  books,  in  case  of  actual 
danger. 

Mter  treating  of  many  aspects  of  self-defence  under  such  cir- 
cumstances, in  section  1026,  same  book,  another  rule  is  given, 
^'  If  the  apprehension  of  an  immediate  and  actual  danger  to  life 
be  sincere,  though  unreal,  it  is  in  like  manner  a  defence  ;"  and 
it  is  added,  "  alUiough  this  proposition,  in  its  present  shape,  has 
been  accepted  with  great  reluctance,  and  in  very  recent  times 
by  the  court,  and  should  be  always  applied  with  extreme  caution, 
it  has  at  all  periods  been  practically  recognised."  And  Lovett's 
Case,  Cro.  Charles  488,  is  cited.  That  was  a  case  where  an 
alarm  having  been  given  by  a  servant  that  there  were  robbers  in 
the  house,  the  defendant,  with  a  drawn  sword  in  his  hand,  slew 
a  servant  girl  of  the  neighbourhood,  who  being  lawfully  in  the 
house  at  the  time,  concealed  herself  in  the  buttery,  to  avoid  being 
seen  by  him.  This  was  held  to  be  excusable  homicide  by  misad- 
venture. So  in  the  case  of  Sir  William  Ilawkesworth,  who  was 
killed  by  his  game-keeper,  mistaking  him  for  a  deer-stealer.  These 
are  old  cases. 

The  principle  of  reasonable  apprehension  was  laid  down  by 
the  learned  judge  in  Selfridge's  Case,  to  be  found  in  Russ.  on 
Cr.  p.  485.  So  has  it  been  held  in  the  state  of  New  York  in  The 
People  V.  Shorter,  4  Barb.  460,  and  aflkmed  in  the  Court  of 
Errors  and  Appeals,  2  Comst.  197 — opinion  by  Bronson,  J. 
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There  the  principle  is  thus  stated :  "  When  one  who  is  without 
fault,  is  attacked  by  another  in  such  a  manner  or  under  such  cir- 
cumstances as  to  furnish  reasonable  ground  for  apprehending  a 
design  to  take  away  his  life,  or  do  him  some  great  bodily  harm, 
and  there  is  reasonable  ground  for  believing  the  danger  immi- 
nent that  such  design  will  be  accomplished,  I  tnink  he  may  safely 
act  upon  appearances  and  kill  the  assailant,  if  that  be  necessary 
to  avoid  the  apprehended  danger ;  and  the  killing  will  be  justifi- 
able, although  it  may  afterwards  turn  out  that  the  appearances 
were  false,  and  there  was  in  fact  neither  a  design  to  do  him 
serious  injury,  nor  danger  that  it  would  be  done."  True,  there 
is  a  statute  on  the  subject  in  New  York,  but  it  has  been  held  in 
many  cases  to  be  only  declaratory  of  the  common  law.  The 
same  principle  may  be  found  decided  in  The  State  v.  Oreen,  4 
Ired.  (N.  C.)  409.  So  in  Ohio,  in  Stewart  v.  The  State,  1  Mc- 
Cord's  Rep.  71.  So  in  Oliver  v.  The  State,  17  Alabama  687. 
The  case  of  The  Commonwealth  v.  Seibert,  Luzerne  Co.  1852, 
cited  with  approbation  in  Wharton  on  Horn.  227,  at  length,  is  to 
the  same  eifect. 

We  might  multiply  authorities  to  sustain  the  accuracy  of  the 
point,  but  it"  is  not  necessary.  I  take  the  rule  to  be  settled,  that 
the  killing  of  one  who  is  an  assailant,  must  be  under  a  reasonable 
apprehension  of  loss  of  life  or  great  bodily  harm,  and  the  danger 
must  appear  so  imminent  at  the  moment  of  the  assault  as  to 
present  no  alternative  of  escaping  its  consequences  but  by  resist- 
ance. Then  the  killing  may  be  excusable,  even  if  it  turn  out  after- 
wards that  there  was  no  actual  danger. 

The  law  of  self-defence  is  a  law  of  necessity,  and  that  necessity 
must  be  real,  or  bear  all  the  semblance  of  reality,  and  appear  to 
admit  of  no  other  alternative,  before  taking  life  will  be  justifiable 
or  excusable.  Whenever  it  is  set  up,  the  case  will  always  call 
for  a  most  careful  and  searching  scrutiny,  to  be  sure  that  it  rests, 
where  alone  it  can  rest,^n  the  ground  of  real,  or  apparently 
real  necessity.  As  the  books  fully  define  the  duty  of  all  acting 
under  this  necessity,  we  will  not  encumber  this  opinion  by  restat- 
ing it.  Suffice  it  to  say  here,  that  as  the  law  of  necessity  gov- 
erns this  right,  it  follows  that  there  must  be  no  blame  on  the 
part  of  him  who  seeks  immunity  under  it.  K  the  slayer  be  in 
the  wrong,  the  killing  will  not  be  excusable,  much  less  justifiable. 
The  oflfence  then  will,  according  as  the  facts  may  be,  come  under 
the  definitions  of  murder,  murder  in  the  second  degree,  or  man- 
slaughter. 

In  the  case  in  hand,  the  prisoner  claimed  the  benefit  of  this  view 
of  the  law ;  of  course,  upon  the  hypothesis  that  there  was  nothing 
wrong  on  his  part,  and  that  the  assault  upon  him  was  of  such  a  char- 
acter, and  under  such  circumstances  as  to  produce  that  reason- 
able apprehension  that  there  was  a  design  to  take  his  life  or  do 
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him  some  great  bodily  harm,  as  justified  him  in  firing  on  the  sup- 
posed assailants  and  killing  one  of  them.  Now,  as  there  were 
facts  showing  a  sudden  assault  by  men  concealed  in  the  bush  until 
the  moment  it  took  place,  one  of  them  presenting  a  pistol  towards 
the  prisoner,  and  the  other  with  stones  in  his  hands,  as  if  about 
to  be  used,  there  was  room  to  raise  the  point  and  call  for  the 
instructions  claimed  by  the  prisoner's  counsel.  The  court  could 
not  say,  nor  can  we,  that  the  testimony  in  the  case  by  the  wit- 
nesses, deprived  the  prisoner  of  his  rignt  to  an  answer  upon  this 
hypothesis ;  for  the  facts  were  alone  for  the  jury,  and  they  might 
believe  or  disbelieve  them,  as  they  might  be  credible  or  otherwise. 
Under  such  circumstances,  we  think  that  the  judge  erred  in  his 
answer  in  defining  the  prisoner's  rights  under  his  assumed  posi- 
tion. It  having  turned  out  that  the  deceased  was  an  officer, 
whose  object  was  not  to  kill  or  injure,  but  merely  to  arrest,  it 
would  have  been  impossible  to  have  proved  actual  danger,  although 
the  appearances  might,  to  an  innocent  man,  have  presented  a 
case  of  imminent  peril,  which  under  the  law  as  already  stated, 
might  have  excused  the  killing. 

It  is  true,  a  refusal  to  charge  as  requested,  and  charging  as 
complained  of,  did  not  necessarily  imply  guilt  of  any  particular 
or  defined  ffrade,  on  failure  of  making  the  proof  which  the 
court  thought  to  be  necessary  to  excuse.  Still  it  took  away  a 
bare  possibility  of  escape,  on  the  ground  that  the  prisoner  might 
be  an  entirely  innocent  man,  notwithstanding  the  evidence  in  the 
case.  Hence  we  think  it  better,  notwithstanding  the  circum- 
stances which  the  proof  presents,  to  send  this  case  back  for  a 
new  trial,  to  secure  to  the  prisoner  all  the  rights  the  law  allows 
him,  and  to  vindicate  the  law  itself.  The  Act  of  1856  requires 
the  correction  of  errors  in  law  in  cases  of  this  nature,  and  it  does 
so  to  prevent  possible  as  well  as  certain  injury  to  prisoners,  and 
in  this  spirit  we  are  bound  to  execute  it. 

We  see  no  error  whatever  in  the  charge  of  the  court  in  any 
other  part  of  the  case.  It  is  obvious,  that  if  the  law  of  self-de- 
fence will  not,  under  the  facts,  excuse  the  prisoner,  then  his 
case  will  be  murder  in  the  first  or  second  degree,  or  manslaughter, 
as  the  proof  may  justify ;  and  on  these  points  the  charge  was 
proper,  clear,  and  sufficient,  in  view  of  the  testimony  given. 

It  was  suggested  on  the  argument  here,  that  even  if  there  was 
error  in  the  particulars  discussed,  it  did  the  prisoner  no  harm, 
as  the  jury  found  him  to  be  guilty  of  a  wilful,. deliberate,  and 
premeditated  murder,  and  therefore  the  law  of  self-defence  could 
have  no  application  to  his  case.  This  suggestion  is  more  plausi- 
ble than  sound.  It  would  be  very  unsafe  to  prove  the  accuracy 
of  all  the  steps  in  a  trial  by  the  result  of  the  verdict.  Who  can 
tell  what  the  result  might  be  in  any  given  case  where  there  is 
error  in  some  of  its  parts  7  The  result  might  be  accurate,  but  it 
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wonld  probably  be  accidental.     The  law  does  not  conclude  parties 

and  rights  upon  such  uncertain  grounds.     Its  utmost  effort  is 

accuracj,  as  far  as  it  may  be  attained  through  fallible  agencies, 

and  then  its  mission  is  complete,  and  its  conclusions  irrevocable. 

And  now,  to  wit,  February  26th  1861,  the  judgment 

of  the  Court  of  Oyer  and  Terminer  in  tlus  case  is 

reversed,  and  a  new  trial  is  awarded,  and  the  record 

is  remitted,  together  with  a  copy  of  this  opinion. 


Horton  &  Heil  verms  Miller. 

Whdt  comtitutes  a  "  Cowrt  Term" — Duration  of  Terms,  how  affected 
hjf  adjoumm^ent, 

1.  A  court  term  is  a  definite  and  fixed  term,  prescribed  by  law  for  the  ad- 
ministration of  judicial  daties,  within  which  the  bosinees  of  the  term  ihould 
be  transacted. 

2.  Terms  may  be  e)[tended  to  a  period  of  time  outside  of  their  proper  limits  ' 
by  adjournment,  but  the  fixed  term  is  not  thereby  enlarged. 

3.  Where  a  bond  was  given  in  vacation  conditioned  for  the  appearance 
of  the  obligor  at  the  next  term  of  the  Court  of  Common  Pleas  of  SohnylkiU 
county,  Hddt  that  the  condition  of  the  bond  was  broken  by  his  ffdlore  to 
comply  within  the  time  fixed  by  law  for  the  commencement  and  duration 
of  the  term. 

Error  to  the  Common  Pleas  of  SehuylkUl  county. 

This  was  an  action  of  debt,  brought  November  25th  1858,  by 
John  Miller  against  Roger  H.  F.'  Horton  and  Henry  Heil.  The 
plaintiff  declared  on  an  insolvent  bond,  executed  by  the  defend- 
ants, dated  June  21st  1858,  in  the  penal  sum  of  9^60,  upon 
condition  that  Roger  H.  F.  Horton  should  appear  ^^  at  the  next 
term  of  the  Court  of  Common  Pleas  of  Schuylkill  county,"  then 
and  there  present  his  petition  for  the  benefit  of  the  insolvent 
laws,  &c.,  averring  a  breach  of  the  condition;  to  which  the 
defendant  pleaded  nil  debety  non  eat  factum^  and  ^^  payment  with 
leavej"  ko. 

The  defence  was  that  the  suit  was  prematurely  brought,  that  at 
the  time  of  bringing  suit  there  had  been  no  breach  of  the  condition 
of  the  bond,  because  the  next  term  after  the  execution  of  the 
bond,  which  was  September,  commenced  on  the  6th  of  Septem- 
ber 1858,  and  was  adjourned  from  time  to  time  until  December  2d 
1868,  which  was  the  last  day  of  the  term — December  Term 
commencing  on  the  first  Monday  in  December ;  and  the  court 
were  requested  so  to  charge  the  jury. 

This  instruction  was  refused,  and  the  jury  were  directed  to 
find  in  favour  of  the  plaintiff  the  amount  of  the  judgment  which 
had  been  recovered  by  Miller  v.  Horton  before  giving  this  bond, 
with  interest.    There  was  a  verdict  and  judgment  accordingly^ 
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whereupon  this  writ  wals  sued  out  by  defendants,  who  assigned  the 
instruction  of  the  court  below  for  error. 

J.  Wright,  for  plaintiffs  in  error,  showing  that  the  September 
Term  was  continued  from  time  to  time  from  September  6th  until 
December  Ist  1858,  argued  that  the  term  ended  on  that  day, 
citing  2  Bouvier  L.  D.,  2d  ed.  638 ;  Bank  of  Orange  v.  Van  Aukin, 
1  Cowen  68 ;  Drake  v.  Hunt,  Col.  Cases  48 ;  Kearney  v.  McCul- 
lough,  5  Binney  389 ;  Insurance  Co.  of  Penn.  v.  Passmore  et  *al, 
4  S.  &  R.  507 ;  5  Mass.  Rep.  435-6 ;  Leib  v.  Commonwealth,  9 
Watts  202 ;  Osburn  v.  Moncure,  3  Wend.  170.  As  to  construc- 
tion on  insolvent  bonds,  McClure  v.  Foreman,  4  W.  t  S.  280 ; 
Caldcleugh  v.  Carey,  6  W.  &  S.  165. 

The  opinion  of  the  court  was  delivered,  February  28th  1861,  by 

Thompson,  J. — ^Terms  of  courts  ^^  are  those  times  or  seasons 
of  the  year,  which  are  set  apart  for  the  despatch  of  business  in 
the  superior  courts  of  common  law:"  Tidd's  Prac.  105.  Sir 
Henry  Spelman  traces  their  origin  to  the  canonical  constitutions 
of  the  church,  which  the  four  ordinary  feasts  of  Hilary,  Easter, 
Trinity,  and  Michaelmas,  being  the  names  of  the  four  terms  of  the 
courts  of  common  law  in  England,  very  clearly  indicate  to  be 
their  true  origin.  These  terms  are  described  by  him  as  "  being 
no  other  than  those  leisure  seasons  of  the  year  which  were  not 
occupied  by  the  great  festivals  or  feasts,  and  which  were  not 
liable  to  the  eeneral  avocations  of  rural  business.''  Civilization 
and  its  attendant,  commerce,  has  in  more  modern  times  extended 
the  administration  of  the  law  by  courts  of  justice  much  beyond 
the  limits  of  merely  leisure  periods ;  but  still  terms  definite  and 
fixed,  are  prescribed  and  are  absolutely  necessary  to  the  success* 
fnl  administration  of  the  judicial  duties,  so  far  as  the  public  is 
concerned ;  and  hence  they  are  with  us  fixed  by  positive  law. 

It  was  alleged  in  the  court  below  that  the  suit  on  this  bond 
was  premature.  That  by  adjournment,  the  September  Term  in 
Schuylkill  county  was  continued  from  time  to  time  until  the 
commencement  of  the  December  Term,  and  as  the  condition  of 
the  insolvent  bond  was  that  Horton  should  present  his  petition 
for  the  benefit  of  the  insolvent  laws  at  September  Term,  he  had 
from  the  first  Monday  of  that  month  until  the  commencement 
of  the  December  Term  to  do  it,  and  that  suit  having  been  com- 
menced on  the  25th  of  November,  it  was  premature.  The  defence 
was  purely  technical,  for  the  petitioner  at  no  time  presented  a 
petition  for  the  benefit  of  the  insolvent  laws. 

The  court  overruled  the  defence,  and  directed  a  verdict  for 
the  plaintiff,  but  on  what  ground  does  not  distinctly  appear.  The 
pleas  of  non  est  factum  and  nil  debet  certainly  did  not  raise  the 
defence  set  up,  and  they  were  the  only  pleas  in ;  but  as  the  evi- 
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dence  was  given  without  objection,  we  must  treat  the  point  as 
properly  raised,  and  that  involves  the  questioji  of  what  consti- 
tuted the  September  Term  in  Schuylkill  county.  On  this  point 
the  Act  of  tne  6th  of  April  1849  is  very  explicit.  It  provides 
that  the  terms  of  the  court  shall  commence  on  the  first  Mondays 
in  March,  June,  September,  and  December,  and  continue  for 
four  weeks  at  each  term.  This  is  the  term  fixed  by  and  known 
to  the  law,  and  it  cannot  be  supposed  that  the  obligors  under- 
stood that  any  different  or  other  time  was  meant.  This  was  the 
time  within  which  the  petition  was  to  be  presented.  I  do  not 
mean  to  deny  or  assert  to  what  extent  proceedings  under  the 
power  the  courts  have  of  adjourning  their  sittings  for  special 
purposes,  or  for  all  matters  before  them,  to  a  period  outside  of 
the  term  proper,  are  to  be  considered  as  belonging  to  the  ante- 
cedent term.     They  undoubtedly  do  for  some  purposes. 

The  Act  of  the  14th  of  April  1884  authorizes  the  courts  to 
adjourn  their  sessions  from  time  to  time,  ^'and  to  decide  all 
matters  depending  therein  with  the  $am$  effect  as  they  might  or 
could  do  at  the  terme  appointed  for  the  holding  of  such  courts 
as  aforesaid."  This  plainly  distinguishes  between  courts  holden 
under  the  power  to  adjourn  and  the  terms  of  the  court  fixed  by 
law,  but  it  does  not  enlarge  their  fixed  terms.  Had  the  peti- 
tioner applied  to  court  to  continue  or  fix  the  time  within  which 
he  might  present  his  petition,  even  if  to  some  day  outside  the 
term,  perhaps  he  might  have  saved  his  bond ;  but  this  he  did  not 
do,  and  the  case  is  here  simply  on  the  point  of  what  was  the 
term  described  in  the  condition  of  the  bond  within  which  the 
insolvent  was  bound  to  apply  for  the  benefit  of  the  insolvent 
laws,  and  we  agree  with  the  court  below  that  it  was  within  the 
four  weeks  of  the  September  Term.  Nothing  having  been  done 
within  that  time  towards  a  compliance  with  the  condition  of  the 
bond,  suit  could  be  brought  at  any  time  thereafter. 

Judgment  affirmed. 
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Bartolett  versus  Achey. 

Liabiltty  of  Justice  for  taking  Illegal  Fees, — Notice  and  Suit  may 
claim  more  than  one  Penalty. — Sufficiency  of  Notice, — Construction 
of  Penal  Statutes, 

1.  A  justice  has  jorisdiotion  of  an  action  against  another  justice  for  de- 
manding and  receiving  illegal  fees. 

2.  A  claim  for  two  or  more  penalties  may  be  included  in  the  same  notice 
and  action. 

3.  A  notice  is  sufficient  that  is  explicit  enough  to  identify  the  injury  com- 
plained of  and  sought  to  be  redressed. 

4.  The  penalty  for  taking  illegal  fees  is  incurred  by  every  charging  and 
taking  that  occurs. 

^  5.  The  endorsement  on  the  notice  of  the  name  and  residence  of  the  plain- 
tiff's attorney,  is  equivalent  to  an  assertion  that  he  is  the  agent  of  the  plain- 
tiff and  authorized  to  receive  amends. 

6.  The  rule  which  requires  a  penid  statute  to  be  strictly  construed  does  not 
authorize  the  construing  of  everything  to  defeat  the  action. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  of  debt,  brought  originally  before  a  justice 
of  the  peace  by  Joseph  Achey  against  Abraham  Bartolett,  to 
recover  the  penalty  imposed  by  the  Act  of  Assembly  for  taking 
illegal  fees,  and  which  came  into  the  Common  Pleas  by  appeal. 

The  material  facts  of  the  case  were  these :  Bartolett  was  a 
justice  of  the  peace,  before  whom  two  suits  were  brought,  August 
28th  1858,  against  Achey,  by  William  Becker.  The  plaintiff 
recoyered  judgment  in  both  cases,  and  it  was  in  these  cases  that 
the  illegal  fees  were  said  to  have  been  taken. 

On  the  5th  of  November,  "J.  W.  Roseberry,  as  attorney  for 
Achey,"  and  naming  his  place  of  residence,  gave  notice  to  Bar- 
tolett of  his  intention  to  commence  suit  against  him  at  the  expi- 
ration of  thirty  days,  for  the  penalty  imposed  by  law  for  taking 
illegal  fees,  to  wit,  the  sum  of  fifty  cents  for  recording  proceed- 
ings in  each  of  the  two  cases  above  mentioned.  A  suit  was  accord- 
ingly brought  to  recover  two  penalties  of  $50  in  each  case. 

The  declaration  on  the  appeal  was  in  debt  for  the  penalties  for 
taking  illegal  fees ;  to  which  defendant  pleaded  nil  debet 

On  the  trial  in  the  Common  Pleas,  the  plaintiff  proved  the 
service  of  the  notice  upon  the  defendant,  and  gave  it  in  evidence. 
He  also  gave  in  evidence  transcripts  of  the  two  suits  between 
Becker  and  Achey,  exhibiting  the  following  statement  of 
judgment  and  costs,  viz. :  In  the  one  suit  judgment  was  en- 
tered in  favour  of  plaintiff  for  $99.67 ;  costs  $2.58.  The  items 
composing  the  bill  amounted  to  $1.99  for  the  justice  and  43 
cents  for  the  constable.     In  the  other  the  judgment  was  for 
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J76.60 ;  costs  $2.     The  items  in  this  bill  amounted  to  $1.67  for 
the  justice  and  59  cents  for  the  constable.     In  each  of  the  bills 
there  was  a  charge  of  50  cents  for  recording  proceedings. 
The  plaintiff  then  gave  in  evidence  the  following  receipt : — 

"  November  the  4th  1858.  Received  from  Joseph  Achey  the 
sum  of  Four  Dollars  and  Fifty-four  Cents  William  Becker  v. 
Joseph  Achey,  for  two  suits  William  Becker  v.  Joseph  Achey,  in 
full  by  me  for  the  costs.  The  judgment  and  interest  is  not 
included  in  the  receipt.  Abraham  Bartolbtt,  J.  P. 

"$4,50." 

The  plaintiff  then  offered  in  evidence  the  docket  of  the  defend- 
ant to  show  alterations  of  his  record  in  other  cases  against 
Achey,  and  upon  which  there  was  no  suit  brought,  and  also  the 
case  of  Greorge  Herbert  v.  Joseph  Achey,  in  connection  with  the 
above  transcripts.  This  was  objected  to  as  irrelevant,  and  as  in 
no  way  supporting  the  plaintiff's  allegations  in  the  present  case. 
But  the  court  overruled  the  objection  and  admitted  the  evidence, 
which  was  excepted  to  by  defendant.  The  docket  was  then  read, 
showing  the  charge  of  60  cents  for  recording  proceedings  in 
other  cases. 

The  defendant's  counsel  requested  the  court  to  charge  the 
jury  as  follows : — 

1.  That  the  counsel  who  gave  the  notice  does  not  state  in  said 
notice  that  he  has  authority  from  the  plaintiff  to  receive  any 
tender  of  amends  for  the  wrong  complained  of,  if  any  was  com- 
mitted, or  that  the  defendant  should  make  any  amends,  and 
therefore  the  verdict  should  be  in  favour  of  the  defendant. 

2.  The  notice  does  not  contain  the  cause  complained  of  by 
the  plaintiff,  it  being  not  for  illegal  fees,  but  for  taking  a  fee  not 
embraced  in  the  fee-bill  in  this  case. 

8.  The  notice  contains  two  separate  and  distinct  causes  of 
action,  if  true,  for  which  two  penalties  have  .accrued  to  the 
plaintiff,  and  the  penalties  cannot  be  combined  on  one  action, 
as  in  this  case  the  action  being  founded  in  a  penal  statute,  and 
there  should  be  separate  actions  and  separate  notices  in  each 
ease,  and  therefore  the  verdict  should  be  in  favour  of  the 
defendant. 

4.  The  notice  served  by  the  plaintiff  shows  that  the  justice  had 
no  jurisdiction  of  the  case* 

5.  The  action  in  this  case  being  brought  for  two  penalties 
cannot  be  sustained,  as  the  judgment  would  have  to  be  for  one 
hundred  dollars,  and  the  Act  of  Assembly  only  authorizes  a 
judgment  of  fifty  dollars. 

The  court  (Hegiks,  J.),  after  stating  the  facts  and  citing  the 
Acts  of  Assembly  of  1814  and  1857>  instructed  that  no  business 
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•wras  performed  authorizing  the  charge  complained  of,  and  that 
there  was  no  snch  fee  allowed  in  the  fee-bill  except  in  the  Land- 
lord and  Tenant  Act;  and  that,  if  they  were  satisfied  that 
defendant  had  demanded  and  taken  this  illegal  fee  in  both  cases, 
they  should  find  for  plaintiflF  J 100 — if  he  had  done  so  only  in 
one  case,  then  their  verdict  against  him  should  be  for  only  J50 ; 
but  if  he  had  not  taken  these  fees  in  either  suit,  their  verdict 
should  be  for  defendant.  The  defendant's  points  were  then  read 
and  negatived. 

There  was  a  verdict  and  judgment  in  favour  of  plaintiff  for 
$100.  Whereupon  this  writ  was  sued  out  by  the  defendant,  who 
assigned  for  error  here, 

That  the  court  erred  in  admitting  in  evidence  the  docket  of 
defendant,  as  stated  in  the  first  bill  of  exception,  and  in  not 
affirming  the  points  propounded  as  above  given. 

J5.  Bartholomew^  for  plaintiff  in  error,  argued :  1.  That  the 
admission  of  the  docket  entries  in  other  cases  before  the  defend- 
ant was  improper,  because  it  could  throw  no  light  on  the  issue, 
which  was  whether  or  not  illegal  fees  were  taken  in  the  two  cases 
mentioned  in  the  notice  and  declaration. 

2.  The  notice  was  not  sufficient.  It  does  not  require  the 
defendant  to  tender  amends  or  offer  to  receive  any,  which  must 
have  been  the  object  of  the  legislature  in  requiring  notice  of  an 
intention  to  sue :  Lake  v.  Shaw,  5  S.  &  R.  617.  It  does  not 
contain  clearly  the  cause  of  complaint.  The  fee  of  60  cents  for 
recording  proceedings  is  not  an  "  illegal  /cc,"  for  it  is  legal  in 
certain  proceedings.  It  should  have  set  forth  that  he  charged 
"  other  fees  than  those  allowed  by  the  fee-bill,*'  so  that  he  might 
have  known  his  true  position.  This  is  a  penal  statue,  requiring 
strict  construction :  7  W.  &  8.  363 ;  8  Id.  162.  The  act  was 
misquoted  in  the  notice :  4  Binn.  66 ;  7  T.  R.  631. 

8.  As  there  were  two  penalties  sued  for,  there  should  have 
been  separate  notices  ana  suits.  The  Common  Pleas  may  con- 
solidate, having  general  jurisdiction ;  but  that  of  the  justice  is 
limited  by  statute. 

4.  The  receipt  shows  but  one  transaction ;  there  could  there- 
fore be  but  one  penalty,  and  not  two,  as  was  said  by  th^  court. 
There  can  be  but  one  penalty  for  Sabbath-breaking,  although  the 
defendant  may  be  guilty  of  several  violations  on  wie  same  day. 

J.  W.  Roseberry,  for  defendant  in  error. — The  docket  of  de- 
fendant was  evidence  for  the  purpose  of  rebutting  any  inference 
that  the  erasure  was  made  as  alleged,  in  consequence  of  the  sums 
charged  being  deducted;  and  as  proof  that  the  erasure  was 
fraudulently  made  to  defeat  the  plaintiff  in  the  suit. 
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As  to  the  sufficiency  of  the  notice,  he  cited  Coates  v.  Wallace, 
17  S.  &  R.  75 ;  Apple  v.  Rambo,  1  Harris  11.  And  as  to  the 
recovery  of  two  penalties  in  one  act,  he  cited  Gibson  v,  Gaolt,  9 
Casey  44, 

The  opinion  of  the  court  was  delivered,  February  28th  1861,  by 

Thompson,  J. — This  was  an  action  of  debt  for  the  recovery 
of  two  penalties  for  taking  illegal  fees,  begun  before  a  justice 
of  the  peace  by  the  defendant  in  error  against  the  plaintiff  in 
error,  also  a  justice  of  the  peace.  It  was  long  ago  determined 
that  such  a  demand  was  within  the  jurisdiction  of  a  justice  of 
the  peace:  Prior  v,  Craig,  5  S.  &  R.  44.  There  have  been 
many  cases  since,  begun  in  the  same  way  and  sustained ;  the  last 
of  which  in  our  books  is  Simmonds  v.  Kelly,  9  Casey  190. 

No  good  reason  has  been  given  why  a  claim  for  two  penalties 
may  not  be  included  in  one  notice.  It  does  not  deprive  the 
justice  of  his  right  to  tender  amends,  any  more  than  if  but  one 
was  included.  Indeed,  if  he  has  made  himself  amenable  to  the 
law  for  taking  illegal  fees  in  several  cases,  it  is  better  for  him 
that  the  demands  should  be  consolidated,  for  the  costs  would 
then  be  single,  whereas  they  would  otherwise  be  double  or  treble, 
as  the  case  might  be. 

As  to  the  right  to  include  several  penalties  in  one  action,  this 
was  settled  in  Gibson  v,  Gault,  9  Casey  44. 

We  see  no  ground  for  convicting  the  court  of  error,  in  admit- 
ting the  docket  entries  of  the  defendant  in  other  cases  in  which 
the  plaintiff  was  a  party  in  the  circumstances  of  this  case.  For 
anything  we  can  see,  it  was  right  enough.  We  can  only  judge 
of  it  by  what  is  said,  for  there  is  no  copy  of  the  docket  entries 
on  our  paper-books.  But  if  it  tended  to  show  erasures  and 
changes  to  suit  the  meditated  defence,  which  was  that  he  had 
not  included  the  alleged  fees  in  the  receipt,  nor  intended  so  to 
do,  it  was  properly  enough  admitted  to  meet  that  aspect  of  the 
case. 

There  are  numerous  cases  to  show  that  this  notice  was  suffi- 
cient :  Coates  v.  Wallace,  17  S.  &  R.  75 ;  Apple  v.  Rambo,  1  Harris 
11 ;  and  in  Robinson  v.  English,  10  Casey  824,  we  reiterated 
what  had  often  been  said  before,  that  ^^  the  notice  need  not  possess 
the  technicality  of  a  declaration,  provided  it  is  explicit  enough 
to  identify  the  injury  complained  of  and  sought  to  be  redressed." 
The  present  notice  was  quite  sufficient  to  inform  the  justice  that 
the  penalty  intended  to  be  sued  for  was  in  taking  ^^  other  and 
greater  fees"  than  those  allowed  in  the  fee-bill,  and  in  charging 
and  receiving  iSfty  cents  for  ^^  recording  proceedings'*  in  each  of 
the  two  cases  tried  before  him,  in  which  the  plaintiff  below  was 
defendant,  and  which  were  recited  in  the  notice.  This  was 
explicit  notice  enough,  there  being  no  fee  allowed  for  such  ser* 
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vice  in  the  oases  in  which  it  was  alleged  to  have  been  charged 
and  received  by  him. 

The  penalty  for  taking  illegal  fees  is  declared  to  be  incurred 
by  every  charging  and  taking,  when  that,  as  here,  is  the  gravamen 
of  the  offence,  and  might  be  incurred  a  hundred  times  a  day,  if 
illegal  fees  were  taken  so  often.  It  does  not  stand  on  the  same 
footing  with  breaches  of  the  Sabbath,  and  such  like  offences,  to 
which  it  has  been  assimilated  in  argument.  This  will  be  obvious 
to  any  one  who  will  carefully  examine  the  provisions  of  the  sta- 
tutes imposing  these  different  penalties. 

We  think  the  endorsement  of  the  place  of  abode  of  the  attor- 
ney, stating  himself  attorney,  was  equivalent  to  an  endorsement 
that  he  was  the  plaintiff's  agent,  authorized  to  receive  amends. 
This  is  implied  in  the  nature  of  his  office. 

I  admit  that  the  statute  under  which  the  penalty  for  taking 
illegal  fees  is  liable,  being  a  penal  statute,  is  to  be  strictly 
construed ;  but  this  means  no  more  than  that  nothing  is  to  be 
taken  against  the  party  charged  bv  intendment.  The  meaning 
of  the  statute,  if  plain,  is  to  be  followed,  notwithstanding,  as  in 
any  other  case.  The  remedy  for  the  recovery,  if  not  a  special 
one,  is  to  be  pursued  just  in  the  same  manner  as  in  other  cases 
to  which  it  is  applicable.  In  this  case  the  action  is  debt,  and  it 
is  to  be  proceeded  in,  so  far  as  the  action  is  concerned,  just  as 
in  any  other  action  of  debt.  Strict  construction  is  not  the  same 
thing  as  construing  everything  to  defeat  the  action.  This  is  not 
what  is  meant  by  the  expression. 

As  we  see  nothing  wrong  in  the  trial,  the  judgment  is 

Affirmed. 


Rhoads  verstcs  Gordon, 

Profptrty  Tield  by  Husband  and  Wife. — Presumption  of  Ownership  in 
Husband. — How  rebutted, 

1.  AVhere  husband  and  wife  live  together  in  the  same  house  and  on  the 
same  real  estate,  the  ownership  of  the  personal  property  is  presumed  to  be 
in  the  husband  and  not  in  the  wife. 

2.  To  bring  property  claimed  by  a  married  woman  under  the  protection  of 
the  Act  of  1848,  it  is  necessary  that  her  ownership  should  be  proved  bv  iden- 
tifying it  as  property  which  she  owned  before  marriage,  or,  if  purchased  after 
wards,  that  it  was  paid  for  with  her  separate  funds. 

3.  In  the  absence  of  clear  and  satisfactory  proof  that  property  purchased 
by  the  wife  after  niarriajze  was  paid  for  out  of  her  own  funds,  the  presump 
tion  is  that  it  was  paid  tor  by  means  furnished  by  her  husband. 

4.  Bradford's  Appeal,  5  Casey  513 ;  Hallowell  v.  Horton,  11  Id.  380;  Au 
ble  r.  Mason,  Id.  261,  and  Walker  o.  Reamy,  12  Id.  410,  affirmed. 

Error  to  the  Common  Pleas  of  Delaware  county. 
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This  was  a  feigned  issue  under  the  Sheriff's  Interpleader  Act, 
wherein  Jane  T.  Rhoads  was  plaintiff  and  James  Gordon  de- 
fendant. 

Gordon,  who  was  a  judgment-creditor  of  Andrew  Rhoads,  the 
husband  of  Jane,  sued  out  an  execution  and  levied  on  the  farm- 
stock  and  produce  of  a  farm  occupied  by  Rhoads  and  wife. 
Mrs.  Rhoads  claimed  the  property  levied  on,  and  the  provisions 
of  the  Sheriff's  Interpleader  Act  having  been  complied  with  and 
an  issue  properly  framed,  the  cause  was  tried  at  June  Term  1859* 

The  farm  was  part  of  a  larger  tract  of  land  of  which  Issachar 
Edwards  died  seised  in  1844,  who  left  at  his  death  two  children, 
viz.  Joseph,  and  Jane,  the  wife  of  Andrew  Rhoads.  Under  pro- 
ceedings in  partition,  the  whole  farm  was  adjudged  to  Joseph 
Edwards,  who,  on  the  11th  of  May  1855,  conveyed  58  acres  of 
it,  with  a  dwelling-house  and  barn,  to  his  sister  Mrs.  Rhoads, 
for  the  consideration  of  $5820.  It  did  not  appear  from  the 
evidence  that  this  conveyance  was  in  settlement  of  the  estate  of 
Issachar  Edwards,  nor  was  there  any  evidence  in  regard  to  the 
consideration  other  than  that  mentioned  in  the  deed,  nor  that 
Mrs.  Rhoads  was  the  owner  of  any  money  in  her  own  right. 
Mrs.  Rhoads  managed  the  farm  herself,  as  her  husband  was  a 
mechanic  and  was  frequently  from  home.  He  owned  property 
in  Philadelphia,  and  it  was  proved  by  one  who  acted  as  agent  for 
both  husband  and  wife,  that  he  kept  their  accounts  separate, 
settled  with  each  separately,  and  never  paid  to  one  any  of  the 
income  or  proceeds  of  the  property  of  the  other.  Nor  did  it 
appear  that  the  husband  was  insolvent ;  on  the  contrary,  there 
was  proof  that  he  was  the  owner  of  several  dwelling-houses  iii 
Philadelphia,  in  which  county  the  judgment  held  by  Gordon  had 
been  originally  entered. 

The  court,  after  stating  the  preliminary  facts,  charged  the 
jury  as  follows : — 

"  Whether  the  property  levied  on  by  the  sheriff  as  the  property 
of  Andrew  Rhoads,  is  in  truth  and  in  fact  the  property  of  Jane 
T.  Rhoads  or  not,  this  is  the  issue  you  are  trying,  and  this  is 
the  question  you  will  have  to  determine.  You  will  see  at  once, 
that,  as  Andrew  Rhoads  and  his  wife  Jane  T.  Rhoads  lived 
together  in  the  same  house  and  on  the  same  real  estate,  the 
ownership  of  the  personal  property  would  of  course  be  presumed 
to  be  in  the  husband  and  not  in  the  wife.  This  is  not  only  a 
legitimate  presumption,  but  it  is  a  fair  and  reasonable  presiunp- 
tion;  for  if  a  claim  by  the  wife  on  the  goods  and  effects  so 
situated  was  sufficient  to  take  them  out  of  the  hands  of  the  sheriff, 
without  proper  proof,  no  creditor  of  the  husband  could  ever  be 
secure  of  his  debt.  To  avoid  a  condition  so  open  to  fraud,  the 
Supreme  Court  have  declared  that  *  to  bring  the  property  claimed 
by  a  married  woman,  under  the  protection  of  the  Act  of  the 
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11th  day  of  April  1848,  it  is  necessary  that  her  ownership  should 
be  proved,  by  identifying  it  as  property  which  she  owned  before 
her  marriage — or  if  purchased  afterwards,  that  it  was  paid  for 
with  her  separate  funds.'  They  have  further  declared  that  '  in 
the  absence  of  clear  and  satisfactory  proof  that  property  pur- 
chased by  the  wife  after  marriage,  was  paid  out  of  her  own 
separate  funds,  the  presumption  is  that  it  was  paid  for  bv  means 
furnished  by  the  husband.'  Such  is  the  law  of  the  land,  and  it 
is  binding  upon  courts  and  juries.  Indeed  any  other  principle 
would  involve  great  uncertainty  as  to  the  ownership  of  property, 
and  must  lead  to  fraud  in  the  concealment  and  possession  or 
chattels,  injurious  to  the  sound  policy  of  social  intercourse. 
Satisfied  of  the  justice  of  these  views,  I  feel  myself  bound  to  say, 
as  I  am  requested  by  the  defendant,  that  the  husband  is  pre* 
sumed  to  be  the  owner  of  all  the  personal  property  possessed  by 
the  family — that  evidence  that  the  plaintifi*  purchased  any  of  the 
articles  or  property  levied  on  in  this  case,  amounts  to  nothinff 
unless  it  be  accompanied  by  clear  and  full  proof  that  she  paid 
for  such  articles  with  her  own  separate  funds — in  the  absence  of 
such  proof,  the  presumption  with  regard  to  all  such  articles  is  a 
violent  one,  that  the  husband  furnishes  the  means  of  payment, 
and  the  jury  are  bound  so  to  find.  That  with  regard  to  such  ot 
the  articles  levied  on  as  are  the  proceeds  of  the  farm  on  which 
the  plaintiff  and  her  husband  reside,  the  plaintiff,  in  order  to 
establish  her  title  to  them  so  as  to  entitle  her  to  a  verdict,  must 
show  beyond  a  reasonable  doubt  that  the  farm  belonged  to  her, 
and  that  the  purchase-money  or  consideration  paid  for  it  was  not 
furnished  by  her  husband.  On  failure  to  prove  either  of  these 
points,  or  in  the  absence  of  any  proof  on  the  subject,  the  jury 
should  find  all  such  articles  to  be  the  property  of  the  husband ; 
that  all  property  levied  on  in  this  case,  or  such  proportion  of  it 
as  is  the  fruit  or  result  of  the  labour,  energy,  or  industry  of 
either  the  plaintiff  or  her  husband,  is  the  property  of  the  hus* 
baud,  and  liable  for  the  payment  of  his  debts — that  the  plaintiff 
establish  her  title  to  each  of  the  articles  levied  on  according  to 
the  rules  hereinbefore  stated,  and  the  jury  is  bound  to  find  in 
favour  of  the  defendant  as  to  all  articles  to  which  the  plaintiff 
does  not  give  full  and  most  satisfactory  proof  of  title  in  herself. 
These  principles  are  all  true,  and  they  snould  govern  the  finding 
of  the  jury.  There  is  evidence  in  the  case  that  the  plaintiff 
purchased  articles  and  that  she  paid  for  articles ;  but  there  is  no 
evidence  to  show  that  these  articles  were  paid  for  out  of  her  own 
funds,  and  the  presumption  is  that  they  were  paid  for  by  means 
furnished  by  the  husband.  In  the  whole  case  no  evidence  has 
been  produced  by  the  plaintiff  to  show  by  clear  and  satisfactory 
proof  that  the  property  levied  on  or  any  part  thereof  was  the 
property  of  Jane  T.  Bhoads,  and  under  these  circumstances  I 
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feel  myself  constrained  to  instruct  you  that  the  plaintiff  has  not 
made  out  her  case,  and  that  your  verdict  should  be  for  the  de- 
fendant. If  I  am  wrong  in  this  view,  I  am  pleased  to  know  that 
the  case  can  be  carried  to  a  superior  court,  and  any  errors  of 
judgment  in  the  court  below  can  be  corrected.  It  is  your  duty 
to  iSnd  for  the  defendant." 

Under  this  charge  there  was  a  verdict  and  judgment  in  favour 
of  defendant  in  the  issue.  Whereupon  the  plaintiff  sued  out  this 
writ,  assigning  here  as  cause  for  reversing  the  judgment,  that 
the  court  erred  in  instructing  the  jury  that  the  plaintiff  had  not 
made  out  her  case  with  respect  to  any  of  the  articles  levied 
upon. 

The  case  was  submitted  to  the  consideration  of  this  court  on 
the  paper-books,  and  without  any  oral  argument. 

The  opinion  of  the  court  was  delivered,  February  28th  1861,  by 
Thompson,  J. — There  is  certainly  no  evidence  on  our  paper- 
books  to  show  that  Mrs.  Rhoads  paid  for  the  farm  conveyed  to 
her  by  her  brother  Joseph  Edwards  on  the  11th  May  1855,  for 
the  consideration  of  $5820 ;  and  if  there  had  been,  it  was  not 
shown  that  it  wa^  from  the  proceeds  of  it,  that  the  personal 
property  claimed  by  her  was  paid  for.  She  could  not  therefore, 
in  the  present  state  of  the  law,  expect  to  maintain  a  title  to  the 
property  levied  on,  without  showing  clearly  that  it  was  bought 
and  paid  for  with  her  own  money,  not  derived  from  her  husband. 
Until  that  was  established,  the  presumption  remained  that  the 
acquisition  was  through  his  means  and  the  property  liable  to  his 
debts :  Bradford's  Appeal,  5  Casey  518 ;  Hallowell  v.  Horter, 
11  Id.  880 ;  Auble  v.  Mason,  Id.  261 ;  Walker  v.  Reamy,  12  Id. 
410. 

The  charge  of  the  learned  judge,  the  only  matter  in  the  case 
excepted  to,  is  so  completely  in  the  line  of  the  precedents,  and 
the  law  so  clearly  and  accurately  stated  in  its  application  to  the 
proof,  that  we  are  saved  the  labour  of  vindicating  it  in  any  par- 
ticular, as  it  fully  accomplishes  that  for  itself.  As  we  see  no 
error  in  the  record,  the  judgment  is 

Affirmed. 
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David  E-  Buckwalter  verstis  The  Black  Kock 
Bridge  Company, 

Damages  Actual  and  Comequential, — Assessment  of,  under  Act  ofAs- 

seml>ly. 

1.  Consequential  damages  may  be  claimed  and  assessed  against  a  corpora- 
tion, if  their  organic  law  require  it 

2.  Where  it  was  provided  in  the  charter  of  a  bridge  company  that  referees 
should  assess  the  damages,  if  any,  which  the  owner  of  a  contiguous  ferry 
should  sustain  by  the  erection  of  the  bridge,  it  was  Hddf  that  the  words  of 
the  act  required  the  payment  of  damages  for  all  injurious  consequences,  prox- 
imate and  remote,  to  the  owner  of  the  ferry. 

Error  to  the  Common  Pleas  of  Montgomerv  county. 

This  writ  was  sued  out  by  David  R.  Buckwalter,  who  com- 
plained of  the  action  of  the  court  below  by  which  a  fi.  fa,^  sur 
judgment  on  an  award  of  referees  in  his  favour,  against  the 
Black  Rock  Bridge  Company,  was  stayed  and  set  aside,  the 
judgment  on  the  award  opened,  and  the  award  set  aside  and 
stricken  from  the  record. 

The  case  was  this : — 

David  R.  Buckwalter  is  the  owner  and  occupier  of  a  ferry 
across  the  Schuylkill  river,  at  a  point  called  Black  Rock,  where 
the  canal  and  tow-path  change  from  the  Chester  county  side  of 
the  river  to  the  Montgomery  county  side.  This  ferry  had  been 
maintained  and  used  at  that  point  for  a  period  of  thirty  years 
and  upwards,  in  the  same  way  and  for  the  same  purposes  as  now. 
The  travel  across  it  consisted  almost  entirely  of  the  horse  and 
mule  teams  used  for  hauling  boats  on  the  canal  and  dams  of  the 
Schuylkill  Navigation  Company.  When  the  plaintiff  purchased 
it,  some  seven  or  eight  years  ago,  he  became  the  owner  of  the 
land  on  each  side  of  the  river  at  that  point. 

On  the  8th  of  April  1859,  the  Black  Rock  Bridge  Company  were 
chartered  by  the  legislature,  and  in  the  summer  of  1859  located 
the  site  of  their  bridge  about  500  feet  below  the  ferry,  and  pro- 
ceeded to  erect  it  as  speedily  as  possible.  It  was  completed 
some  time  in  October  last,  and  since  that  time  has  been  used  to 
accommodate  the  travel  on  the  canal,  as  well  as  the  other  travel 
at  that  point. 

The  13th  section  of  the  said  charter  provides  as  follows : — 

"  That  the  said  bridge  shall  not  be  located  within  the  distance 
of  a  half  mile  from  a  point  at  which  David  R.  Buckwalter  now 
owns  and  maintains  a  lerry,  unless  the  said  company  first  obtain 
the  assent  of  said  Buckwalter,  or  his  heirs  and  assigns,  thereto, 
and  in  case  the  assent  of  the  said  Buckwalter  cannot  be  so 
obtained,  then  in  that  event  the  said  company  shall  choose  one 
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disinterested  person,  and  the  said  David  R.  Buckwalter  a  second, 
and  the  persons  thus  chosen  shall  choose  a  third  disinterested 
person,  who,  after  being  sworn,  according  to  law,  shall  go  upon 
the  premises  and  view  and  receive  such  other  testimony  as  they 
may  desire,  and  assess  the  damages,  if  any,  which  the'  said 
David  R.  Buckwalter  may  and  shall  sustain  by  reason  of  the 
erection  of  the  said  bridge,  and  the  valuation,  set  and  agreed 
upon  by  the  said  referees,  shall  be  final  and  conclusive,  and  be 
paid  by  the  said  company  before  the  erection  of  said  bridge, 
and  the  said  assessment  may  be  entered  as  a  judgment  against 
said  company  in  the  Court  of  Common  Pleas  of  either  county 
in  which  said  bridge  is  located,  and  be  of  the  same  effect  in  law 
as  any  other  judgment  obtained  by  legal  process." 

The  company  having  located  the  bridge  below  and  within  a 
half  a  mile  of  the  said  ferry,  without  first  having  obtained  the 
assent  of  David  R.  Buckwalter  thereto ;  on  the  5th  day  of  Sep- 
tember 1859,  the  said  Buckwalter  and  the  bridge  company,  bv  a 
written  agreement,  under  their  hands  and  seals,  among  other 
things  therein  contained,  agreed  as  follows :  "  that  it  is  hereby 
left  and  referred  to  the  final  arbitrament,  award,  and  determina- 
tion of  the  said  Joseph  J.  Lewis,  Abraham  B.  Longaker,  and 
William  Henry,  or  any  two  of  them  agreeing,  whether  the  said 
David  R.  Buckwalter  has  sustained,  or  may  or  shall  sustain, 
any  damages  by  reason  of  the  erection  of  said  bridge,  and  if 
they  find  that  he  has  sustained  or  may  or  shall  sustain  any 
damages  by  reason  thereof,  then  to  value  and  assess  the  said 
damages,  and  make  their  award  in  writing  of  and  concerning 
the  premises  within  a  reasonable  time  after  they  shall  have  made 
their  arbitrament  and  award  of  and  concerning  the  same." 

The  referees  met  upon  the  5th  day  of  September  1859,  went 
upon  the  ground,  viewed  the  premises,  heard  the  allegations  of 
the  parties,  and  received  their  proofs  by  the  examination  of  such 
witnesses  as  they  desired  to  submit,  as  to  the  damages  and 
matters  at  variance.  On  the  9th  day  of  September  aforesaid, 
two  of  the  referees,  Abraham  B.  Longaker  and  William  Henry, 
made  an  award  in  favour  of  David  R.  Buckwalter,  assessing 
damages  to  him  in  the  amount  of  $1200.  Joseph  Lewis,  the 
other  referee,  dissented  from  said  award. 

The  award  was  as  in  the  following  words : — 

"And  now,  to  wit,  September  9th,  A.  d.  1859,  we,  the  said 
referees,  having  met  pursuant  to  adjournment,  and  after  mature 
deliberation  hswi  in  the  premises,  are  of  opinion  that  the  ferry 
of  the  said  David  R.  Buckwalter  will  become  depreciated  by 
reason  of  the  erection  of  the  said  bridge,  as  proposed,  within 
the  distance  of  a  half  mile  of  said  ferrv,  by  tiie  diversion  of 
the  travel  thereupon;  and  we,  the  said  A.  B.  Longaker  and 
William  Henry,  two  of  the  said  referees,  agreeing,  do  accord- 
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ingly  assess  the  damages  which  the  said  Dayid  R.  Buckwalter 
has  and  will  sustain,  by  reason  of  the  erection  of  the  said 
bridge  and  diversion  aforesaid,  at  the  sum  of  twelve  hundred 
dollars  ((1200),  and  we  do  therefore  award  said  sum  of  twelve 
hundred  dollars  ((1200)  in  favour  of  said  David  R.  Buckwalter, 
and  against  the  said  Black  Rock  Bridge  Company." 

To  this  the  other  referee  filed  his  protest  in  the  form  of  a 
minority  report,  as  follows : — 

'^  Whereas,  the  claim  of  the  said  David  R.  Buckwalter,  made 
on  the  hearing  before  the  said  referees,  was  for  the  loss  which 
will,  probably,  be  sustained  by  the  diversion  of  the  travel  from 
the  said  ferry,  and  the  consequent  loss  of  profits  occasioned 
thereby ;  and  whereas,  I  deem  such  diversion  and  loss  not  to  be 
such  an  injury  as  is  contemplated  by  the  said  Act  of  Assembly, 
and  as  one  required  to  be  compensated  in  damages,  I  award  and 
determine  that  the  said  David  R.  Buckwalter  is  not  entitled  to 
recover  any  damages  against  the  said  Black  Rock  Bridge  Com- 
pany." 

The  award  was  filed  September  17th  1859,  in  the  Common 
Pleas  of  Montgomery  county,  and  same  day  judgment  entered 
in  favour  of  Buckwalter  against  the  bridge  company  in  the  sum 
of  $1200. 

Upon  this  judgment  a  writ  of  fieri  facias  was  issued  to  Novem- 
ber Term,  A.  D.  1859,  No.  101. 

On  the  23d  of  November  1859,  the  Black  Rock  Bridge  Com- 
pany, pending  the  said  writ,  presented  a  petition  to  the  Court 
of  Common  Pleas,  praying  the  court  that  said  writ  may  be  stayed 
and  set  aside,  and  that  the  judgment  may  be  opened  and  the 
award  set  aside  and  be  stricken  from  the  record. 

Whereupon  the  court  granted  a  rule  to  show  cause  why  the 

Srayer  of  the  petitioner  should  not  be  granted.  Returnable 
anuary  9th  1860. 

The  following  were  the  reasons  offered  by  defendant  for  setting 
aside  the  award: — 

Ist.  The  Act  of  Assembly,  under  which  the  said  referees  were 
authorized  to  assess  damages,  does  not  provide  for  the  assess- 
ment of  such  damages  as  those  mentioned  in  the  award. 

2d.  The  referees  unlawfully  assessed  damages  for  the  depre- 
ciation in  the  value  of  the  ferry  of  said  David  R.  Buckwalter, 
by  reason  of  the  erection  of  the  bridge  of  said  company  within 
a  half  mile  of  said  ferry,  by  the  diversion  of  the  travel  therefrom 
— the  said  Buckwalter  having  no  license  or  grant  of  any  exclu- 
sive right  of  ferriage. 

3d.  The  said  David  R.  Buckwalter  has  no  lawful  claim  for 
any  diversion  of  the  travel,  or  any  consequent  loss  of  profits 
wluch  the  erection  of  the  said  bridge  may  cause,  as  such  diver- 
sion and  loss  are  not  such  an  injury  as  is  contempLted  by  the 
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Act  of  Assembly  in  this  case  made  and  provided,  as  one  for 
which  damages  are  to  be  awarded  to  the  said  David  R.  Back- 
waiter. 

4th.  The  said  David  R.  Buckwalter  has  not,  as  yet,  sustained 
any  damages  whatsoever  which  can  be  lawfully  assessed  against 
the  said  company,  inasmuch  as  the  bridge  of  said  company  has 
not,  as  yet,  been  erected. 

On  the  return  of  the  rule  and  argument  thereon,  the  court 
below  (Smysbr,  J.)  made  the  rule  absolute  in  all  its  parts.  Where- 
upon this  writ  of  error  was  taken  by  plaintiff,  who  assigned  as 
cause  for  reversal  the  following  matters,  viz. : — 

1.  The  court  had  no  jurisdiction  over  the  suWect-matter,  and 
erred  in  entertaining  the  application  of  the  defendant  below  to 
stay  and  set  aside  the  fi,  fa.^  and  in  actually  staying  and  setting 
aside  the  same. 

2.  The  court  erred  in  opening  the  judgment  entered  against 
the  defendants  below  upon  the  award  filed. 

8.  The  court  erred  in  setting  aside  and  striking  off  from  the 
record  the  said  award. 

A.  B.  Longaher  and  Jame%  Boyd^  for  plaintiff  in  error. — 1. 
The  court  had  no  power  over  the  case,  except  this :  "  the 
entry  of  assessment  as  a  judgment  in  the  Common  Pleas." 
No  power  to  inquire  into  the  reasons  which  induced  the  "  award," 
which,  by  the  act,  was  to  be  "final  and  conclusive."  Upon 
these  terms  the  charter  was  accepted  by  the  company.  Beside 
this,  the  exceptions  to  the  award  were  too  late,  after  the  issuing 
of  Bkji.fa. 

2  and  3.  The  questions  raised  by  these  assignments  of  error 
are,  first,  whether  a  corporation  accepting  an  act  of  incorporation 
from  the  legislature,  are  bound  to  conform  to  its  terms  and 
stipulations ;  and  second,  whether,  when  a  company  enters  into 
an  agreement  for  the  assessment  of  "  any  damages"  which  the 
opposite  party  "has  sustained,  or  may  or  shall  sustain,"  by 
reason  of  the  erection  of  their  works,  they  are  not  bound  by  it, 
whether  it  is  strictly  embraced  in  the  act  or  not. 

The  charter  and  the  agreement  both  recognise  the  plaintiff  as 
owner  of  the  ferry,  to  whom  damage  might  be  done  by  the 
erection  of  this  bridge,  and  who,  in  that  case,  would  be  entitled 
to  compensation. 

It  is  evident  that  more  than  ordinary  damages  for  occupying 
the  ground  was  intended  by  the  legislature,  and  we  argue  that 
he  was  entitled  to  all  and  every  description  of  damages,  whether 
consequential  or  otherwise.  The  diversion  of  travel  was  an 
injury  to  be  compensated  for.  The  act  authorized  the  referees 
to  assess  "  the  damages,  if  any,"  meaning  if  any  damage  is  occa- 
sioned. 
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The  phrase  "  any  damage"  includes  consequential  damages : 
Monon.  Nav.  Co.  v.  Coons,  6  Barr  879.  See  also  N.  T.  &  Erie 
Railroad  Co.  v.  Young,  9  Casey  175 ;  Railroad  Co.  v.  Yeiser,  8 
Barr  366 ;  Mifflin  v.  Railroad  Co.,  4  Harris  182,  as  to  the  allow- 
ance of  consequential  damages  when  so  expressed  in  the  charter. 
But  even  if  the  act  did  not  allow  it,  the  agreement  authorized 
the  assessment  of  consequential  damages,  and  the  submission 
and  award  outside  of  the  act,  were  yalid  and  binding :  Gallop 
V.  Reynolds,  8  Watts  424 ;  Mc Adams  v.  Stilwell,  1  Harris  96 ; 
Bingham  v.  Guthrie,  7  Id.  422. 

The  idea  that  nothing  but  actual  damage  was  to  be  compen- 
sated for,  is  negatived  also  by  the  provision  in  the  charter,  which 
requires  that  the  valuation  made  by  the  referees  shall  be  paid 
hejore  the  erection  of  the  bridge. 

B,  M.  Boyer  and  J.  J.  LewU. — The  word  "  damages"  has  a 
legal  signification,  and  in  the  construction  of  a  statute  should  be 
received  in  its  usual  sense :  Shrunk  v.  The  Schuylkill  Nav.  Co., 
14  S.  &  R.  81;  Co.  Lit.  257  a;  Sedgwick  on  Damages  29; 
Overseers  of  the  Poor  v.  Aurand  &  Wolf,  10  Watts  134.  If 
Mr.  Buckwalter  is  injured  by  the  travel  being  diverted  from  his 
ferry  to  the  bridge,  it  will  be  because  of  the  superior  facilities 
which  the  bridge  oflFers  to  the  public.  But  this  is  no  invasion 
of  his  rights,  for  he  had  no  right  to  compel  the  public  to  use 
his  monopoly  at  the  expense  of  their  inconvenience.  An  im- 
proved machine  or  road  always  interferes  with  the  use  of  those 
which  are  inferior,  without  giving  to  the  injured  party  a  right 
of  action. 

Mr.  Buckwalter  had  no  license  for  this  ferry,  nor  any  right  to 
it,  other  than  that  derived  from  his  owning  both  banks  of  the 
stream,  one  of  which  he  holds  subservient  to  the  right  of  the 
Schuylkill  Navigation  Company  to  erect  and  maintain  their  tow- 
path  over  it.  Any  other  riparian  owner  could  establish  a  ferry 
without  his  consent. 

The  Act  of  Assembly  does  recognise  his  ownership  in  this 
ferry.  This  was  asserted  in  Shrunk  v.  The  Schuylkill  Nav.  Co., 
14  S.  k  R.  81,  under  the  Acts  of  March  9th  1786  and  April 
11th  1793,  but  was  denied  by  this  court.  The  special  remedies 
provided  in  such  cases  were  intended  to  cover  all  common  law 
injuries :  Sunbury  &  Erie  Railroad  Co.  v,  Hummell,  3  Casey 
104 ;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  &  Nav.  Co.,  4  Rawle 
23.  But  do  not  include  remote  or  contingent  damages :  Schuyl- 
kill Nav.  Co.  V.  Farr,  4  W.  &  S.  876 ;  Same  v.  Freedly,  6  Wh. 
115;  Zimmerman  v.  Union  Canal  Co.,  1  W.  &  S.  346 ;  N.  Y.  & 
Erie  Railroad  Co.  v.  Young,  9  Casey  175 ;  Monon.  Nav.  Co.  v. 
Coons,  6  W.  &  S.  101. 

It  is  not  denied  that  the  right  to  claim  compensation  for  such 
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damages  may  be  given  by  the  legislature ;  but  this  has  not  been 
done  here.  No  new  definition  of  damages  was  intended  in  this 
charter.  The  words  of  the  act  are  not  "any  damages,'*  but 
"damages,  if  any." 

As  to  the  question  of  the  court's  jurisdiction,  the  cases  of 
Mussina  v.  Hertzog,  5  Binney  387,  Wilson  v.  Young,  9  Barr 
102,  McCahan  v.  Reamy,  9  Casey  686,  recognise  the  power  of 
the  court  to  entertain  exceptions  to  an  award  for  plain  mistake, 
even  where  the  terms  of  the  submission  were  that  the  award 
should  be  final  and  conclusive. 

The  act  makes  this  award  a  judgment  of  the  Common  Pleas 
of  Montgomery  county,  and  brings  it  thus  within  its  jurisdiction. 

The  opinion  of  the  court  was  delivered,  February  28th  1861,  by 

Thompson,  J.— It  would  be  a  difficult  proposition  to  maintain, 
that  the  legislature,  on  granting  corporate  franchises  to  the  de- 
fendants, could  not  do  so  upon  the  terms  that  they  should  pay 
and  satisfy  the  plaintiflF  for  any  injury  they  might  occasion  to  his 
ferry,  because  the  damage  might  be  in  its  nature  consequential. 
That  such  damages  may  be  claimed  from  and  assessed  against  a 
company,  if  their  organic  law  require  it,  has  often  been  decided : 
Monongahek  Navigation  Co.  v.  Coons,  6  Barr  879 ;  Mifflin  v. 
Railroad  Co.,  4  Harris  182 ;  Reitenbach  v.  Chester  Valley  Rail- 
road Co.,  9  Id.  105;  New  York  and  Erie  Railroad  Co.  v.  Young, 
9  Casey  175.  There  are  many  other  cases  to  the  same  effect. 
This  is  not  upon  the  ground  that  the  constitution  requires  com- 
pensation to  be  made  for  such  injuries ;  for  it  does  not.  It  is 
only  for  taking  property  under  the  right  of  eminent  domain,  that 
compensation  is  required  to  be  made  by  the  constitution.  Here 
tho  terms  upon  which  the  privilege  was  granted  and  accepted, 
that  compensation  beyond  this  should  be  made,  became  a  con- 
tract, and  the  company  ought  to  be  willing  to  observe  it ;  if  not, 
the  law  will  compel  them  to  do  so. 

The  matter  first  to  be  ascertained  is,  whether  the  terms  of 
this  charter  require  tho  payment  of  such  damages  as  are 
claimed  by  the  plaintiff.  That  settled,  everything  else  is  of 
easy  solution. 

The  6th  section  of  the  act  authorizes  the  company  to  take 
property  necessary  in  the  erection  of  their  bridge,  and  provides 
a  mode  for  assessing  damages  consequent  upon  such  taking. 
These  provisions  do  not  extend  to  the  allowance  of  consequential 
damages ;  they  provide  only  for  the  takine  and  making  compen- 
sation for  property  within  the  meaning  oi  the  constitution,  and 
for  this  they  are  ample. 

In  section  13,  there  is  a  special  provision  for  the  contingency 
of  damage  occurring  to  the  plaintiff.  In  order  that  this  section 
shall  have  any  effect,  it  is  to  be  presumed  that  these  damages 
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were  not  sncb  as  might  arise  from  the  taking  of  property,  for 
that  was  provided  for  already. 

What  damage  was  in  the  contemplation  of  the  legislature? 
They  chose  to  take  notice  of  the  fact,  and  declared  that  David 
R.  Buck  waiter  "now  owns  and  maintains  a  ferry"  across  the 
Schuylkill,  and  prohibited  the  location  of  the  bridge  within  a 
half  a  mile  of  it,  unless  upon  his  consent  first  had  for  that  pur- 
pose. But  if  this  could  not  be  had,  still  the  company  might,  if 
they  deemed  it  expedient,  first  having  the  damages  ascertained 
as  provided  for,  locate  within  the  interdicted  distance  their 
bridge.  It  is  hardly  to  be  doubted  that  all  this  was  to  protect 
or  compensate  any  injury  to  the  ferry.  It  is  impossible  to  dis- 
cover any  other  object  in  these  provisions. 

The  damages  to  be  assessed  seem  to  be  pretty  well  defined  in 
the  section.  After  providing  that  they  were  to  be  ascertained 
by  referees  mutually  to  be  chosen  by  the  company  and  the 
plaintiff,  and  who  were  to  be  sworn,  were  to  "  go  upon  the  pre- 
mises and  view  and  receive  such  other  testimony  as  they  may 
desire,  and  assess  the  damages,  if  ant/,  which  the  said  David  R. 
Buckwalter  may  and  shall  sustain  by  reason  of  the  erection  of 
the  bridge." 

The  requirement  to  pay  any  damages  which  may  or  shall  have 
been  sustained,  has  been  holden  to  cover  a  claim  for  consequen- 
tial damages:  Monongahela  Navigation  Co.  v.  Coons,  6  !&arr 
379.  So  has  the  expression  all  damages :  Mifflin  v.  Railroad  Co., 
4  Harris  182. 

The  words  here  require  the  payment  of  damages,  "if  any,"  by 
reason  of  the  erection  of  the  bridee.  This  last  expression,  in  the 
connection  in  which  it  stands,  is  tne  same  thing  as  "on  account 
of,"  or  "  because  of,"  the  erection  of  the  bridge.  In  this  sense, 
the  paragraph  means  any  damage  on  account  of  its  erection. 
The  subjunctive  or  contingent  form  if  does  not  lessen  the  import 
of  the  word  "  any,"  which  means  indefinite  results  or  amounts, 
and  consequently  means  all  damages. 

In  this  aspect,  all  injurious  consequences  or  consequential 
damages  would  be  included. 

I  cannot  for  a  moment  doubt  that  the  legislature  had  this  in 
view,  in  introducing  this  special  provision.  Why  should  they 
have  recognised  the  existence  of  the  ferry,  attempted  its  protec- 
tion, and,  in  the  same  section  in  which  the  company  are  autho- 
rized to  locate  their  bridge  within  a  half  a  mile  of  it,  require 
them  to  obtain  the  owner's  consent;  or  if  not,  to  pay  such  damages 
as  he  might  sustain,  unless  injury  to  the  ferry  was  to  be  the  basis 
of  the  assessment,  present  and  prospective  ?  This  was  what  they 
meant  or  nothing ;  and  it  is  our  duty  so  to  interpret  the  language 
used,  so  as  to  give  effect  to  every  provision  of  the  act.  It  was  the 
duty,  therefore,  of  the  referees  to  assess  all  damages,  direct  or 
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consequential,  which  had  been  or  should  be  sustained  by  the 
plaintiff  on  account  of  injury  to  his  ferry,  and  it  is  apparent  they 
did  so.  It  does  not  appear  from  anything  before  us,  that  merely 
speculative  damages  were  at  all  allowed.  Consequential  damages 
are  always  in  appearance  somewhat  so.  But  there  was  no  more 
necessity  that  they  should  be  so  here,  than  in  case  of  injury  by 
flooding  or  overflowing  land,  or  for  backing  water  on  a  mill- 
wheel  so  as  to  interrupt  its  workings  occasionally.  These  have 
often  been  compensated  as  between  individuals,  and  sometimes 
in  cases  of  companies  and  individuals. 

When  the  law  allows  such  damages,  it  of  course  authorizes  their 
assessment  upon  facts,  opinions,  and  approximate  estimates.  Be- 
cause these  are  not  demonstrably  certain  tests,  it  is  no  reason  for 
disallowing  them  altogether,  when  otherwise,  there  is  a  duty  to 
compensate  those  who  have  or  shall  suffer  them. 

The  corporators  here  accepted  the  terms  upon  which  the  legis- 
lature were  willing  they  should  build  a  bridge.  There  was  nothing 
unlawful  in  them,  and  they  were  not  obliged  to  accept  them ;  but 
having  done  so,  they  ought  to  be  willing  to  live  up  to  them,  and 
we  do  not  see  that  more  has  been  required  of  them  here. 

It  has  been  suggested  that  a  ferry  is  not  property  within  the 
constitutional  meaning  of  the  term.  Grant  that  this  is  so,  both  the 
legislature  and  corporators  here,  however,  have  treated  it  as 
property,  and  the  latter  have  agreed  to  pay  any  damage  which 
they  may  do  to  it.  It  was  certainly  for  the  legislature  to  grant 
the  privilege  to  the  company  upon  these  terms,  without  regard 
to  the  precise  nature  of  the  property.  They  were  supreme  in 
this  respect,  and  the  company,  in  accepting  their  charter,  en- 
gaged to  observe  all  the  conditions  contained  in  it,  and  they 
cannot  no'w  escape  from  any  of  them  by  questioning  their  pro- 
priety or  expediency,  there  being  nothing  unlawful  contained 
in  them. 

The  agreement  for  the  reference,  and  the  provision  that  a 
majority  of  the  referees  should  make  an  award,  it  now  appearing 
that  all  viewed  the  premises,  dispenses  with  any  necessity  of 
inquiring  as  to  their  power  to  do  so  under  the  Act  of  Assembly. 
The  parties  could  regulate  that  if  the  act  did  not.  For  these  rea- 
sons we  think  the  court  erred  in  setting  aside  the^./a.  and  striking 
off  the  award,  and  their  action  therein  must  be  reversed. 

The  order  of  the  court  is  reversed,  and  the  award 
directed  to  be  reinstated;  and  the  order  setting 
aside  the  j{./a.  is  also  reversed. 
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Brown^s  Estate. 

E$tate$  in  Fee  Simple  and  /or  Life,  Creation  of  by  WiU, — Executory 

Devigei. 

A  testatrix  by  will  diTided  the  residue  of  her  estate  into  equal  parts,  giy- 
ing  one-half  tp  her  sister  '*  absolutely  so  that  she  may  dispose  of  the  same  by 
will  or  otherwise  as  fully  and  amply  as  if  the  same  now  belonged  to  her/' 
and  the  other  half  to ,  the  same  sister,  to  receive  the  income  thereof  during 
her  natural  life,  and  after  her  death  to  trustees  to  pay  the  income  to  her 
nephews  in  equal  shares,  and  in  case  of  the  death  of  either  of  them,  to  pay 
his  share  of  the  income  to  his  children,  and  if  he  should  die  without  childrent 
to  the  surviving  nephew  for  life.  HM^  that  the  devisee  took  an  absolute  fee 
simple  interest  in  tne  first  half,  and  a  life  estate  in  the  other: 

Tnat  after  her  death,  the  surviving  nephew,  the  other  havine  died  childless, 
took  a  life  estate  in  the  second  half,  the  fee  of  which  descended  to  the  heirs 
at  law  of  testatrix. 

Certiorabi  to  the  Orphans'  Court  of  Philadelphia  county. 

These  were  appeals  bj  Thomas  Neill  and  The  Pennsjlyania 
Company  for  Insurance  on  Liyes,  &c.,  from  the  decree  of  the 
Orphans'  Court,  on  the  accounts  of  Oeorge  B.  Reese,  adminis- 
trator with  the  will  annexed  of  Susan  B.  Brown,  and  as  execu- 
tor of  Mrs.  Christiana  Finnej. 

Mrs.  Brown,  who  was  one  of  the  three  daughters  of  George 
Bickhan  died,  haying  had  no  children,  but  leaying  interested 
in  her  estate  a  sister,  Mrs.  Christiana  Finney,  a  nephew,  Mr. 
Thomas  Neill,  a  son  of  her  deceased  sister  Ann  Neill,  and  seyen 
children  of  Jacob  Reese,  deceased,  who  was  Mrs.  Brown's  half 
brother  (his  mother,  Mrs.  Reese,  haying  taken  Mr.  Bickhan  for 
her  second  husband). 

By  her  will,  Mrs.  Brown  had  deyised  one-half  of  the  residue  of 
her  estate  to  her  ^^  sister,  Christiana  Finney,  absolutely,  so  that 
she  may  dispose  of  the  same  by  will  or  otherwise,  as  fully  and 
amply  as  if  the  same  now  belonged  to  her."  And  the  other  half 
she  gave  to  Mrs.  Finney,  "to  receiye  the  rents,  issues,  and 
income  during  her  natural  life,"  and  after  her  death  to  trustees 
(for  whom  the  Pennsylvania  Company  were  substituted)  "in  trust 
to  pay  over  the  rents,  issues,  profits,  and  income  to  my  nephews, 
Thotnas  Niell  and  George  B.  Neill,  in  equal  shares,  and  in  case 
of  the  death  of  either  of  said  nephews,  to  pay  his  share  of  the 
said  income  to  the  children  of  the  said  deceased  nephew,  and  if 
he  should  die  without  children,  then  to  the  surviving  nephew 
durine  his  natural  life.  And  it  is  further  my  will  and  direction 
that  the  principal  of  the  said  half  of  the  residue  of  my  estate 
shall  in  no  event  be  liable  for  any  debts  or  claims  which  now 
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exist  or  may  hereafter  exist  against  my  said  nephews  or  either 
of  them,  or  against  their  children  or  any  of  them.  And*  it  is 
further  my  will  and  direction  that  in  case  my  said  sister  shall 
not  survive  me,  or,  surviving  me,  shall  not  by  will  or  otherwise 
dispose  of  the  estate  hereby  devised  to  her  absolutely,  then  I 
give,  devise,  and  bequeath  the  same  to  trustees  (Pennsylvania 
Company)  in  trust  for  the  same  uses  and  purposes,  and  under 
the  same  restrictions  and  limitations,  as  the  other  half  of  my 
estate  hereinbefore  devised  and  bequeathed."  George  B.  NeiU 
died  before  testatrix,  intestate  and  without  issue. 

Mrs.  Finney  died  in  December  1867,  having  survived  her 
sister,  and  made  a  will,  by  which  she  gives,  devises,  and 
bequeaths  "  all  my  estate,  real  and  personal,  of  whatsoever  kind 
and  description,  and  also  all  that  part  of  my  sister  Susan  B. 
Brown's  estate  given  to  me  by  her  will  to  Henry  J.  Williams, 
Esq.,  and  George  B.  Reese,  Esq.,  in  trust  to  pay  over  the  rents, 
issues,  profits,  and  income  thereof,  as  the  same  may  be  received, 
to  my  nephew,  Thomas  NeiU,  during  his  life.  And  it  is  further 
my  will  and  direction,  that  the  principal  of  the  property  hereby 
devised,  shall  in  no  event  be  liable  for  any  debts  or  claims  which 
now  exist,  or  may  hereafter  exist,  against  my  said  nephew,  or 
against  his  children,  or  any  of  them." 

The  questions  raised  under  the  will  of  Mrs.  Brown,  before 
the  auditor  and  the  court  below,  were,  first,  whether  Thomas 
Niell  was  entitled  to  the  entire  fee,  subject  to  the  trust  durine 
his  life;  and,  secondly,  whether  the  will  of  Mrs.  Brown  contained 
a  good  executory  devise  on  the  failure  of  Mrs.  Finney  to  dispose 
of  the  estate  by  either  deed  or  will.  The  question  that  wad 
raised  before  the  auditor  and  the  Orphans'  Court  under  the  will 
of  Mrs.  Finney  was,  whether  there  was  an  intestacy  as  to  any 
portion  of  Mrs.  Finney's  estate,  or  whether  the  latter  clause, 
above  recited,  was  sufficient  to  raise  an  estate  by  implication  in 
the  children  of  Thomas  Neill.  If  such  an  estate  could  not  be 
implied  from  the  words  of  the  will,  then  the  real  estate  would  de- 
scend to  Thomas  Neill,  and  the  personal  estate  would  be  divided 
p«r  capita  among  the  children  of  Jacob  Reese  and  Thomas  NeiU, 
the  latter  obtaining  one  eighth  part.  The  following  is  the  dis- 
tribution which  the  auditor  made,  and  which  being  affirmed  by 
the  court  below,  was  here  assigned  for  error. 

The  balance  in  the  hands  of  the  accountant  as  administrator 
of  Mrs.  Brown,  which  was  ^7,6S0.67,  was  distributed  as  fol- 
lows: 

To  George  B.  Reese,  executor  of  Christiana  Finney,  deceased, 
one-half  part  thereof,  being  $18765.33. 

To  the  Pennsylvania  Company  for  Insurances  on  Lives  and 
Granting  Annuities,  Trustees  of  Thomaa  Neill,  one-fourth  part 
thereof,  being  $9,382.67,  to  be  held  in  trust  for  the  said  Thomas 
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Neill  daring  his  life,  and  after  his  decease  for  his  children  ahso- 
lutely. 

To  the  said  Pennsylvania  Company  for  Insurances  on  Lives 
and  Granting  Annuities,  Trustees  of  Thomas  Neill,  one-fourth 
part  thereof,  being  (9382.67,  the  income  to  be  paid  him  during 
his  life,  and  after  his  decease,  the  principal  to  be  divided  as  fol- 
lows, via. : 

To  George  B.  Eeese,  executor  of  Christiana  Finney,  one-third 
part  thereof,  being  83127.55|. 

To  Thomas  Neill,  one-third  part  thereof,  being  98127.55}. 

To  George  B.  Reese,  William  J.  Reese,  Dr.  John  Reese,  Fred*- 
erick  W.  Keese,  Jacob  Reese,  Elizabeth  Reese,  Mary  Suydam, 
one-third  part  thereof,  being  $8127.55},  to  be  equally  divided 
between  them,  share  and  share  alike. 

J.  Murray  Rush  and  TT.  F.  JudiOHy  on  behalf  of  Thomas 
Niell,  contended  on  the  first  point  under  Mrs.  Brown's  will,  that 
the  expression  "  children"  was  intended  by  the  testatrix  to  have 
the  same  meaning  with  issue  or  other  word  which  would  convey 
a  fee  tail  in  real  estate  and  fee  simple  in  personal:  Price  v* 
Taylor,  4  Casey  102;  Williams  v.  Leech,  Id.  89;  Steacy  tf. 
Rice,  8  Id,  82 ;  Naglee's  Appeal,  9  Id.  89;  McKee  v.  McKenley, 
9  Id.  92. 

And  those  same  gentlemen  with  Mr.  McOaUy  who  represented 
a  separate  interest,  that  of  the  Pennsylvania  Company,  on  the 
second  point,  argued  that  the  bequest  in  question  was  not  an 
absolute  one,  but  a  gift  for  life  with  remainder  to  Mrs.  Finney'i 
appointees,  by  either  deed  or  will.  That  the  evident  design  of 
the  testatrix  was  that  if  her  sister  desired,  she  might  make  an 
absolute  disposition  of  it.  By  the  subsequent  limitation  in  thd 
will,  an  estate  was  vetted  in  the  trustees  of  Thomas  Neill :  Feame 
223;  Maundrell  v.  Maundrell,  7  Ves.  Jr.  557;  10  Ves.  Jr.  246; 
Bugden  on  Powers,  ch.  2,  §  4,  p.  151;  Smith  on  Executory 
Interests,  §  115.  It  is  submitted  that  the  devise  or  bequest  over 
to  the  trustees  of  the  Neills  is  a  good  executory  bequest :  Wil- 
liams on  Real  Property,  Am.  ed.,  p.  259 ;  Fearne  468 ;  Doe  v. 
Webber,  1  B.  &  Aid.  713;  4  Bacon's  Abridgment  297;  Beachcroffc 
t.  Broome,  4  Term  R.  441 ;  Doe  v.  Glover,  1  C.  B.  448 ;  Davies 
Ex  parte,  15  Jurist  1102 ;  Den  v.  Allaise,  1  Spencer  (N.  J.)  6 ; 
Doe  V.  Roe,  1  Harringt6n  475 ;  Southerland  v.  Cox,  8  Devereux 
(N.  C.)  894;  Pendleton  v.  Pendleton,  8  Murphy  (N.  C^  82; 
Moore  v.  Howe,  4  Monroe  (Ky.)  199;  Ladd  v.  Harvey,  1  Foster 
(N.  H.)  514;  Trumbull  v.  Gibbons,  2  New  Jersey  47;  Mifflin 
V.  Neall,  6  S.  A;  R.  460:  Seibert  v.  Butz,  9  Watts  494;  De 
Haas  V.  Bunn,  6  Barr  585;  Eby  v.  Eby,  5  Id.  461;  Rapp 
V.   Rapp,   6  Id.   45;    Boyd's  Heirs  v.   Bigham^  4  Id.   102; 
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Haines  v.  Witmer,  2  Teates  400,  406;  Goates  Street,  2  Ash- 
mead  R.  21. 

As  to  Mrs  Finney's  will  they  said,  it  is  difficult  to  see  how  the 
words  which  relate  to  the  children  of  Thomas  Neill,  can  be 
satisfied  in  anj  other  way  than  by  giving  them  ah  estate  under 
the  will.  The  implication  in  such  a  case  need  not  be  a  necessary 
one,  but  only  reasonable :  Doe  v.  Summersett,  5  Burr.  2608. 

JEli  K.  Price^  for  the  appellees,  contended  that  the  bequest 
by  Mrs.  Brown  conferred  the  absolute  ownership,  and  that  the 
attempted  limitation  over  in  case  Mrs.  Finney  had  not  in  her 
life  disposed  of  it  ^^  by  will  or  otherwise,*'  was  inconsistent  with 
her  absolute  ownership,  and  simply  void :  Attorney-General  v. 
Hall,  1  Jac.  &  Walk.  167 ;  Flanders  v.  Clark,  1  Ves.  9 ;  Beach- 
croft  V.  Broome,  4  Term  R.  441 ;  Grey  v.  Montague,  2  Eden  206 ; 
Boss  V.  Ross,  1  Jac.  &.  Walk  168 ;  Lewis  on  rerpetuities  230 ; 
Green  v.  Harvey,  1  Hare  429 ;  Flintham's  Appeal,  11  S.  &;  R. 
18 ;  Ide  v.  Ide,  6  Mass.  R.  600 ;  Jackson  v.  Delancey,  13  John. 
636 ;  Jackson  v.  Livingston,  16  Id.  168 ;  16  Id.  637  ;  1  Sandf. 
Ch.  274 ;  18  Alabama  132 ;  Reifsnyder  v.  Hunter,  7  Harris  41 ; 
Walker  v.  Vincent,  9  Id.  369;  Amelia  Smith's  Appeal,  11 
Id.  9;  Rewalt  v.  Ahich,  11  Id.  888;  Williams  v.  Leech, 
4  Casey  93 ;  Nadee's  Appeal,  9  Id.  89 ;  Holmes  v.  Godson,  85 
Ene.  L.  &  Eq.  691 ;  Lapsley  v.  Lapsley,  9  Barr  180. 

The  words  used  in  Mrs.  Finney's  will  are,  ^^  during  h%$ 
Itfe.*'  There  is  but  a  faint  implication,  by  the  exclusion  of  the 
liability  of  the  property  for  the  debts  of  her  nephew  or  his  chil- 
dren. These  words  are  sufficiently  satisfied  by  the  estate  to  fall 
upon  the  children  as  her  heirs,  namelv :  all  the  real  estate  as 
heirs  of  the  whole  blood,  and  their  father's  share  of  the  person- 
alty as  one  with  all  the  Reese  family  of  the  half  blood,  in  equal 
degree,  per  capita :  Purd.  463 ;  Lewin  on  Trusts  181 ;  Hill  on 
Trustees  119 ;  Flintham's  Appeal,  11  S.  &;  R.  18 ;  Morris  v.  Pha- 
ler,  1  Watts  889;  Fisher  v.  Herbell,  7  W.  ft  S.  63;  Gemot  v. 
Lynn,  7  Casey  94;  Fairies'  Appeal,  28  P.  S.  R.  30;  Fissell's 
Appeal,  27  Id.  66 ;  Lipman's  Appeal,  6  Casey  180. 

The  opinion  of  the  court  was  delivered,  March  1st  1861,  by 
Woodward,  J. — Without  going  into  any  of  the  erudite  learn- 
ing that  was  lavished  on  these  cases  in  the  argument,  we  are  of 
opinion  that  they  may  be  well  decided  upon  the  face  of  the  wiUs 
of  the  two  sisters,  Mrs.  Brown  and  Mrs.  Finney.  Mrs.  Brown, 
after  giving,  by  her  will,  various  legacies,  divided  the  residue  of 
her  estate  into  two  half  parts — one  of  which  she  gave  to  her 
sister,  Mrs.  Finnev,  ^^  absolutely,  so  that  she  may  dispose  of  the 
same  by  will  or  otherwise,  as  fully  and  amply  as  if  the  same  now 
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belonged  to  her" — and  the  other  half  to  Mrs.  Finney  to  receive 
the  income  thereof  daring  her  natural  life,  and  after  her  death, 
over  to  trustees,  to  pay  the  income  to  her  nephews  Thomas 
Neill  and  George  B.  Neill,  "  in  equal  shares,  and  in  case  of  the 
death  of  either  of  said  nephews,  to  pay  his  share  of  the  said 
income  to  the  children  of  the  said  deceased  nephew,  and  if  he 
should  die  without  children,  then  to  the  surviving  nephew  during 
his  natural  life." 

As  to  the  first  half,  we  cannot  doubt  that  Mrs.  Finney  took 
an  absolute  fee  simple  interest.  Nor  is  it  affected  bv  the  con- 
cluding clause  of  the  will,  in  which  the  testatrix  provided  that  in 
case  Mrs.  Finney  should  not  survive  her,  or,  surviving  her,  should 
not  by  will  or  otherwise  dispose  of  this  part  of  the  estate,  it 
should  go  to  the  nephews  under  the  same  trust  as  that  above 
expressed,  because  Mrs.  Finney  did  survive  Mrs.  Brown,  and 
did  dispose  of  the  estate  by  her  will  for  life,  and  left  the  fee  to 
descend  to  her  heirs  under  the  intestate  laws.  That  was  ^*  dis- 
posing" of  it  within  the  meaning  of  Mrs.  Brown's  will.  The 
condition  was  not  that  it  should  be  disposed  of  in  any  particular 
manner,  but  "  by  wiU  or  otherwise.*'  Such  a  condition  is  no 
restraint  upon  a  tenant  in  fee,  for  it  is  onlv  declaratory  of  one 
of  the  necessary  incidents  of  the  estate.  A  fee  simple  may  be 
disposed  of  by  deed,  or  will,  or  the  intestate  laws,  according  to 
the  election  of  the  owner,  and  all  the  powers  which  any  tenant 
in  fee  possesses,  Mrs.  Brown  meant  should  vest  in  Mrs.  Finney 
in  respect  to  this  half  of  her  estate. 

Then  as  to  the  other  half,  we  think  it  equally  clear  that  Mrs. 
Finney  had  a  life  estate,  and  after  her  death,  George  B.  Neill 
having  also  died  childless,  Thomas  took  an  estate  for  life,  and 
that  the  fee,  undisposed  of  by  fhe  will,  descended  to  the  heirs  at 
law  of  Mrs.  Brown. 

Such  is  our  reading  of  Mrs.  Brown's  will.  We  come  now  to 
that  of  Mrs.  Finney.  She  gives  all  her  estate,  real  and  personal, 
^^  and  also  all  that  part  of  my  sister  Susan  B.  Brown's  estate, 
given  me  by  her  will,"  to  trustees  "  in  trust,  to  pay  over  the 
rents,  issues,  profits,  and  income  thereof,  as  the  same  may  be 
received,  to  mv  nephew  Thomas  Neill,  during  his  life."  This 
was  a  devise  oi  a  life  estate,  and  a  dying  intestate  as  to  the  fee. 
We  have  already  shown  that  she  had  an  absolute  property  in 
half  of  Mrs.  Brown's  estate.  In  her  own  estate  her  rights  were 
no  more  absolute.  Carving  out  a  life  estate  for  Thomas,  she  left 
the  fee  in  her  whole  estate  to  descend  to  her  heirs  at  law. 

We  see  no  symptom  of  an  executory  devise.  The  only  ground 
for  an  argument  in  fayour  of  one,  is  contained  in  the  following 
clause :  "  And  it  is  further  my  will  and  direction,  that  the  prin- 
cipal of  the  property  hereby  devised  shall  in  no  event  be  liable 
for  any  debts  or   claims  which  now  exist,  or  may  hereafter 
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exist  against  my  said  nephew,  or  against  hi$  ehUdren  or  any 
qf  them.'' 
Tliis  was  copied  from  Mrs.  Brown's  will,  and  was  intended  to 

Jrotect  the  "principal"  of  the  estate  from  Thomas's  creditors; 
ut  as  the  estate  was  expressly  limited  to  his  life,  the  creditors 
of  his  children  could  not  touch  it,  of  course.  That  clause  was 
superfluous  and  absurd.  An  estate  to  A.  for  life  shall  not  be 
subject  to  the  debts  of  his  children — does  that  make  an  executory 
devise  ?  Surely  not.  An  executory  devise  is  a  limitation  by  will 
of  a  future  estate  or  interest  in  lands  or  chattels ;  but  here  the 
will  limits  no  estate  except  a  life  estate  in  the  nephew  Thomas. 
Kone  is  to  be  implied  from  the  thoughtless  declaration,  copied 
from  a  previous  will,  that  "  the  principal  of  the  property  hereby 
devised"  shall  not  be  subject  to  the  debts  of  the  devisee's  chilcU 
ren.  The  "  property  hereby  devised"  could  not  be  liable,  in  the 
nature  of  things,  but  even  if  it  could  be,  the  words  are  limited 
to  that  estate — a  life  estate  in  l^omas — and  import  no  intention 
to  create  any  other. 

This  is,  in  substance  and  effect,  the  manner  in  which  the  audi- 
tor and  the  court  below  construed  the  Wills  of  these  ladies,  and 
therefore  the  decree  in  each  case  is  affirmed,  and  the  appeals 
dismissed  at  costs  of  appellants. 


Horton^s  Appeal. 

Receipt  xnfuUy  how  far  binding  and  concltmve. 

A  receipt  given  by  a  distributee  to  an  txecntor  (br  a  sum  **  on  oompromise  in 
full  of  all  claims  and  demands  against  the  estate/'  will  not  prevent  the  reoo^ 
very  of  whatever  balance  may  be  actually  due.  A  receipt  is  always  open  to 
explanation. 

Appeal  from  the  Orphans'  Court  of  Delaware  eounty. 

This  was  a  proceeding  in  the  Orphans'  Court  by  B.  W.  Hor-^ 
ton,  one  of  the  executors  of  Jesse  Horton,  for  the  review  of  a 
decree  of  the  court  confirming  the  distribution  made  by  tha 
auditor  on  the  account  of  said  executors. 

The  account  of  the  executors  was  referred  to  an  auditor,  who 
reported  for  distribution  a  balance  of  82024.25,  of  which  the 
widow  was  entitled  to  one-third.  This  report  was  confirmed 
May  27th  1856.  The  deceased  had  left  three  children,  viz.,  Baker 
Horton,  Bushrod  W.  Horton,  Anna  Maria  Simpson ;  and  Sarah 
Ann,  a  daughter  of  his  deceased  son  Samuel.  Under  the  will 
Mrs.  Simpson  was  entitled  to  two  legacies  of  $50  each,  besides 
her  share  of  the  balance  in  the  hands  of  the  accountants.  She 
resided  at  Coalsdale^  Carbon  county. 
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On  the  20th  of  May  1857,  she  met  the  executors  at  West 
Chester,  where  she  executed  and  delivered  the  following  receipt : 

"  Received,  May  20th  1857,  of  B.  W.  Horton,  one  of  the 
executors  of  the  estate  of  Jesse  Horton,  deceased,  one  hundred 
and  fifty-five  dollars,  on  compromise  in  full  of  all-  claims  and 
demands  against  the  estate.  Anka  Maria  Simpson, 

"«155, 
^Witness:  H.  A.  Hbsson, 

MARaABBTTA  M.  WiILLXAMSON/' 

On  the  31st  of  August  1857,  on  the  petition  of  one  of  the  other 
heirs,  an  auditor  was  appointed  to  distribute,  who  gave  the  usual 
notice  of  the  time  and  place  fixed  for  hearing  the  case,  when  and 
where  all  the  parties  except  the  executors  appeared.  By  the 
report  of  this  auditor  there  was  a  balance  of  (208.88  distributed 
to  Mrs.  Simpson.  The  above  receipt  was  not  before  him,  but 
there  was  evidence  of  its  existence  and  of  the  circumstances 
under  which  it  was  procured,  which  induced  him  to  disregard  it. 
This  report  was  confirmed  September  28th  1857.  On  the  peti- 
tion of  one  of  the  executors,  the  matter  was  referred  back  to 
the  same  auditor,  who,  after  a  hearing,  returned  his  report  un- 
changed. Objection  being  made  to  the  confirmation  of  this 
report,  the  matter  was  argued,  and  on  the  6th  of  June  1860  the 
report  was  finally  confirmed.  From  this  decree  Bushrod  W. 
Horton,  one  of  the  executors,  appealed  to  this  court,  assigning 
for  error  the  decree  of  the  Orphans'  Court  in  the  premises. 

Wm.  Darlington^  for  appellant,  as  to  the  binding  effect  of  the 
receipt,  cited  Chorpening's  Appeal,  8  Casey  815,  and  argued  that 
it  was  given  as  a  compromise,  the  money  in  the  hands  of  the 
accountants  beinff  the  proceeds  of  the  sale  of  a  farm  which 
Jesse  Horton  had  given  in  his  will  to  his  sons,  but  which  he 
subsequently  sold.  That  Mrs.  Simpson's  legacy  was  not  payable, 
because,  by  the  sale  of  the  principal  part  of  the  estate,  the  will 
had  been  revoked :  Cooper's  Estate,  4  Barr  92.  By  adding  her 
advancement  to  what  hstd  been  paid  to  her  by  the  executors,  it 
would  appear  that  she  had  more  than  her  share,  supposing  the 
deceased  to  have  died  intestate.  So  that  this  was  an  equitable 
compromise  for  her  benefit. 

Jouph  J*.  Leun9j  for  appellee. — ^The  appealing  executor  haa 
nothing  to  complain  of.  The  question  ox  fact  has  been  found 
against  him  by  the  auditor,  and  the  error  must  be  most  flagrant 
t<^  justify  this  court  in  interfering :  Mengas's  Appeal,  7  Harris 
222;  Bull's  Appeal,  12  R  288;  Ake's  Appeal,  9  Id.  320; 
Miller's  Appeal,   6   Casey  492.     But   the   evidence  justified 
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the  decision  of  the  auditor.  Mrs.  Simpson  was  deceived  by  the 
representations  of  the  executors  as  to  the  amount  due  her,  and 
the  phrase  in  the  receipt  "  on  compromise"  was  inserted  decep- 
tively, for  there  was  no  evidence  of  any  compromise. 

Even  a  release  will  not  operate  to  discharge  an  executor  for 
more  than  was  paid :  Bixler  v.  Kunkle,  17  S.  &  R.  298 ;  ^Wit- 
man  k  Geisinger's  Appeal,  4  Casey  376. 

Nor  was  there  anytnin^  to  compromise.  There  is  no  advance- 
ment in  cases  of  partial  intestacy :  Vatchell  v.  Jeffries,  Prec.  in 
Ch.  170 ;  1  Bro.  P.  C.  167 ;  Walton  v.  Walton,  14  Ves.  323 ; 
Snelgrove  &  Snelgrove,  4  Des.  291. 

The  opinion  of  the  court  was  delivered,  March  Ist  1861,  by 
Woodward,  J. — Whether  Mrs.  Simpson  was  imposed  upon  and 
entrapped  into  signing  a  receipt  in  full  for  one  hundred  and  fiftv- 
five  dollars,  when  two  hundred  and  eight  dollars  and  eighty-eight 
cents  were  really  due  to  her,  was  a  question  of  fact  inquired  into 
and  decided  by  a  very  competent  auditor,  and  as  the  court  below 
saw  no  reason  for  reversing  his  finding,  so  we  see  none.  A  re- 
ceipt is  always  open  to  explanation.  And  this  one,  given  by  a 
widow  to  an  executor,  "  on  compromise  in  fuU  of  all  claims  and 
demands  against  the  estate^'  was  a  peculiarly  fit  subject  of  scrutiny. 
Whether  upon  the  evidence  we  should  have  attained  the  same 
conclusions  the  auditor  did,  is  not  the  question  before  us,  but  as 
we  see  no  adequate  reason  for  reversing  his  conclusions,  the 
decree  is 

Affirmed* 


Barbier  et  al.  versus  Smith. 

Mechanics^  Lien  against  Contractor  sustained  hy  charge  against  Owner. 

In  an  action  on  a  meohanio's  lien,  the  plaintiff's  book  of  original  entries  is 
admissible,  though  the  materials  be  charged  to  the  owner  of  the  building  in- 
stead of  the  contractor,  if  accompanied  with  evidence  that  the  contractor 
nsed  them,  and  that  in  a  settlement  between  him  and  the  owner,  the  money 
was  set  apart  to  pay  the  bill. 

Erbor  to  the  Common  Pleas  of  Philadelphia. 

This  was  a  scire  facias  on  an  apportioned  mechanic's  lien, 
sued  out  by  John  Smith  against  George  H.  Barbier  and  George 
Bartolett,  owners,  and  Elizabeth  Leeds,  executrix  of  Ezra  jB. 
Leeds,  contractor.  The  claim,  which  was  in  proper  form  and 
filed  in  due  time,  was  for  lime  and  other  materials  used  in  the 
buildings  by  Leeds  the  contractor,  amounting  to  $93.21.  The 
bill  attached  to  the  claim  was  against  ^^  the  estate  of  Ezra  B* 
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Leeds,  for  lime,  &c.,  furnished  to  Bartolett's  ne^  stores  adjoin- 
ing railroad  depot  in  Germantown.'*  The  lien  claim  was  filed 
against  "  George  H.  Barbier  and  George  Bartolett,  owners  or 
reputed  owners,  and  Elizabeth  Leeds,  executrix  of  Ezra  B. 
Leeds,  deceased,  who  was  the  contractor,"  describing  the  build* 
ings  and  curtilage. 

The  defendants  pleaded  separately  non  as$ump9itj  payment, 
and  set-off,  with  leave  to  add,  alter,  and  amend,  and  to  give  the 
special  matters  in  evidence,  to  which  plaintiff  replied  non  solvitj 
no  set-off,  and  on  the  issue  thus  made  up  the  case  was  tried. 

On  the  trial,  the  plaintiff's  book  of  original  entries  was 
offered  in  evidence,  in  which  the  charges  were  made  against 
"  George  Barbier,  for  new  building  next  to  depot  on  Main  street." 
The  evidence  was  objected  to  because  of  the  variance  between  it 
and  the  lien  charges;  but  the  court  overruled  the  objection, 
and  admitted  the  evidence  under  exception.  The  plaintiff  then 
proved  the  delivery  of  the  materials  to  the  buildings ;  that  Leeds 
was  the  contractor ;  that  Barbier  had  ordered  some  of  the  mate- 
rials ;  that  Bartolett  had  bought  an  interest  in  the  buildings,  and 
that  Bartolett,  in  settling  with  Leeds,  had  retained  $82.93,  to 
pay  Smith's  bill. 

The  defendants  submitted  the  following  points,  on  which  the 
court  were  requested  to  charge  the  jury : — 

1.  The  plaintiff  cannot  recover,  tfs  the  materials  are  charged 
to  George  H.  Barbier,  and  not  to  the  contractor  alleged  in  the 
lien. 

2.  The  plaintiff  cannot  recover,  as  the  apportionment  of  the 
claim  is  arbitrary  and  mere  guess-work,  there  beins  no  statement 
or  explanation  by  which  the  quantity  of  materials  furnished  each 
building  can  be  ascertained. 

8.  The  plaintiff  cannot  recover,  as  by  the  lien  and  the  plan 
accompanying  the  same,  two  of  the  buildings  not  contiguous  are 
described  as  one  building. 

The  learned  judge  declined  to  affirm  either  of  these  points, 
whereupon  there  was  a  verdict  and  judgment  in  favour  of  plain- 
tiff for  $33.92. 

The  defendants  then  sued  out  this  writ,  and  assigned  as  cause 
for  reversal  the  following  matters  :— 

1.  The  learned  court  oelow  erred  in  admitting  in  evidence,  to 
sustain  the  lien  claim,  the  plaintiff's  book  of  original  entries, 
which  charged  the  materials  furnished,  and  work  done,  to  George 
H.  Barbier ;  and  the  lien  claim  sets  forth  and  avers  that  the 
estate  of  Ezra  B.  Leeds  was  the  contractor. 

2.  The  party  charged  in  the  lien  claim,  and  the  party  charged 
in  the  plaintiff's  book,  put  in  evidence,  are  different  parties. 

3.  There  is  a  fatal  variance  between  the  lien  claim  and  the 
evidence  admitted  by  the  court  to  sustain  it. 
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4.  The  court  below  erred  in  refusing  to  affirm  the  first,  secondi 
and  tliird  points,  presented  by  defendants  below. 

McAllister  and  Briggn^  for  plaintiffs  in  error. 

Edward  M.  Paxson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Woodward,  J. — The  lien  was  entered  of  record  in  the  manner 
prescribed  by  statute,  but  it  is  objected  that  the  plaintiff's  book 
of  original  entries  was  erroneously  admitted  in  evidence  to  prove 
the  delivery  of  the  materials.  The  ground  of  objection  is  that 
the  book  charged  the  materials  to  the  owner  of  the  building 
instead  of  the  contractor. 

The  statute  does  not  prescribe  the  manner  of  proof  in  such 
cases,  and  therefore  general  rules  and  principles  apply.  The 
thing  to  be  proved  is  that  the  materials  or  labour  were  furnished 
for  and  went  into  the  building  in  question.  A  book  of  original 
entries,  in  connection  with  other  explanatory  evidence  such  as 
wad  here,  is  entirely  competent.  The  book  proved  a  sale  and 
delivery  of  the  articles  to  the  owner  of  the  building ;  the  other 
evidence  tended  to  prove  that  the  contractor  used  them,  and  that 
in  a  settlement  between  the  owner  and  the  contractor,  the  money 
was  set  apart  to  pay  the  plaintiff's  bill.  Unexplained,  the  book 
charges  would  not  of  themselves  have  sustained  the  lien;  but 
accompanied  with  the  other  proofs,  they  were  competent. 

The  errors  assigned  upon  other  parts  of  the  record  having  been 
abandoned,  need  not  be  noticed. 

The  judgment  is  affirmed. 


Butchers'  Beneficial  Association,*  No.  1. 

Charter  of  Incorporation  refuted. 

The  Supreme  Court  will  not  approve  a  charter  for  the  inoorporation  of  any 
association,  where  the  articles  contain  an  indefinite  statement  of  the  offencee 
that  may  result  in  expulsion :  as  that  any  member  may  be  expelled  who  oom- 
mits  any  misdemeanour  or  any  other  act  that  may  prove  injurious  to  his 
character  or  standing. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
LowRiB,  C.  J. — This  ia  an  application  for  a  charter,  and  we 
find  no  objection  to  any  of  the  articles  of  association,  except  the 
thirteenth.  That  one  provides  that  any  member  may  be  expelled 
who  commits  any  misdemeanour  or  any  other  act  ^^  that  may  prove 
injurious  to  his  character  or  standing  aa  a  member  of  the  asso* 


Digitized  by  VjOOQIC 


1861.]  OF  PENNSYLVANIA.  299 

[Batehen*  BtiieAoi«l  Anooiaiion,  No.  1.] 

ciation.*'  We  haye  alreadj  intimated  that  we  cannot  approve 
each  an  indefinite  statement  of  the  ofienoes  that  may  result  in 
expulsion :  11  Casey  151. 

We  do  not  need  to  object  to  the  word  "misdemeanour,"  for 
that  would  be  held  as  defined  by  what  in  law  is  meant  by  that 
word.  True,  it  would  authorize  an  expulsion  of  a  member  for  a 
nuisance  in  not  keeping  his  butchery  or  cattle-yard  in  proper 
order,  or  for  casting  dirt  upon  the  mghway,  or  for  driving  nis 
wagon  too  fast ;  but  if  all  the  members  really  mean  that  a  majo- 
rity may  have  this  power  oyer  them,  they  are  right  in  saying  so, 
though  it  gives  acute  members  a  great  advantage  over  others. 

But  "  acts  injurious  to  character  or  standing  as  a  member"  ia 
no  definition  of  any  ofience*  We  might  as  well  sum  up  all 
criminal  law  by  the  expression,  "  acts  contrary  to  the  general 
welfare.*'  Sudi  expressions  state  well  enough  the  vrinciple  of 
law ;  but  they  state  no  law :  for  every  law  is  grounaed  on  some 
principle,  and  is  itself  a  definite  statement  of  some  act  or  special 
class  of  acts  which  are  declared  to  be  approved  or  condemned 
by  the  principle.  Under  the  principle  here  objected  to,  the 
majority  may  expel  a  member  for  almost  any  act,  and  thus 
members  are  left  without  any  rights  that  the  majority  may  choose 
to  withhold.  Too  earnest  a  claim  of  rights,  or  too  earnest  a 
performance  of  social  duty,  may  thus  become  a  ground  of  expul- 
sion, if  the  majority  please. 

Approval  refused. 


Beneficial  Association  of  Brotherly  Unity.  Ii2L»! 

Charter  of  Incorporation  refated. 

The  Sapreme  Court  will  not  approTe  a  oharter  of  incorporation  for  a  bone- 
fioial  society  whic^gives  a  majority  of  the  association  power  to  expel  any 
member  "  ^iJUy  of  any  offence  against  the  lawJ*  The  expression  is  too  general 
for  the  pnrpoees  of  snoh  an  assomtion. 

Thb  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
liOWBiB,  C.  J. — ^By  these  articles  of  association,  a  member 
may  be  expelled  for  ^^any  criminal  act  or  any  other  offence 
ajgainst  the  law;"  and  if  the  members  really  mean  this,  they 
show  a  very  commendable  regard  for  public  order.  But  we 
rather  regard  it  as  the  loose  expression  of  their  scrivener.  Do 
thev  realrf  mean  that  if  a  member  should  happen  to  swear  a 
little,  or  enjoy  some  Fourth  of  July  too  freely,  or  leave  his  horse 
and  wagon  in  the  street  without  an  attendant,  or  not  clean  off  his 
pavement  as  the  law  requires,  ]ie  shall  be  liable  to  expulsion  ? 
We  are  sure  they  do  not  mean  all  the  little  offences  of  omission 
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and  commission  which  the  law  provides  against :  for  manj  of 
them  are  totally  irrelevant  to  the  purposes  of  their  association. 
But  they  have  taken  this  way  of  defining  offences  that  may  lead 
to  expulsion,  and  the  definition  is  so  very  general  that  it  puts 
the  rights  of  all,  not  under  the  protection  of  a  constitution,  hut 
under  the  mere  will  of  a  majority.  If  they  had  provided  that 
only  those  who  are  without  sin  among  them,  should  be  allowed 
to  vote  for  the  expulsion  of  a  member,  this  might  have  been  an 
important  limitation  of  the  expulsive  power.  A  constitution 
that  puts  all  power  over  rights  into  the  hands  of  the  majority, 
is  really  no  constitution  at  all.  It  is  leaving  to  force  the  free 
exercise  of  its  power,  unrestrained  by  rules  of  reason.  Many 
members  whose  sickness  may  become  expensive,  might  easily  be 
disposed  of  under  this  rule. 

Approval  refused. 


Gaynor  et  al  verms  Wilde  et  al 

Service  of  Writs  m  adjoining  Oauntiei. 

The  power  of  the  sheriff  of  one  county  to  serve  process  in  another,  in  cases 
of  trespass  on  real  estate  and  nuisance,  by  non-residents,  under  section  37» 
Act  13th  Jane  1836,  is  limited  to  the  county  immediately  adjoining  the  one 
in  which  the  ii^jnry  was  committed. 

Errob  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  of  trespass^uare  clauaum  fregity  brought 
by  James  Gaynor  et  al.  against  Henry  Wilde,  Jeremiah  Boone, 
Dr.  William  Wetherill,  and  Jacob  Gordon. 

The  plaintiffs  were  owners  of  certain  lands  in  Schuylkill 
county,  who,  finding  defendants  in  possession,  brought  ejectment 
against  them,  recovered,  and  were  placed  in  possession  by  the 
sheriff,  under  an  habere  faciaSj  about  four  years  after  the  com- 
mencement of  the  suit.  In  the  meanwhile,  quantities  of  timber 
had  been  cut  and  removed  by  defendants,  and  this  action  was 
brought  originallv  to  March  Term  1858,  for  the  me$neproftt$  and 
for  damages  to  the  land,  &;c.  The  writ  was  returned  served  as 
to  Wilde,  Boone,  and  Gordon,  but  non  est  inventus  as  to  Wetherill, 
who  resided  at  Fatland,  Montgomery  county. 

On  the  13th  of  February  1860,  an  alicu  writ  of  summons  was 
issued  against  Wetherill,  which  was  returned  "  Served  on  J.  M. 
Wetherill,  agent  for  Dr.  William  Wetherill."  The  sufficiency 
of  this  service  being  doubted,  a  pluries  writ  was  taken  out  to 
June  Term  1860,  which  was  returned,  "Served  a  true  and 
attested  copy  of  this  writ  personally  on  Dr.  William  Wetherill, 
at  Fatland,  Montgomery  county,  Pennsylvania,  May  4th  1860." 
To  this  writ  Messrs.  F.  W.  and  J.  Hughes  appeared  de  bene  esse 
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for  Dr.  Wetherill.  A  rule  was  then  granted  on  Mr.  WetheriU 
to  plead  or  iudgment,  which,  on  argument,  was  discharged  on 
the  ground  that  the  writ  was  not  served  on  the  defendant  in  an 
adjoining  county. 

The  plaintiffs  then  sued  out  this  writ,  averring  here  that  the 
court  below  erred  ill  discharging  the  rule  on  Dr.  Wetherill  to 
plead. 

Franklin  B,  O-otven  and  B.  W.  Oummingy  for  plaintiffs  in  error, 
cited  the  Act  of  June  18th  1836,  §  37,  relative  to  the  service  of 
writs  in  trespass  and  nuisance  on  non-residents,  and  argued  that 
the  spirit  of  the  statute  was  to  afford  an  adequate  and  speedy 
remedy  against  wrongdoers,  regardless  of  residence,  and  should 
not  be  confined  to  cases  where  the  defendants  live  in  an  '^  adjoin^ 
ing*'  county,  but  should  be  liberally  construed :  Bac.  Abr.  Stat. 
1,  8 ;  Guffey  v.  Free,  7  Harris  384.  The  Act  of  April  14th 
1851,  §  1,  has  given  this  construction  to  the  Act  of  1836.  Sta- 
tutes in  pari  materia  are  to  be  taken  together  in  construing 
them :  1  JKent  Com.  463.  Without  this  service  the  plaintiffs 
have  no  remedy  against  Dr.  Wetherill.  The  injury  was  done 
when  he  was  in  possession,  but  the  action  is  local  and  must  be 
tried  where  the  lands  lie.  The  court  below  refused  to  allow 
plaintiffs  to  bring  Dr.  Wetherill  into  Schuylkill  county,  or  to  give 
judgment  against  the  other  defendants,  thus  depriving  them  of 
a  remedy  for  a  grievous  wrong,  unless  Mr.  Wetherill  should  visit 
Berks  or  Schuylkill  county  before  they  are  barred  by  the  Sta- 
tute of  Limitations. 

F.  W.  and  J.  Hughe$y  for  defendant. 

The  opinion  of  the  court  was  delivered,  March  1st  1861,  by 
WooDWABD,  J.— The  37th  section  of  the  Act  of  13th  June  1836, 
(Purdon  23),  authorizes  sheriffs  in  cases  of  trespass  en  real  estate 
and  of  nuisance,  by  non-residents,  to  go  beyond  their  proper  baili- 
wicks "  into  an  (adjoining  county"  to  serve  process,  and  we  are 
asked,  in  this  case,  not  to  decide  that  Montgomery  is  an  adjoining 
county  to  Schuylkill,  but  to  disregard  those  interjected  and  par- 
enthetical words  in  the  section,  and  to  decide  that  the  defendant 
was  well  served  in  Montgomery  county  with  process  from  the 
Common  Pleas  of  Schuylkill  county. 

An  application  to  the  legislature  to  repeal  these  words  would 
be  most  reasonable,  and  doubtless  successful,  for  the  Act  of  14th 
April  1851,  extending  the  remedy  of  the  above  sections  to  actions 
by  mortgagees,  has  already  repealed  them  in  that  class  of  cases, 
and  there  is  no  more  retaining  them  in  one  form  of  action  than  in 
another.  Besides,  public  convenience  and  the  administration  of 
justice  in  local  actions  would  be  promoted  by  the  repeal.    But 
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we  have  no  legislative  power.  We  declare  the  law  as  it  is  made^ 
and  do  not  make  it.  Those  words  stand  legibly  in  the  enactment, 
and  until  the  legislature  repeals  them,  we  must  say  that  the 
power  of  the  sheriff  to  serve  process  beyond  his  bailiwick  is 
limited  to  the  "  adjoining  county." 

The  judgment  is  affirmed. 


Paul  verstis  Stackhouse. 

Consideration  of  Contract  of  Sttretyship.-^-Moral  Obligation. — Contract 
to  pay  the  Debt  of  another^  within  Siatfute  cf  Frauds, 

1.  One  loaned  money  to  another  upon  the  promised  seonrity  of  a  third 

Serson,  taking  a  note  from  the  borrower,  payable  in  one  year,  which,  three 
ays  afler  the  year  expired,  was  sij^ed  by  the  surety.  In  an  action  by  the 
lender  against  the  surety,  it  was  ^ud,  that,  though  a  moral  obligation  alone 
was  insufficient  to  support  the  contract  of  suretyship,  yet  the  money  having 
been  loaned  at  the  request  of  the  surety,  the  consideration  for  his  promise, 
though  past,  was  continuing  and  valuable,  and  that  his  si^ature  to  the  not^ 
was  a  completion  and  full  execution  of  the  promise  upon  uiat  consideration. 

2.  The  signature,  connected  with  the  ori^nal  transaction,  constituted  <me 
entire  contract,  evidenced  by  the  note  in  writing,  which  was  sufficient  to  take 
it  out  of  the  Statute  of  Frauds  of  1855. 

Error  to  the  Common  Pleas  of  Bucks  county. 

This  was  an  action  of  assumpsit^  brought  August  11th  1860, 
by  Elizabeth  Stackhouse  to  the  use  of  Miles  Shin  against  Morris 
Paul,  on  a  promissory  note.  To  a  declaration  in  the  usual  form 
the  defendant  pleaded  non  assumpsit. 

On  the  trial  the  plaintiff  offered  in  evidence  the  following  pro- 
missory note : — 

"Warminster,  4th  mo.  2d  1857. 

"  One  year  after  date  I  promise  to  pay  to  Elizabeth  Stack- 
house  the  sum  of  three  hundred  dollars,  for  value  received,  with 
lawful  interest  until  paid.  Elwoob  Sproqlb* 

Morris  Paul." 

The  interest  for  two  years  had  been  paid,  aa  appeared  by 
endorsement  on  the  note. 

The  witness  by  whom  the  execution  of  the  note  was  proven, 
testified  that  he  wrote  the  note,  saw  the  money  paid  to  Sproffle, 
and  saw  him  si^  the  note ;  that  Miss  Stackhouse  was  not  willing 
to  let  Sprogle  have  the  monev  unless  Morris  Paul  would  eo  his 
security ;  that  on  the  6th  of  April  1858  the  witness  took  the 
note  to  Paul,  telling  him  that  Miss  Stackhouse  wanted  his  name 
on  it  as  security;  that  Paul  replied  that  he  had  promised 
Sprogle  that  he  would  go  security  on  the  note,  but  though  he 
ought  not  to  do  it,  he  would  do  it ;  that  he  then  signed  his  name 
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to  the  note,  saying  he  would  pay  her  in  a  year  or  two ;  but  that 
he  did  not  say  when  he  had  made  this  promise  to  Sprogle. 

Plaintiff  then  proposed  to  show  by  this  witness,  that  Elizabeth 
Stackhouse,  at  the  time  the  money  was  borrowed,  refused  to  let 
Sprogle  have  the  money  unless  he  would  give  security,  that 
he  then  offered  to  give  Morris  Paul  as  his  security,  and  she 
agreed  to  take  him,  and  that  she  gave  the  money  and  took  the 
note  with  Sprogle's  signature  only,  with  the  understanding  be^ 
tween  her  and  Sprogle  that  he  was  to  procure  the  signature  of 
Paul  to  it  afterwards  as  security. 

Defendant  objected  to  the  evidence,  on  the  ground  that  it  is 
ret  inter  alio9  acta — that  Paul  was  not  present  at  the  alleged 
conversation,  and  is  not  to  be  affected  by  it ;  and  that  it  is  not 
the  best  evidence. 

The  court  admitted  the  evidence,  and  defendant  excepted. 

The  witness  proceeded:  '^Miss  Stackhouse,  after  the  note  was 
wrote,  was  not  willing  to  let  Sprogle  have  the  money  unless  Paul's 
name  was  to  it  first ;  and  Sprogle  said  to  her  that  Morris  had 
promised  to  go  security,  but  he  did  not  know  what  kind  of  a 
note  to  write,  and  that  therefore  he  did  not  get  one  wrote  to  get 
Paul's  name  to  it,  but  he  would  get  one  wrote  like  it  in  a  few 
days,  and  get  Morris  Paul's  name  to  it ;  and  he  would  fetch  it 
and  give  it  to  Elizabeth  Stackhouse,  and  take  the  one  that  was 
wrote  there,  if  she  would  let  him  have  the  money ;  and  then  she 
agreed  to  give  the  money.  When  I  went  to  Paui  I  did  not  men- 
tion to  him  any  part  of  this  conversation." 

OroBB-ezamined :  "When  Elwood  Sprogle  was  asked  about 
security  he  named  Morris  Paul,  Charles  Kirk,  and  Absalom 
Michener,  as  persons  whom  he  could  give.  He  said  he  had 
asked  them  all,  and  they  were  willing  to  go  his  security,  and 
had  promised  him  faithfully  to  do  it.  He  said  they  haa  pro- 
mised to  go  his  security  for  J800  wherever  he  could  borrow  it." 

Re-croBB-examined :  "  She  said  any  of  them  was  ffood  enough^ 
but  she  said  she  would  take  Morris  Paul.     She  preferred  him." 

The  plaintiff  proved  defendant's  admissions  to  the  same  effect 
by  other  witnesses,  read  the  transfer  of  the  note  to  Shin,  and 
rested. 

The  defendant  offered  no  evidence. 

Under  the  charge  of  the  court  (Sbitbsr,  J.)  there  was  a  ver- 
dict and  judgment  in  favour  of  plaintiff  for  9330.55  damages 
and  6  cents  costs.  Whereupon  defendant  sued  out  this  writ» 
assigning  as  cause  for  reversal  the  following  matters,  to  wit : 

1.  The  court  below  erred  in  admitting  the  testimony  of  Jona- 
than Stackhouse  to  prove  that  Elizabeth  Stackhouse,  at  the  time 
the  money  was  borrowed,  refused  to  let  Sprogle  have  it  unless 
he  wo\ild  give  security,  and  that  he  then  offered  to  give  Morris 
Paul  as  his  security,  and  she  agreed  to  take  him ;  and  that  she 
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gave  the  money  and  took  the  note  with  SprogIe*8  signature  only, 
with  the  understanding  between  her  and  Sprogle,  that  he  was  to 
procure  the  signature  of  Paul  to  it  afterwards  as  security. 

2.  The  court  below  erred  in  charging  the  jury,  that  "the 
plaintiff  further  contends,  that  the  evidence  shows  that  Morris 
Paul,  the  defendant,  promised  Elwood  Sprogle,  before  the  latter 
went  to  Elizabeth  Stackhouse  to  borrow  the  money,  that  he 
would  go  his  security  for  the  $300 ;  that  this  gave  Sprogle  an 
implied  authority  to  make  a  similar  statement  to  Miss  Stack* 
house,  if  the  latter  required  security ;  that  Sprogle  did  so  inform 
her ;  that  the  loan  was  made  and  credit  given  on  the  faith  of 
this  assurance  and  on  Paul's  credit,  which  the  latter  had  authorised 
his  principal  to  pledge,  and  on  condition  that  his  name  should  be 
procured  afterwards  for  the  money ;  and  that  these  facts,  if  found 
by  the  jury,  furnish  a  good  and  sufficient  consideration  to  bind 
the  defendant :  and  we  are  of  opinion  that  this  position  is  correct 
and  well  taken,  if  the  facts  are  found  by  the  jury." 

8.  The  court  below  erred  in  charging  the  jury,  that  "  in  regard 
to  the  Statute  of  Frauds  of  1855,  we  are  of  opinion  it  has  no  ap- 
plication, because  any  promise  made  by  defendant,  on  which  he 
could  be  bound,  independent  of  the  statute,  was  put  in  writing 
when  he  affixed  his  signature  to  the  note,  evidencing  the  promise 
thereby." 

O^eo.  Lear^  for  plaintiff  in  error. 

O.  JB.  ^  J.  L.  Duboiiy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  March  1st  1861,  by 
Woodward,  J. — The  contract  of  suretyship  rests  necessarily 
upon  a  consideration  that  is  valuable.  The  consideration  may 
be  in  the  form  of  an  inconvenience  to  the  partv  promised,  or  of 
ftn  advantage  to  be  gained  by  either  the  principal  debtor  or  the 
surety,  and  it  may  be  ever  so  slight ;  but  in  the  one  form  or  the 
other,  a  consideration  which  the  law  denominates  valuable,  must 
be  proved,  or  a  surety  cannot  be  made  legally  liable.  What  is 
called  a  moral  obligation,  is  insufficient  to  support  the  promise 
of  a  surety.  It  is  often  said  in  the  books,  as  was  laid  down  by 
Gibbs,  J.,  in  Lee  v.  Muggeridge,  5  Taunton  86,  that  wherever 
there  is  a  moral  obligation  to  pay  a  debt,  or  perform  a  duty,  a 
promise  to  perform  that  duty  or  pay  that  debt  will  be  supported 
by  the  previous  moral  obligation,  but  it  is  believed  that  in  all 
cases  which  may  be  cited  in  support  of  the  rule,  there  was  an 
original  consideration  beneficial  to  the  party  promising,  and 
which  might  have  been  enforced  on  an  implied  promise,  had  it 
not  been  for  some  statute  provision,  or  some  positive  rule  of  law, 
which^  with  a  view  to  the  general  good,  ezeippted  the  party 
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from  legal  liabili^  in  the  particular  instance.  See  the  cases 
cited  in  note  to  Edwards  v.  Davis^  16  Johns.  284.  See  also 
Mills  V.  Wyman^  3  Pickering  207 ;  Smith  t^.  Ware,  13  Johns. 
257 ;  and  G.  J.  Gibson's  observations  in  Kennedy  v.  Ware,  1 
Barr  445. 

Many  of  these  cases  have  reference  to  the  action  of  assumpsit 
against  the  original  or  principal  promissor ;  but  they  apply  all 
the  more  forcibly  to  the  action  when  brought  against  a  surety, 
for  his  liabilities  are  measured  by  po  equitable  or  moral  standard, 
but  only  by  rules  of  sheer  law. 

The  plaintiff  in  error  was  not  to  be  holden,  therefore,  on  the 

E'ound  of  a  prior  moral  obligation,  and  the  judgment  against 
m  cannot  be  supported  on  that  footing.  Still,  however,  we 
think  it  sustainable.  Taking  the  evidence  contained  in  the  first 
and  second  specifications  of  error,  it  may,  without  undue  license, 
be  treated  as  Paul's  request  to  Miss  Stackhouse,  to  lend  Sproffle 
the  money  in  question.  He  promised  Sprogle  he  would  go  his 
security,  and  this  was  an  authority  to  the  latter  to  say  so  to  the 
creditor.  Sprogle  communicated  it  to  Miss  Stackhouse,  and  she 
let  Sprogle  have  the  money  on  the  faith  of  Paul's  promise  thus 
sent  to  her.  What  was  this  but  saving.  Let  Sprogle  have  the 
money,  and  I  will  be  his  surety  for  the  repayment  ?  The  money 
was  loaned,  and  a  note  taken  at  a  year,  signed  only  by  Sprogle. 
Three  days  after  the  year  was  up,  Paul  signed  it.  There  was 
his  contract  fully  completed;  but  completed,  it  is  said,  on  a 
consideration  that  was  past  and  executed. 

It  is  true,  as  a  general  rule,  that  the  consideration  which  binds 
a  surety  must  be  executory ;  but  where  the  thing  was  done  at 
the  instance  or  request  of  the  surety,  a  past  consideration  binds 
him.  Pitman,  in  his  excellent  little  treatise  on  Principal  and 
Surety,  p.  57,  Law  Library,  vol.  40,  states  the  rule  in  regard 
to  past  considerations,  by  the  instance  of  the  old  case  of  Hunt 
V.  Bate,  3  Dyer  272,  where  A.'s  servant  was  arrested  in  London 
for  a  trespass,  and  J.  S.,  who  was  well  acquainted  with  the 
master,  bailed  the  servant,  and  afterwards  A.,  for  his  friendship, 
promised  to  save  him  harmless,  and  J.  S.  was  compelled  to  pay 
the  condemnation  money,  it  was  held  that  an  action  did  not  lie 
upon  A.'s  promise,  because  the  bailing,  which  was  the  consider* 
ation,  was  past,  and  executed  before.  A  consideration,  therefore, 
says  this  writer,  which  is  executed,  is  not  sufficient  to  support 
a  subsequent  promise,  unless^  indeed^  the  act  was  done  at  the 
request  of  the  parti/ promisinoj  for  then  the  promise  is  not  a  naked 
onej  but  couples  itself  with  the  precedent  request^  and  is  therefore 
founded  on  a  good  consideration.  Some  of  the  cases  he  cites  in 
support  of  the  latter  branch  of  the  rule,  do  not  sustain  the  pro- 
position ;  but  others  do.  It  was  said  by  Mr.  Justice  Wilmot,  in 
1765,  in  Pillans  &  Rose  v.  Mierop  &  Hopkins,  3  Burrows  1671, 

2  Wb.— 20 
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that  it  was  then  settled  that  where  the  act  is  done  at  the  request 
of  the  person  promising,  it  will  be  a  sufficient  foundation  to  graft 
the  promise  upon.  He  pronounced  many  of  the  old  cases,  and 
some  of  the  modern  ones  that  were  inconsistent  herewith,  to  be 
''  strange  and  absurd,''  and  declared  that  the  rule  as  to  past 
considerations  '^  has  been  melting  down  into  common  sense  of 
late  times." 

It  is  necessary  to  lay  a  precedent  request  in  cases  where  the 
consideration  was  executed  aAd  bygone  at  the  time  of  the  pro- 
mise :  1  Saund.  Rep.  264  a,  and  the  cases  in  note$.  Possibly 
the  plaintifiF's  narr,  is  defective  in  this  respect,  but  as  a  copy  of 
it  has  not  been  furnished  us,  we  will  not  presume  it  defective 
after  verdict  and  judgment. 

On  this  ground,  therefore,  that  the  money  was  loaned  to 
Sprogle  at  the  instance  and  request  of  Paul,  we  hold  him  bound 
by  his  subsequent  promise.  The  consideration  for  his  promise, 
though  past,  was  a  continuing  and  valuable  consideration,  and 
his  signature  to  the  note  was  a  completion  and  full  execution  of 
the  promise  upon  that  consideration.  It  is  not  essential  that  a 
consideration  move  to  the  surety — ^it  is  sufficient  if  the  principal 
derive  a  benefit  from  the  promise. 

This  is  the  ground  upon  which  the  judgment  in  Hemphill  v. 
McOlimans,  12  Harris  367,  ought  to  have  been  placed.  The  son  of 
a  married  woman  contracted  with  builders  for  the  stonework  of 
a  grist-mill.  After  part  of  the  work  had  been  done,  they  refused 
to  proceed  further  without  security  for  payment,  and  Mrs.  Hemp- 
hill then  promised  to  see  them  paid.  Tfcey  went  on  and  finished 
the  work;  she  became  discovert,  and  after  that  renewed  her 
promise  to  pay.  Her  first  promise  was  void  because  of  the 
disabilities  of  marriage,  and  her  promise  after  discoverture  was 
resisted  for  want  of  consideration.  A  majority  of  the  court 
insisted  on  resting  her  legal  liability  on  her  moral  obligation,  and 
that  has  made  the  case  a  miscnievous  precedent.  A  moral 
obligation  no  doubt  there  was  to  pay  for  labour  which  she  had 
induced  others  to  expend  for  the  benefit  of  her  son,  but  like  most 
moral  obligations  it  was  enforceable  in  foro  c&nseienticBy  rather 
than  in  a  court  of  law.  The  law  compels  nobody  to  become 
surety  for  another.  The  relation  of  principal  and  surety  rests 
wholly  in  contract,  and  the  law  enforces  contracts  only  that  are 
founded  in  some  consideration.  But  the  work  having  been 
finished  at  Mrs.  Hemphill's  instance,  her  subsequent  promise, 
when  sho  became  able  to  contract,  should  have  been  coupled 
with  the  precedent  request,  and  thus  a  valid  consideration,  though 
past  and  bygone,  would  have  been  found. 

There  is  onlv  one  other  point  in  the  case  in  hand.  It  is  said 
the  promise  of  Paul,  being  for  the  debt  of  another,  is  within 
our  Statute  of  Frauds  of  1855.     The  court  answered  that  his 
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signature  to  the  note  was  a  snffioient  note  in  writing  to  take  it 
out  of  ihe  statute.  Counsel  argue  that  this  is  assuming  the 
whole  matter  in  dispute,  because  the  only  promise  that  they 
see  any  consideration  for  was  the  parol  promise^.and  that  would 
be  clearly  within  the  statute. 

But  the  mistake  of  counsel  consists  in  not  connecting  the 
signature  of  the  note  with  the  original  transaction  a  year  pre- 
viously. Regarding  the  parts  of  the  transaction  as  constituting 
one  whole  contract,  and  referring  the  signature  of  the  note  to 
the  original  consideration,  the  court's  answer  to  the  point  was 
complete.  There  was  a  note  in  writing  to  evidence  the  contract, 
and  the  consideration  was  acknowledged  on  the  face  of  the 
writing.  It  was  not,  therefore,  within  the  statute,  and  being  in 
point  of  fact  founded  on  a  sufficient  consideration,  was  properly 
enforced. 

The  judgment  is  affirmed. 


WUliam  H.  Love  &  Son  versus  Brown  Brothers 

ifeCo. 

BHU  and  Notes,— ^Effect  of  gimng  Time  to  Endorter, 

Time  given  to  the  endorser  of  a  note  or  a  composition  accepted  from  him 
by  the  holder  does  not  discharge  the  drawer ;  yet  the  maker  of  accommoda- 
tion paper  is  discharged  to  the  extent  of  the  payments  made  by  the  endorser 
to  the  holder. 

Error  to  the  District  Court  of  Philadelvhia. 

This  was  an  action  of  asBumpsit^  brought  May  80th  1860,  by 
Brown  Brothers  &  Co.  against  William  H.  Love  and  Alfred  H. 
Love,  trading  as  W.  H.  Love  &  Son.  The  defendants  were  the 
makers  and  the  plaintiffs  were  the  second  endorsees  of  six  pro-  • 
missory  notes  payable  to  the  order  of  Cyrus  Hillborn,  by  whom 
they  were  endorsed  to  Browns  &  Bowen,  who  held  them  for 
several  years  after  maturity,  and  then  endorsed  them  to  plaintiffs^ 
their  successors  in  business. 

Copies  of  the  notes  having  been  filed  by  the  plaintiffs,  the 
defendants  filed  an  affidavit  of  defence,  in  which  they  set  forth, 
*'  That  the  promissory  notes  sued  on  were  made  by  the  defend- 
ants for  the  accommodation  of  Cyrus  Hillborn,  the  payee,  and 
without  any  consideration  to  saia  makers  therefor:  That  said 
notes  were  held  at,  and  long  after,  their  respective  maturities, 
by  Messrs.  Browns  k  Bowen,  of  this  city,  who,  while  they  so 
held  them,  had  notice  that  said  notes  were  made  for  the  accom- 
modation of  said  Hillborn,  and  without  consideration  to  makers^ 
and  that  it  was  the  duty  of  said  Hillborn  to  pay  them :  That 
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afterwards,  and  with  such  notice,  the  said  Browns  k  Bowen, 
then  holding  said  notes,  received  from  said  Hillbom  20  per 
cent,  or  thereabouts  of  the  amounts  of  said  notes,  and  in  consi- 
deration thereof  released  him  from  all  further  liability  upon  the 
same  or  in  respect  thereof." 

A  rule  was  then  entered  for  judgment  for  want  of  a  sufficient 
affidavit,  which  on  argument  was  made  absolute,  and  the  damages 
assessed  at  $4532.35. 

The  defendants  then  sued  out  this  writ,  averring  here  as  cause 
for  reversal, 

1.  That  the  District  Court  erred  in  entering  Judgment  against 
the  defendants  below,  for  want  of  a  sufficient  affidavit  of  defence. 

2.  That  the  District  Court  erred  in  entering  said  judgment  for 
the  entire  amount  of  the  notes  and  interest  on  them,  notwith- 
standing the  payment  made  by  C.  Hillborn,  the  endorser. 

W.  S.  PricCy  for  plaintiffs  in  error. — As  between  the  makers 
and  the  payee  of  the  notes,  Hillborn  the  payee  was  the  principal 
debtor,  and  Love  &  Son  the  makers  were  the  sureties.  This 
relation  was  known  to  Browns  &  Bowen,  the  holders,  who,  after 
the  maturity  of  the  notes,  released  the  principal  debtor  for  20 
per  cent.,  thus  extinguishing  the  debt  so  far  as  he  was  concerned, 
and  cannot  now  hold  the  sureties  liable.  The  discharge  of  the 
principal  is  the  discharge  of  1;he  surety. 

(?.  TT.  BiddUj  for  defendants  in  error,  cited  and  relied  on 
Fentum  v.  Pocock,  5  Taunt.  192;  Bank  of  Montgomery  v. 
Walker,  9  S.  &  R.  229;  12  Id.  382;  Lewis  v.  Hanchman,  2 
Barr  416 ;  Lord  v.  Ocean  Bank,  8  Harris  384 ;  Chitty  on  Bills 
649,  451,  as  to  the  effect  of  releasing  the  alleged  principal,  and 
of  the  policy  of  allowing  parties  who  have  placed  themselves  in 
the  front  on  negotiable  paper  to  allege  that  they  were  sureties 
'  and  not  principals,  in  a  contest  with  strangers.  He  argued  also 
that  the  affidavit  was  uncertain  as  to  the  amount  received  from 
Hillborn ;  that,  if  the  damages  were  too  large,  that  could  have 
been  corrected  in  the  court  below,  and  can  be  done  here,  on  the 
authority  of  McCarraher  v.  The  Commonwealth,  5  W.  &  S.  21. 

The  opinion  of  the  court  was  delivered  by 

Woodward,  J. — The  acceptor  of  a  bill  of  exchange  and  the 
drawer  of  a  negotiable  note  stand  as  principal  debtors,  and  after 
endorsement,  the  endorsers  stand  as  sureties.  As  between  them- 
selves, the  payee  may  be,  after  negotiation  of  the  paper,  the 
principal  debtor,  and  the  maker  the  surety.  This  is  always  the 
Case  as  between  an  accommodation  drawer  and  his  payee,  but  in 
the  hands  of  a  third  party  the  paper  is,  as  to  him,  just  that  which 
it  imports  to  be  on  the  face  of  it.    It  follows,  of  course^  that 
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time  given  to  the  endorser,  or  a  composition  accepted  from  Hm 
by  the  holder,  does  not  discharge  the  drawer,  since  a  principal 
debtor  is  not  discharged  by  indidgence  shown  to  his  surety.  Yet 
to  the  extent  to  which  the  endorser  pays  the  holder,  the  drawer 
of  accommodation  paper  is  discharged,  else  part  of  the  debt 
would  be  collected  twice.  These  principles,  abundantly  sustained 
by  the  authorities  cited  in  the  argument,  entitled  the  plaintiffs 
below  to  a  judgment  for  the  sum  of  the  notes  sued,  less  what- 
ever they  had  received  from  Hillbom,  the  endorser.  This  is 
stated  in  the  affidavit  as  20  per  cent.,  or  thereabouts,  which  is  too 
indefinite  for  a  good  affidavit  of  defence ;  but  as,  on  the  argument 
before  us,  oounsel  consented  to  a  credit  of  20  per  cent.,  we  will 
affirm  the  judgment  for  the  balance,  directing  the  court  below  to 
ascertain  the  amount  by  deducting  the  20  per  cent,  as  of  the 
date  of  the  payment  if  readily  ascertainable,  and  if  not,  then  as 
of  the  date  of  the  judgment. 


Miller  et  ah  versus  Grorman  and  Preston. 

Road  Taxes  on  Seated  Lands,  and  against  Non-residents, — Duty  of 
Supervisor  he/ore  collecting  Road  Tax. — Injunction  to  prevent  coUeC' 
tian  of  Road  Tax,  when  granted. 

1.  Lands  assessed  to  the  owners  as  seated,  improved,  and  occupied  by  ten- 
ants, with  safficient  personal  property  thereon  to  pay  the  taxes,  are  not  in 
any  saoh  sense  debtors  for  the  taxes,  as  are  unseated  lands ;  but  the  road 
taxes  assessed  upon  them  are  a  personal  charge  upon  the  owner. 

2.  Under  sect.  33  of  the  general  law  of  April  15th  1834,  it  is  the  duty  of 
supervisors  to  give  parties  rated  with  taxes,  full  opportunity  to  work  them 
out,  before  proceeding  to  collect  them ;  the  Act  27th  February  1849,  relating 
to  New  Castle  township,  Schuylkill  county,  does  not  repeal  or  modify  the  Act 
of  1834,  in  this  respect. 

3.  The  Act  of  1834  is  mandatory  and  must  be  substantially  obeyed,  or 
there  is  no  power  to  issue  a  warrant.  The  opportunity  to  work  out  the  taxes 
is  a  condition  precedent  to  collection  by  legal  process. 

4.  Where  road  taxes  are  assessed  against  non-residents,  the  supervisor  may 
give  notice  by  advertisement ;  but  he  is  bound  to  permit  the  tenants  on  the 
land  to  work  out  the  taxes  if  they  offer  to  do  it. 

5.  Though  an  injunction  to  restrain  proceedings  at  law  will  not  be  granted, 
where  the  plaintiflrs  right  is  doubtful,  nor  where  he  has  an  adequate  remedy 
at  law,  yet  where  no  notice  nor  opnortunity  was  given  by  the  supervisors  to 
non-residents  to  work  out  their  roau  taxes,  bv  themselves  or  their  tenants,  an 
injunction  will  be  granted  to  restrain  the  collection  of  the  tax  by  suit. 

Appeal  from  the  Common  Pleas  of  Schuylkill  county.  In 
Equity, 

This  was  a  proceeding  in  equity,  commenced  November  14th 
1858,  by  Charles  Miller,  Morris  Patterson,  and  James  Gowan, 
against  Darby  Gorman,  supervisor,  and  Patrick  Preston,  col- 
lector of  road  taxes  in  New  Castle  township,  Schuylkill  county. 
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The  matters  complained  of,  the  answer,  and  the  reasons  given 
by  the  court  below  for  dismissing  the  complainants'  bill,  are  folly 
stated  in  the  opinion  of  this  court. 

Edward  Owen  Parry ^  for  appellants. 

George  H.  Clay  and  John  Bannan^  for  appellees. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

Woodward,  J. — The  plaintiffs,  owners  of  the  "  James  Laing 
tract  of  land  in  New  Castle  township,  Schuylkill  county,  sued 
out  this  bill  in  equity  to  restrain  the  defendants,  the  supervisor 
of  roads  and  collector  of  road  taxes  in  that  township,  from  col- 
lecting in  money  a  road  tax  of  $216,  which  had  be^n  assessed 
against  the  plaintiffs  as  owners  of  said  tract  for  the  year  1858. 

From  the  bill  and  answer,  it  appears  that  the  ^^  James  Laing" 
is  a  seated  tract,  having  on  it  the  "  Pine-k6ot  Colliery,"  which 
is  worked  for  the  plaintiffs  by  Charles  Miller  &  Co.,  as  their 
tenants;  that  the  tract,  valued  at  $36,000,  was  assessed,  in  the 
names  of  the  plaintiffs,  with  a  road  tax  for  the  year  1858,  of 
$216 ;  that  before  the  duplicate  and  warrant  were  issued  for  the 
collection  of  the  tax  no  notice  whatever  was  given  to  the  plaintifis 
or  their  tenants,  to  work  it  out  upon  the  road,  but  as  soon  as  the 
plaintiffs  learned  the  sum  at  which  they  had  been  rated,  they 
gave  the  supervisor  notice  of  their  readiness  to  work  out  the  said 
tax,  and  requested  an  opportunity  to  do  so.  This  notice,  which 
was  in  writing,  was  dated  10th  May,  1858.  In  November,  1858, 
a  levv  on  personal  property  found  on  the  premises,  was  made  in 
satisfaction  of  the  tax,  and  then  this  bill  was  filed,  a  special 
injunction  obtained,  and  the  collection  of  the  tax  stopped.  On 
final  hearing,  however,  the  court  dissolved  the  injunction  and 
dismissed  the  bill,  whereupon  the  plaintiffs  appealed  to  this  court. 
The  plaintiffs  all  reside  in  Philadelphia. 

The  reasons  assigned  in  the  answer  of  the  defendants  for  not 
allowing  the  plaintiffs  an  opportunitv  to  work  out  their  taxes, 
are — 1.  That  there  is  no  law  now  in  force  in  New  Castle  town- 
ship requiring  the  supervisor  to  give  persons  charged  with  taxes 
notice  to  worK  out  the  same.  2.  That  if  such  obligation  does 
exist,  it  is  directory  merely  to  the  supervisor,  and  a  failure  of 
performance  on  his  part,  cannot  be  set  up  as  a  defence  to  the 
payment  of  the  tax.  8.  That  it  is  not  his  duty  to  give  notice  to 
non-resident  owners  to  work  out  road  taxes. 

The  court  below  placed  their  judgment  on  the  second  of  the 
above  reasons,  and  also  on  the  ground  that  the  plaintiffs  were 
not  rated  or  assessed  with  the  tax,  but  that  their  land  only  was 
charged. 

Before  proceeding  to  consider  the  questions  raised  by  the 
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answer,  this  last  ground  suggested  by  the  court  below  may  be 
disposed  of  by  saying  that  it  seems  to  be  a  mistake  of  fact.  We 
have  not  the  assessment  before  us,  but,  according  to  the  uncon- 
tradicted account  of  it,  given  in  the  plaintifis'  bill,  the  ^^  James 
Laing"  wa8  atseised  to  the  plaintiffs  as  $eated  land,  and  they  were 
rated  and  assessed  with  the  road  tax.  Unseated  lands  are  made 
the  debtors  of  taxes  assessed  upon  them,  and  are  sold  for  unpaid 
taxes,  without  regard  to  the  ownership.  But  lands  that  are  as- 
sessed to  the  owners  as  seated — that  are  improyed  and  occupied 
by  tenants,  with  plenty  of  personal  property  thereon  to  pay  the 
taxes — are  in  no  such  sense,  as  unseated  lands  are,  debtors  for 
the  taxes.  Road  taxes  so  assessed  are  a  personal  charge  upon 
the  owner,  as  much  so  as  a  state  tax  upon  watches  or  carriages. 

To  come  back  now  to  the  questions  raised  by  the  pleadings, 
what  is  the  law  of  New  Castle  township  on  the  subject  of  road 
taxes? 

By  the  88d  section  of  the  General  Tax  Law  of  15th  April 
1834,  Purdon  783,  supervisors  are  to  cause  duplicates  to  be 
made  of  their  rates  of  assessment,  and  to  issue  a  warrant,  with 
such  duplicate,  to  the  collector,  authorizing  him  to  *' receive 
from  every  person  in  such  duplicate  named,  the  sum  wherewith 
such  person  stands  charged,"  provided,  the  84th  section  goes  on 
to  say,  ^^  that  before  issuing  the  duplicate  and  warrant  for  the 
collection  of  road  taxes,  it  shall  be  the  duty  of  the  supervisors 
of  every  township  to  give  notice  to  all  persons  rated  for  such 
taxes,  by  advertisements  or  otherwise,  to  attend  at  such  times 
and  places  as  such  supervisors  may  direct,  so  as  to  give  such 
persons  full  opportunity  to  work  out  their  respective  taxes." 

The  85th  section  authorizes  a  levy  on  goods  and  chattels,  and 
the  imprisonment  of  the  body  for  non-payment  of  taxes ;  and  the 
46th  section  subjects  the  goods  of  tenants  in  possession  of  real 
estate,  to  distress  and  sale  for  non-payment  of  taxes  assessed 
upon  such  real  estate. 

We  have  been  referred  to  an  Act  of  Assembly  of  27th  Feb- 
ruary, 1849,  P.  L.  101,  which  provides  that  thereafter  but  one 
person  should  be  elected  supervisor  of  New  Castle  township,  and 
prescribes  certain  restraints  and  duties  for  him,  but  which  touches 
Zkot  his  plainly  prescribed  duty  to  give  persons  rated  with  road 
taxes  an  opportunity  to  work  them  out,  and  we  are  informed  of 
no  local  law  that  repeals  or  modifies  the  84th  section  of  the  Act 
of  1884. 

It  would  seem  then  to  be  the  clear  duty  of  the  supervisor  of 
New  Castle,  to  give  parties  rated  with  taxes  full  opportunity  to 
work  them  out.  Nor  is  the  84th  section  merely  directory.  It 
is  as  mandatory  as  law  can  be.  ^^  It  shall  be  the  duty  of  super- 
visors," &c. — ^what  can  be  more  imperative  ?  The  whole  jurisdic- 
tion conferred  on  supervisors  is  special,  and  to  make  their  exer- 
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cise  of  it  legal,  they  must  keep  themselves  within  the  terms  pre- 
scribed. They  are  authorized  to  assess  and  collect  taxes  in  the 
mode  prescribed  in  the  statutes,  but  in  no  other.  Considering 
how  incompetent  such  officers  generally  are,  for  a  very  strict 
administration  of  prescript  duties,  we  are  not  to  be  over-nice  and 
exact  in  scanning  their  proceedings,  and  we  do,  habitually,  con- 
tent ourselves  with  substantial  performance  on  their  part,  of  what 
the  law  requires  at  their  hands ;  but  when  the  legislature  tells 
the  supervisor  of  New  Castle  to  give  notice  to  tax  payers  by 
advertisement  or  otherwise,  to  work  out  taxes  before  he  issues 
his  Warrant  and  duplicate  for  collecting  them  by  other  means^ 
how  is  he  to  excuse  himself?  That  the  law  was  merely  directory, 
and  therefore  may  be  disobeyed  ?  Nay,  but  it  is  a  law,  conferring 
a  special  Jurisdiction^  and,  therefore,  unless  substantially  obeyed, 
there  is  no  power  to  issue  a  warrant.  You  may  collect  taxes, 
saith  the  lawgiver,  in  this  form,  and  in  no  other.  The  oppor- 
tunity to  work  them  out  is  a  condition  precedent  to  the  right 
of  collection  by  legal  process,  and  if  the  supervisor  can  dispense 
with  so  substantial  a  condition,  he  makes  himself  equal  with  the 
legislature  who  prescribed  it. 

But  he  says  he  cannot  give  the  notice  to  non-residents.  Why 
not  by  "  advertisement  or  otherwise  ?"  We  certainly  do  not  mean 
to  hold  that  it  was  the  duty  of  the  supervisor  of  Wew  Castle  to 
come  to  Philadelphia  to  call  on  the  plaintiffs  to  work  out  their 
taxes.  The  statute  contemplates  no  such  obligation.  It  makes 
an  advertisement  a  sufficient  notice.  But  this  objection,  that  the 
plaintiffs  were  non-residents,  is  less  than  nothing  in  view  of  the 
admitted  facts  that  they  had  responsible  tenants  on  the  ground, 
ready  and  anxious  to  work  out  the  taxes,  and  actually  demand- 
ing their  right  to  do  so  as  early  as  May  10th  1858.  If,  in  any 
circumstances,  there  could  be  a  doubt  of  the  supervisor's  duty 
to  give  the  "  full  opportunity"  secured  to  the  plaintiffs  by  statute, 
these  circumstances  leave  no  room  for  doubt  on  that  head.  If 
the  supervisor  could  not  give  notice  to  owners  resident  in  Phila- 
delphia, he  could  at  least  have  accepted  work  tendered  in  their 
behalf  in  New  Castle  township.  The  vigilance  of  the  tenants 
took  away  all  importance  from  the  non-residence  of  the  plaintiffs. 

It  being  clear  that  the  defendants  have  no  legal  right  to  collect 
the  tax  in  question  until  opportunity  be  afforded  to  the  plaintiffs 
to  work  it  out,  may  the  defendants  be  restrained  by  injunction  ? 

The  question  does  not  seem  to  have  been  raised  in  the  court 
below,  and  was  not  argued  here  :  but  we  must  notice  it. 

Injunction  to  restrain  proceedings  at  law  is  one  of  the  most 
common  heads  of  equity  jurisprudence.  It  is  a  preventive  remedy. 
It  is  not  used  for  the  purpose  of  punishment,  or  to  compel  per- 
sons to  do  right,  but  simply  to  prevent  them  from  doing  wrong. 
Where  the  right  of  the  plaintiff  is  doubtful,  or  where  he  has  an 
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adequate  remedy  at  law,  injunction  will  not  be  panted ;  but 
where  the  right  is  clear,  and  the  danget*  probable  that  the  right 
will  be  defeated  without  this  special  interposition  of  the  court,  it 
will  in  general  be  granted.  Mr,  Eden,  after  a  very  full  enumer- 
ation of  instances  in  which  injunction  is  an  appropriate  remedy, 
adds.  Vol.  1,  p.  11,  "  These,  however,  are  far  from  being  all  the 
instances  in  which  this  species  of  equitable  interposition  is  obtain- 
ed. It  would,  indeed,  be  difficult  to  enumerate  them  all ;  for  in 
the  endless  variety  of  cases  in  which  a  plaintiff  is  entitled  to 
equitable  relief,  if  that  relief  consists  in  restraining  the  commis- 
sion or  continuance  of  some  act  of  the  defendant,  a  court  of  equity 
administers  it  by  means  of  the  writ  of  injunction." 

In  Hughes  t;.  Kline,  6  Casey  230,  we  refused  it  to  a  dissatis- 
fied tax  payer,  because  a  special  and  final  remedy  was  given  him 
by  statute,  to  wit,  an  appeal  to  the  county  commissioners.  Here, 
however,  no  such  remedy  is  provided.  The  36th  section  of  the 
Act  of  15th  April  1834,  does  indeed  give  to  any  person  aggrieved 
by  such  rate  or  r^sessment,  an  appeal  to  the  next  Court  of  Quar- 
ter Sessions ;  but  here  the  complaint  is  not  against  the  "  rate  or 
assessment,"  but  against  the  mode  and  form  of  collection.  For 
this,  no  appeal  is  given,  and  the  delay  in  enforcing  the  collection 
took  away  from  the  plaintiffs  the  chance  to  complain  to  the  next 
Court  of  Quarter  Sessions  after  the  assessment,  even  if  the  ground 
of  complaint  had  been,  as  it  was  not,  within  the  terms  of  this 
section. 

It  may  be  said  that  an  action  for  damages  would  lie  against 
the  supervisor.  But  it  would  lie  only  after  the  payment  of  the 
tax  in  money,  and  why  should  equity  permit  a  plain  breach  of 
statute  duty  to  occur  before  its  eyes  in  order  that  it  might  be 
redressed  at  law  ?  The  redress  in  damages,  if  obtained,  would  be 
inadequate,  and  such  actions  would  defeat  the  due  administration 
of  a  public  office.  One  of  the  great  purposes  of  the  equity  jurist 
diction  is  to  prevent  circuity  of  action  and  exclude  unnecessary 
litigation.  Preventive  justice,  when  carefully  administered,  is 
the  cheapest  and  best  of  all  kinds  of  justice.  Especially  is  it  the 
best  for  erring  public  officers.  Seeing,  therefore,  that  the  plain- 
tiffs have  a  clear  right  to  the  relief  sought,  without  any  adequate 
remedy  at  law,  the  court  should  have  granted  the  injunction. 

And  now,  to  wit,  March  11th  1861,  this  cause  having 
been  argued  by  counsel  and  fully  considered  by  the 
court,  it  is  considered,  adjudged,  and  decreed,  that 
the  decree  of  the  Court  of  Common  Pleas  of  the 
county  of  Schuylkill,  dismissing  the  plaintiffs'  bill, 
be  reversed  and  set  aside ;  and  upon  consideration 
of  the  particular  matters  in  said  bill  and  answer  set 
forth,  we  do  hereby  strictly  command  and  enjoin  you, 
the  said  Darby  Gorman,  the  supervisor,  and  Patrick 
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Preston,  collector  of  road  taxes  for  New  Castle 
township,  Schuylkill  county,  and  each  of  you,  to 
desist  and  refrain  from  proceeding  to  collect  in 
money  a  certain  road  tax  assessed  against  Charles 
Miller,  Morris  Patterson,  and  James  Uowan,  for  the 
year  1858,  amounting  to  the  sum  of  two  hundred 
and  sixteen  dollars,  as  owners  of  the  James  Lain^ 
tract  of  land  in  said  township  of  New  Castle,  untu 
you,  Darby  Gorman,  shall  have  given  Charles  Miller 
&  Co.,  the  tenants  in  possession  of  said  tract  of  land, 
full  opportunity  according  to  law,  to  work  out  the 
said  tax  of  two  hundred  and  sixteen  dollars  upon  the 
roads  and  highways  of  the  said  township  of  New 
Castle ;  and  that  you,  the  said  Darby  Gorman,  pay 
the  costs  of  this  suit. 


Mutter's  Estate. 

ConBtructian  of  Rep%ignarU  Cflatue*  in  a  WiU, — Legaci^,  VuUd  and 

ContingerU, 

1.  The  rule  which  sacrifices  the  former  of  several  contradictory  clauses  in 
a  testament,  b  never  applied  but  on  the  failure  of  everjr  attempt  to  give  the 
whole  will  such  a  construction  as  renders  every  part  of  it  efieotive ;  the  will 
is  to  be  construed  as  a  whole,  and  one  part  is  not  to  be  treated  as  repugnant 
to  another,  if  it  be  possible  for  both  to  stand. 

2.  In  the  attainment  of  this  object,  the  local  order  of  the  limitations  is  to 
be  disregarded,  if  it  be  possible  by  transposing  them  to  deduce  a  consis- 
tent disposition  from  the  entire  wilL 

3.  A  testator,  in  the  first  testamentary  disposition  of  his  estate,  gave  to  his 
wife,  with  the  exception  of  one  bequest,  all  he  possessed  of  every  description, 
and  afterwards  settled  another  disposition  of  it,  in  the  contingency  that  he 
should  survive  his  wife,  by  which  he  gave  her  the  use  of  her  estate  fyr  lift, 
and  in  fee  to  will  at  her  death,  subiect  to  the  payment  of  four  certain  legacies 
at  her  deatii.  Bdd,  that  she  tooK  a  foe  in  the  whole  estate,  subject  to  the 
payment  of  the  legacies  at  her  death,  the  interest  of  which  was  adjudged  to 
her  for  life ;  and,  mat  the  legacies  were  vested  in  the  legatees  living  at  the 
death  of  the  testator. 

Appeal  from  the  Orphans'  Court  of  Philadelphia. 

This  was  an  appeal  by  Mrs.  Mary  W.  A.  Miitter,  from  the 
decree  of  the  Orphans'  Court,  confirming  the  report  of  the 
auditor  appointed  to  audit  her  account  as  executrix  of  Thomas 
D.  Mutter,  deceased,  under  whose  will  she  claimed  as  legatee. 

Thomas  D.  Mutter  died  in  1859,  leaving  a  will  dated  June  15th 
1858,  which  was  duly  proved  April  14th  1859,  and  in  and  by 
which  his  widow  Mary  W.  A.  Mutter  was  appointed  executrix. 

The  following  is  a  copy  of  the  will  :— 
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Paris,  June  14th  1858, 

In  consequence  of  certain  losses  which  I  have  experienced,  I 
find  it  necessary  to  make  a  new  will,  and  I  hereby  declare  that 
this  will  revokes  and  destroys  all  others  heretofore  made  by  me, 
and  that  they  are  null  and  void. 

1st.  I  desire  the  arrangements  entered  upon,  but  never  com- 
pleted, with  the  College  of  Physicians,  of  Philadelphia,  Pennsyl- 
vania, United  States  of  America,  to  be  carried  out  according  to 
the  agreement  drawn  up  by  the  committee  of  said  college — which 
agreement  is  in  possession  of  Dr.  George  B.  Wood,  of  Phila- 
delphia. I  leave  to  carry  out  my  views  a  certain  ground-rent 
on  Green  Hill  Property,  for  twenty  thousand  dollars,  and  the 
sum  of  ten  thousand  dollars  in  money.  I  especially  order  that 
these  funds  shall  be  held  in  trust  for  the  benefit  of  my  museum, 
and  of  the  objects  connected  with  it,  by  the  insurance  company 
which  has  its  office  in  the  house  formerly  occupied  by  Mr.  Watts, 
and  of  which  company  the  late  Professor  John  K.  Mitchell  was 
for  some  time  a  director.  I  forget  the  exact  name  of  said 
insurance  company. 

2d.  I  give  and  bequeath  all  my  property  of  every  description, 
and  everythinff  whicn  I  possess,  or  to  which  I  may  have  any 
claim,  to  my  beloved  wife,  Mary  W.  Alsop  Mutter,  witJi  the 
sole  exception  of  the  above-named  bequest  to  the  College  of 
Physicians  of  Philadelphia. 

This  of  course  revokes  the  legacies  to  be  found  in  my  will, 
drawn  up  in  New  York,  just  before  my  departure  for  Europe, 
and  bearing  date,  I  think,  the  30th  of  September  1856. 

Should  the  College  of  Physicians  of  Philadelphia  decline 
carrying  out  the  arrangements  entered  into,  but  not  completed, 
at  the  time  of  my  departure  for  Europe,  October  1st  1856, 
according  to  the  agreement  before  mentioned,  which  is  in  the 
hands  of  Dr.  Wood,  then  I  wish  my  museum  and  the  above- 
named  fund,  amounting  to  the  sum  of  thirty  thousand  dollars, 
to  be  offered  to  the  New  York  "Academy  of  Medicine,"  with 
the  same  stipulations  as  those  upon  which  it  was  offered  to  the 
College  of  Physicians  of  Philadelphia. 

Should  the  New  York  Academy  of  Medicine  also  decline  my 
propositions,  then  my  museum  shall  be  given  to  my  nephew  and 
god-son,  Joseph  Alsop,  Jr.,  son  of  Joseph  W.  and  Mary  Alsop, 
of  New  York,  and  the  fund  of  twenty  thousand  dollars  in  ground- 
rent  on  Green  Hill  property  and  ten  thousand  dollars  in  money, 
shall  be  divided  between  the  children  of  Charles  B.  Alsop,  of 
Middletown,  Conn.,  of  Elizabeth  W.  Hoppin,  of  Providence, 
R.  I.,  and  John  Armistead  Carter,  of  Virginia,  and  Thomas 
Mutter  Blount,  Jr.,  M.  D. ;  an  equal  portion  to  be  given  to  each 
individual  included  in  the  above  bequest. 

But  if  my  wife,  Mary  W.  Alsop  Mutter,  be  living  at  the  time 
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of  my  death,  the  said  fund,  amounting  to  thirty  thousand  dollars, 
must  be  given  to  her.  The  above  legacies,  therefore,  only  are 
to  be  paid  in  case  of  the  death  of  my  wife. 

Should  further  losses  reduce  my  estate  to  a  value  less  than 
the  sum  of  ninety  thousand  dollars,  clear  of  all  encumbrance 
and  doubt,  I  give  and  bequeath  my  entire  property  and  estate, 
without  restriction,  to  my  beloved  wife,  Mary  W.  Alsop  Mutter. 
At  her  death,  I  give  the  before-named  fund,  amounting  in  value 
to  thirty  thousand  dollars,  to  the  College  of  Physicians  of  Phila- 
delphia, upon  the  conditions  before  named,  as  stated  in  the  paper 
now  in  the  hands  of  Dr.  George  B.  Wood ;  and  in  case  of  the 
refusal  of  said  College  of  Physicians  of  PUladelphia,  it  is  to  bo 
appropriated  as  before  stated,  viz. :  to  be  ofiFered  to  the  New  York 
''  Academy  of  Medicine"  upon  the  same  terms,  and  if  refused  by 
that  institution,  to  be  equally  divided  among  the  individuals 
specified  on  page  third  and  fourth,  (8d  and  4th). 

In  the  event  of  my  surviving  my  beloved  wife,  I  wish  my 
estate  and  property  to  be  divided  and  appropriated  as  follows : — 

I  give  and  bequeath  the  sum  of  ^^20,000  (twenty  thousand 
dollars)  for  the  founding  of  a  "  Ward  for  Incurables"  in,  or  in 
connection  with  the  Church  Hospital — Protestant  Episcopal 
Hospital  of  Philadelphia. 

I  give  and  bequeath  the  sum  of  five  thousand  dollars  to  each 
of  the  three  daughters  of  Charles  R.  Alsop,  of  Middletown,  Conn., 
namely :  to  Lucy  C.  Alsop,  Catherine  B.  Leffingwohl,  and  Annie 
E.  A.  Alsop,  to  be  safely  invested  and  settled  upon  each,  and 
the  income  to  be  paid  only  to  themselves  or  to  their  order. 

I  give  and  bequeath  to  Thomas  Mutter  Cleeman  the  sum  of 
five  thousand  dollars,  to  Thomas  Mutter  HofiF  the  sum  of  five 
thousand  dollars,  to  John  Armistead  Carter  the  sum  of  ten 
thousand  dollars  ($10,000),  to  Mary  L.  Eliason,  sister  of  John 
Armistead  Carter,  the  sum  of  ten  thousand  dollars  ($10,000). 
To  Clara  B.  Alsop,  I  give  and  bequeath  the  sum  of  five  thousand 
dollars. 

I  wish  a  handsome  gold  watch  and  chain  to  be  given  to  each 
of  the  following  children,  they  being  my  god-children,  viz.: 
Henry  Chauncey,  son  of  Henry  Chauncey,  Jr.,  of  New  York ; 
Spencer,  son  of  Henry  Cramm  and  Catherine  Sergeant  Cramm, 
of  New  York ;  Louis,  son  of  Henry  Beylard,  Esq.,  of  Phila- 
delphia. 

1  wish  a  handsome  diamond  ring  given  to  each  of  the  following 
named  individuals,  as  a  token  of  my  affectionate  remembrance, 
viz. :  to  Ellen  Chauncey,  Kate  Brown,  Clara  C.  Smith,  and  her 
sister  Eleonora  Cleeman,  Julia  Galliard,  Mary,  the  eldest  daughter 
of  Rebecca  Dulany,  of  Virginia ;  Mary  Macintyre,  daughter  of 
Mrs.  Mary  L.  Eliason,  of  Virginia. 

I  give  and  bequeath  the  sum  of  two  hundred  dollars  to  each 
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of  the  following  named  persons,  my  nephews,  for  the  purchase 
of  some  memorial  of  mj  affectionate  regard,  viz. :  Joseph  Alsop, 
Jr.,  and  Frederick  A.  Chauncey,  of  New  York,  to  each  of  the 
sons  of  Charles  B.  Alsop  and  to  each  of  the  sons  of  Elizabeth  W. 
H<n)pin. 

JTeive  and  bequeath  the  sum  of  five  thousand  dollars  to  Dr. 
S.  mer  Mitchell,  of  Philadelphia,  the  son  of  my  beloved  and 
lamented  friend,  Dr.  John  K.  Mitchell. 

I  also  give  my  medical  library  to  Dr.  S.  Wier  Mitchell.  I 
give  my  surgical  instmments  to  Dr.  W.  Pancoast,  son  of  my 
much  esteemed  friend,  Prof.  Joseph  Pancoast. 

I  appoint  Thomas  Mutter  Blount,  Jr.,  M.  D.,  my  residuary 
legatee. 

I  wish  to  state  distinctly  that  the  above-named  legacies  only 
hold  good  in  case  of  my  surviving  my  beloved  wife,  to  whom  I 
give  the  entire  use  of  my  estate  and  property  during  her  life, 
f/Xand  in  fee  to  will]  at  her  death.  LA  But]  I  wish  the  four 
following  legacies  to  be  paid  [A&^  ^^^  death],  viz. :  ten  thousand 
dollars  to  John  Armistead  Carter,  or  in  case  of  his  death,  to  his 
son  Welby ;  ten  thousand  to  Mrs.  Mary  L.  Eliason,  or  in  case 
of  her  death,  to  her  daughter,  Mary,  to  be  settled  upon  herself; 
five  thousand  dollars  to  Thomas  Mutter  Cleeman,  or  in  case  of 
his  death,  to  be  divided  between  his  two  sisters;  five  thousand 
dollars  to  Thomas  Mutter  Hoff,  and  in  case  of  his  death,  to 
revert  to  his  mother. 

I  hereby  appoint  my  beloved  wife,  Mary  W.  A.  Mutter,  exec- 
utrix, and  my  brothers-in-law,  Henrv  Chauncey  and  Joseph  W. 
Alsop  of  New  York,  executors  of  this,  my  last  will  and  testa- 
ment. 

In  witness  whereof,  I  the  said  Thomas  D.  Mutter  have  hereunto 
set  my  hand  and  seal  this  fifteenth  day  of  June,  one  thousand 
eight  hundred  and  fifty-eight. 

The  balance  in  the  hands  of  the  accountant  for  distribution, 
after  deducting  all  expenses,  was  $85,668.15,  in  disposing  of 
which  two  points  were  made  before  the  auditor,  viz. : 

1.  Whether  testator  intended  to  bequeath  the  sums  of  money 
named  in  his  will  to  John  Armistead  Carter  and  others,  so  as  to 
make  them  legacies  taking  effect  under  the  will. 

2.  What  was  the  quantity  of  interest  which  Mrs.  Mutter  took 
under  the  will. 

The  auditor  decided  that  John  Armistead  Carter,  Mrs.  Mary 
L.  Eliason,  Thomas  Mutter  Cleeman,  and  Thomas  Mutter  Hon 
were  entitled  to  take  under  the  will  of  deceased  the  sums  respect- 
ively bequeathed  to  them  payable  after  the  death  of  Mrs.  Mutter, 
and  that  she  was  entitled  to  the  eigoyment  of  the  whole  property 
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during  her  life.  He  accordingly  awarded  to  Mrs.  Mutter  the 
whole  of  the  balance  in  hand,  to  be  held  by  her  for  her  own  use 
during  her  life,  and,  subject  to  her  life  estate  therein,  awarded 
to  John  Annistead  Carter  $10,000,  to  Mrs.  Mary  L.  Eliason 
$10,000,  to  Thomas  Mutter  Cleeman  $5000,  and  to  Tbomafl 
Mutter  HofiF  $5000,  over  which  sums  he  reported  that  Mrs. 
Mutter  had  no  power  of  testamentary  appointment. 

As  to  the  balance  of  the  estate,  he  reported  that  Mrs.  Mutter 
had  only  a  life  estate  therein,  with  a  power  of  disposing  by  last 
will  and  testament  of  the  remainder  after  her  life  estate.  ^ 

Exceptions  to  this  report  were  filed  on  behalf  of  Mrs.  Mutter, 
but  the  Orphans'  Court  on  arffument  confirmed  the  report.  The 
case  was  then  removed  into  this  court  by  appeal,  where  the  fol<> 
lowing  assignments  of  error  were  presented : — 

1.  The  court  erred  in  confirming  the  report  of  the  auditor 
awarding  to  John  Armistead  Carter  $10,000,  to  Mrs.  Mary  L. 
Eliason  $10,000,  to  Thomas  Mutter  Cleeman  $5000,  and  to 
Thomas  Mutter  Hofi"  $5000,  as  vested  legacies  under  Dr.  Miit^ 
ter's  will,  payable  out  of  his  estate  upon  the  death  of  the  said 
Mary  W.  A.  Mutter. 

2.  The  court  erred  in  confirming  the  report  of  the  auditor 
awarding  the  balance  of  the  estate,  amounting  to  $85,663.15,  to 
the  said  Mary  W.  A.  Mutter  during  her  life,  and,  subject  to  her 
life  estate  therein,  awarding  the  respective  sums  above  mentioned 
to  the  respectiveparties  above  named;  and  that  over  these  sums 
the  said  Mary  W.  A.  Miitter  has  no  power  of  testamentary  ap- 
pointment, and  that  as  to  the  balance  of  the  estate  she  has  only 
a  life  estate,  with  a  power  of  testamentary  disposition  over  the 
remainder  after  the  life  estate. 

8.  The  court  erred  in  confirming  the  report  of  the  auditor 
awarding  $10,000  to  John  Armistead  Carter,  $10,000  to  Mrs. 
Marv  L.  Eliason,  $5000  to  Thomas  Mutter  Cleeman,  and  $5000 
to  Thomas  Mutter  Hoff*,  as  vested  in  them,  but  payable  to  them 
at  the  death  of  the  said  Mary  W.  A.  Mutter,  without  regard  to 
the  contingency  of  their  surviving  the  said  Mary. 

MeOally  for  appellant,  argued  that,  under  the  will,  Mrs.  Mut- 
ter took  the  whole  estate  absolutely ;  that  the  whole  will  taken 
together  indicated  this  intention  in  the  event  of  her  surviving 
him,  and  that  the  whole  will  must  be  taken  together  in  constru- 
ing :  2  Williams  on  Executors  927.  The  will  first  gives  her  all 
his  property  of  every  description.  The  bequest  to  the  College 
of  Physicians  is  subordinate  to  her  enjoyment  in  case  of  her  sur- 
viving him.  When  he  speaks  of  his  estate  being  reduced  by 
further  losses  to  less  than  $90,000,  he  gives  his  entire  property 
to  his  wife  mthout  rettrietionj  postponing  the  CoUeffe  of  Phy- 
sicians until  after  her  death;  and  the  interlineation  of  the  woros 


Digitized  by 


Google 


1861.3  OF  PENNSYLVANIA.  819 

[Mutter's  Sttate.] 

^^  and  in  fee  to  wUC'  all  indioate  his  intention  to  give  her  abso- 
lute dominion. 

Admitting  the  existence  of  contradictory  clauses  in  the  latter 
portion  of  the  will,  and  the  general  rule  under  which  they  are 
allowed  to  prevail  over  the  former,  it  is  settled  that  a  prior 
devise  must  be  disturbed  no  further  than  is  absolutely  necessary 
for  the  purpose  of  giving  effect  to  the  posterior  qualifying  dispo- 
sition :  1  Jarman  on  Wills  414. 

The  bequest  here  is  "  for  life  and  in  fee" — ^both  incidents  of 
ownership,  the  mention  of  which  is  not  inconsistent  with  absolute 
ownership :  Doe  v.  Thomas,  8  A.  &;  E.  123,  80  E.  C.  L.  B.  48 ; 
Pennock's  Estate,  4  Harris  268. 

B.  Gerhard^  for  Thomas  Mutter  Hoff,  appellee. — ^Although 
the  general  intention  governs  dn  the  construction  of  wills,  it  is 
subject  to  certain  rules. 

1.  Where  there  is  a  bequest  of  personal  property  to  any  one 
for  life,  a  superadded  power  of  general  testamentary  disposition 
will  not  enlarge  it:  Doe  v.  Thomas,  8  A.  &  E.,  80  E.  C.  L.  E. 
48 ;  German  v.  German,  8  Casey  116. 

2.  Where  several  clauses  are  contradictory,  the  latter  prevail 
over  the  former. 

The  case  presents  three  questions : — 

1.  Was  the  bequest  to  Thomas  Mutter  Hoff  adeemed  by  the 
survivorship  of  Mrs.  Mutter  ?  To  her  it  was  a  bequest  for  life, 
and  was  not  enlarged  to  a  fee  by  the  words  '^  and  in  fee  to  will 
at  her  death,"  under  the  rule  above  given.  Doe  v.  Thornly,  10 
East  458,  was  a  case  like  this,  in  which  this  rule  was  recognised* 
Nor  is  there  any  force  in  the  argument  that  this  was  no  bequest 
to  Thomas  Mutter  Hoff,  but  only  a  wish  that  she  would  bequeath 
him  85000.  Words  occurring  more  than  once  in  a  will  are  pre- 
sumed to  be  used  always  in  the  same  sense :  2  Powell  on  Devises 
8,  9.  Elsewhere  in  this  will  the  words  "I  wish"  clearly  express 
an  absolute  disposition. 

2.  Is  the  legacy  of  Thomas  Mutter  Hoff  defeated  by  the  fact 
that  the  whole  estate  was  worth  less  than  $90,000  ?  It  does  not 
appear  that  testator  met  with  further  losses,  which  was  the  con- 
dition on  which  this  provision  relative  to  the  College  of  Phy- 
sicians depended.  It  has  no  bearing  whatever  on  any  other 
legacy. 

8.  Is  the  legacy  in  Thomas  Mutter  Hoff  vested  7  That  it  is 
so,  is  evident  from  the  provision  of  the  will  examined  in  the  light 
of  the  following  authorities:  Stapleton  v.  Cheales,  1  Eq.  Ca. 
Abr.  295,  pi.  1;  Hanson  v.  Graham,  6  Vesey  239;  Duffield  v. 
DuflSeld,  1  Dow.  &  C.  811 ;  Jackson  v.  Jackson,  1  Ves.  216 ; 
Sydney  v.  Vaughn,  2  Bro.  P.  C.  254,  Toml.  ed. ;  Wadley  v. 
North,  8  Ves.  364 ;  Bilger  v.  Mackell,  6  Ves.  509 ;  Lampen  v. 
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Clowberry,  2  Ch.  Ca.  155;  In  re  Bartholomew,  1  Mac  k  G.  354; 
Doe  V.  Lea,  3  T.  R.  41 ;  Chaflfers  r.  Abell,  3  Jurist  677 ;  May 
V.  Wood,  3  Bro.  C.  C.  471. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

Strong,  J. — We  are  of  opinion  that  under  the  will,  Mrs.  Mut- 
ter takes  the  whole  estate  of  the  testator,  subject  only  to  the 
payment  at  her  death  of  the  legacies  to  John  Armistead  Garter, 
Mrs.  Mary  L.  Eliason,  Thomas  Mutter  Cleeman,  and  Thomas  Mut- 
ter Hoff.  The  paramount  purpose,  the  ruling  intention,  of  the 
testator  evidently  was  to  make  the  most  ample  provision  for  his 
wife,  if  she  should  survive  him.  Accordingly,  after  having  given 
directions  for  carrying  out  an  agreement  which  he  had  made  with 
the  "  College  of  rhysicians,"  he  bequeathed  to  her  all  his  pro- 
perty of  every  description  and  everything  which  he  possessed,  or 
to  which  he  might  have  any  claim,  with  the  sole  exception  of  the 
bequest  to  the  "  College  of  Physicians."  He  next  directed  that 
if  his  proposed  arrangement  with  the  college  should  fail,  and  if 
the  New  York  Academy  of  Medicine  should  also  decline  his  pro- 
positions, the  legacv  which  he  had  given  to  them  should  be  paid 
to  his  wife,  if  she  should  survive  him.  Then  again  he  ^ave  and 
bequeathed  his  entire  property,  without  reatrictiony  to  nis  wife, 
in  the  contingency  that  further  losses  should  reduce  it  to  a  value 
less  than  the  sum  of  ninety  thousand  dollars,  clear  of  all  encum- 
brance and  doubt. 

Having  thus  made  arrangements  for  the  distribution  of  his 
entire  estate,  he.  next  settled  another  disposition  of  it,  to  take 
effect  only  in  the  contingency  that  he  should  survive  his  wife. 
By  this  alternative  disposition  he  gave,  among  other  legacies, 
four  to  the  persons  above  named,  without  directing  any  postpone- 
ment of  the  time  of  enjoyment,  and  appointed  a  residuary  legatee, 
lie  then  added,  '^  I  wish  to  state  distinctly  that  the  above-named 
legacies  (referring  to  all  those  given,  if  his  wife  should  die  before 
him)  only  hold  good  in  case  of  my  surviving  my  beloved  wife, 
to  whom  I  give  the  entire  use  of  my  estate  and  property  during 
her  life  and  in  fee  to  will  at  her  death.  But  I  wish  the  four 
following  legacies  to  be  paid  at  her  death,  viz. :  ten  thousand  dol- 
lars to  John  Armistead  Carter,  or  in  case  of  his  death  to  his  son 
Welby ;  ten  thousand  dollars  to  Mrs.  Mary  L.  Eliason,  or  in  case 
of  her  death  to  her  daughter  Mary,  to  be  settled  upon  herself; 
five  thousand  dollars  to  Thomas  Matter  Cleeman,  or  in  case  of 
his  death  to  be  divided  between  his  two  sisters ;  five  thousand 
dollars  to  Thomas  Mutter  Hoff,  and  in  case  of  death,  to  revert 
to  his  mother." 

Does  then  this  latter  clause  cut  down  to  a  life  interest  the 
absolute  and  entire  estate  given  to  the  wife  in  the  former  part  of 
the  will  7  If  it  be  utterly  inconsistent  with  the  gift  of  the  whole 
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interest  in  the  property,  it  must  prevail,  because  it  is  expressive 
of  the  latest  intention  of  the  testator.  But  the  will  is  to  be  con- 
strued as  a  whole,  and  one  part  is  not  to  be  treated  as  repugnant 
to  another,  if  it  be  possible  for  both  to  stand.  Mr.  Jarman  lays 
down  the  rule  of  construction  in  these  words,  1  Jar.  on  Wills 
416-6 :  "  But  the  rule  which  sacrifices  the  former  of  several  con- 
tradictory clauses,  is  never  applied  but  on  the  failure  of  every 
attempt  to  give  the  whole  such  a  construction,  as  will  render 
every  part  of  it  effective.  In  the  attainment  of  this  object,  the 
local  order  of  the  limitations  is  disregarded,  if  it  be  possible  by 
the  transposition  of  them  to  deduce  a  consistent  disposition  from 
the  entire  will."  Bearing  in  mind  then,  that  the  testator  had 
expressed  more  than  once  his  will  that  lus  wife  should  have  the 
entire  ownership  of  his  property,  and  that  in  the  strongest  possi- 
ble language,  and  that  the  'purpose  of  the  last  clause  seems  to 
have  been  not  so  much  to  designate  the  extent  of  his  benefactions 
to  his  wife  as  to  secure  the  payment  of  certain  legacies  after  her 
death,  we  adopt  no  strained  construction  when  we  hold  that  a 
gift  to  her  "  for  life  and  in  fee  to  will"  was  not  intended  to  take 
away  anything  which  had  been  previously  given.  We  cannot 
construe  one  part  of  the  will  without  reference  to  the  other  parts. 
A  eift  "for  life  and  in  fee  to  will"  may  mean  a  gift  of  the  whole, 
and  if  it  may,  then  it  must  in  this  case ;  for  otherwise  the  different 
parts  of  the  will  would  be  repugnant  to  each  other.  This  con- 
clusion is  also  fortified  by  the  nict  that  no  disposition  is  made 
of  what  would  remain  if  Mrs.  Mutter  takes  but  a  life  estate. 
She  would  then  have  a  power  to  dispose  of  the  remainder  by  will. 
Tet  if  she  should  fail  to  exercise  that  power,  that  remainder 
would  fall  under  the  intestate  laws.  But  in  addition  to  the 
ordinary  presumption  against  an  intended  intestacy^  this  will 
furnishes  abundant  proof  of  the  testator's  purpose  to  make  a 
complete  disposition  of  all  his  property.  Intestacy  was  not  in 
any  event  contemplated.  We  do  not  overlook  the  rule  that  a 
power  of  testamentary  appointment,  added  to  a  gift  expressly 
for  life,  does  not  enlarge  the  estate  given  to  an  entire  interest ; 
but  the  question  here  is,  not  whether  the  estate  shall  be  enlarged, 
but  whether  a  fee  shall  be  diminished.  Nor  is  the  last  clause  of 
the  will,  standing  alone,  a  mere  gift  of  a  life  interest  with  a 

Sower  of  testamentary  disposition  added.  The  testator  gives  for 
fe  and  in  fee  to  will.  We  cannot,  by  transposition,  make  these 
words  contradictory  of  what  the  testator  had  before  directed,  and 
especially  when  there  is  no  limitation  over.  Taking  the  will  as 
a  whole,  there  is  a  close  resemblance  between  this  case  and  Doe 
V.  Thomas  and  Lewis,  8  Ad.  k  El.  128.  There  lands  were  de- 
vised to  a  wife,  her  heirs  and  assigns,  for  ever,  with  the  intention 
that  she  may  enjoy  the  same  for  life,  and  by  her  will  dispose  of 
the  same  as  she  thinks  proper.  It  was  held  that  she  took  a  fee. 
2  Wr.— 21 
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Upon  the  whole,  therefore,  we  think  that  Mrs.  Mutter  takes 
under  the  will  of  her  husband  his  whole  estate  subject  only  to 
the  payment  of  the  legacies  to  John  Armistead  Carter,  Mrs. 
Mary  L.  Eliason,  Thomas  Mutter  Cleeman,.  and  Thomas  Mutter 
Hoff,  at  her  death.  We  cannot  regard  the  language  of  the  testa- 
tor respecting  those  legacies  as  a  mere  expression  of  desire  or 
recommendation  addressed  to  his  wife.  They  are  positive  direc- 
tions that  the  several  sums  shall  be  paid  at  her  death.  Dr.  M ut- 
ter had  previously  given  them  as  legacies,  to  take  effect  as  such 
in  the  event  that  he  should  survive  his  wife,  and  the  manifest 
intention  of  the  last  clause  of  the  will  was  to  preserve  them  as 
legacies,  even  if  his  wife  should  outlive  him,  only  postponing  the 
time  of  enjoyment. 

We  need  only  add,  it  is  quite  clear  they  are  vested  legacies 
in  the  legatees  uving  at  the  death  of  the  testator. 

The  decree  of  the  Orphans'  Court  is  reversed,  and  it  is 
ordered,  adjudged,  and  decreed,  that  the  sum  of 
$10,000  be  awarded  to  John  Armistead  Carter,  the 
sum  of  $10,000  to  Mrs.  Mary  L.  Eliason,  the  sum 
of  $5000  to  Thomas  Mutter  Cleeman,  and  the  sum 
of  $5000  to  Thomas  Miitter  Hoff,  each  of  said  sums 
to  be  paid  at  the  death  of  Mrs.  Mary  W.  A.  Mutter, 
without  interest,  and  that  the  remainder  of  the  sum 
for  distribution  be  retained  by  the  said  Mrs.  Mary 
W.  A.  Miitter  in  her  own  right,  absolutely,  and  as 
entire  proprietor,  and  the  interest  of  the  four  first- 
mentioned  legacies  is  adjudged  to  the  said  Mary  W. 
A.  Mutter  during  her  natural  life. 


Woodward's  Appeal. )  ^^j^^^,^  j,^^^^^ 
Craig's  Appeal.      J 

Liability  of  Guardians  on  the  Purchase  of  Real  Estate. — Equitable 
Power  of  the  Orpharu^  Court. 

1.  A  euardian,  who  purchases  a  house  and  lot  expressly  subject  to  the  pay- 
ment of  the  balance  of  a  mortgage  given  to  his  vendor,  incurs  a  personal 
responsibility  to  the  amount  of  the  unpaid  mortgage,  though  the  purchase  was 
made  by  the  sanction  and  direction  ot  the  Orphans'  Court. 

2.  But  the  Orphans'  Court  as  %  court  of  equity  has  the  right,  before  the 
estate  passes  out  of  its  control,  so  to  dispose  or  the  trust  fund  in  the  hands 
of  the  testamentary  trustee,  as  to  protect  the  guardian  who  incurs  such  per- 
sonal responsibility,  and  indemnify  him  against  loss  on  account  of  it. 

Appeal  from  the  Orphans'  Court  of  Philadelphia  county. 
These  were  appeals  by  Maria  M.  Woodward^  late  Maria  M. 
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Kitchen,  in  her  own  right  and  as  guardian  of  the  minor  children 
of  Andrew  B.  Kitchen,  deceased,  and  by  Andrew  C.  Craig,  from 
a  decree  of  the  Orphans'  Court,  confirming  the  report  of  the 
auditor  appointed  to  audit,  settle,  and  adjust  the  account  of  said 
Andrew  C.  Craig,  acting  trustee  under  the  will  of  said  Andrew 
B.  Kitchen. 

The  case  was  this : — 

Andrew  B.  Kitchen,  by  his  will  dated  September  Ist  1848, 
after  giving  an  annuity  to  his  aunt  Sarah  JBoyd,  and  certain 
specific  articles  to  his  wife  Maria  M.  Kitchen,  devised  to  his 
aaid  wife,  one  third  part  of  the  residue  of  his  estate,  and  the 
remaining  two-thirds  of  said  residue,  he  devised  to  his  four 
children,  William  Francis,  Emma  Matilda,  Charles  Henry,  and 
mia  Kitchen,  the  income  thereof  to  be  applied  to  the  support 
and  education  of  said  children,  and  their  respective  parts  or 
shares  of  the  principal  to  be  paid  by  the  executors,  to  the  sons 
when  they  should  respectivelv  attain  twenty-four  years  of  age, 
and  to  the  daughters  when  they  should  respectively  attain  the 
age  of  twenty  years.  The  testator  appointed  his  wife  guardian 
of  the  persons  and  estates  of  his  children,  and  also  appointed  her 
with  Andrew  C.  Craig  and  Samuel  B.  Warrin^on  his  executors. 

On  the  18th  day  of  March  1859,  Maria  M.  Woodward  (late 
Kitchen)  presented  her  petition  to  the  Orphans'  Court  for  the 
city  and  county  of  Philadelphia,  setting  forth  {inter  alia)  that 
Emma  Matilda  Kitchen,  one  of  the  daughters  of  said  testator, 
would  attain  the  age  of  twenty  years,  on  the  14th  day  of  May 
1859 ;  that  the  executors  were  about  to  pay  over  to  the  petitioner, 
as  guardian  of  Emma  Matilda,  a  portion  of  her  share  of  her 
father's  estate,  praying  the  said  court  to  make  an  order  autho- 
rizing her  to  invest  as  guardian  of  said  Emma  Matilda,  the  sum 
of  58750  in  the  purchase  of  a  messuage  and  lot  on  Arch  street 
west  of  Twentieth  street,  in  said  city,  subject  to  the  payment  of 
the  sum  of  $2000,  being  the  balance  of  a  mortgage-debt  origi- 
nally of  $5000,  the  deed  therefor  to  be  made  to  said  guardian. 
The  court  granted  the  prayer  of  said  petitioner. 

During  the  month  of  March  1859,  Andrew  C.  Craig  paid  over 
to  the  said  guardian  on  account  of  the  share  of  the  said  Emma 
Matilda  Kitchen,  the  sum  of  $10,250,  with  a  portion  of  which 
the  said  premises  were  purchased,  as  a  residence  for  the  said 
ward,  who  was  then  on  the  eve  of  marriage  with  Mr.  Joseph  M. 
Davis. 

By  th«  deed  dated  March  19th  1859,  Samuel  C.  Spackman 
and  wife  granted  said  premises  to  the  said  ^^  Maria  Matilda 
Woodward  (late  Kitchen),  testamentary  guardian  of  her  daughter 
Emma  Matilda  Kitchen,  under  the  will  of  Andrew  B.  Kitchen, 
deceased.  Consideration  $8750,  under  and  subject  nevertheless, 
to  the  payment  of  a  certain  mortgage  debt  or  sum  of  $2000  with 
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interest,  being  the  balance  unpaid  of  a  certain  mortgage-debt  of 
$5000,  secured  hereon  by  a  certain   indenture   of  mortgage, 

S'ven  and  executed  by  the  said  Samuel  0.  Spackman  to  Charles 
arlan,  dated  the  2oth  day  of  June,  A.  D.  1858,  and  recorded 
in  Mortgage  Book  A.  D.  B.,  No.  10,  page  180."  Which  mort- 
gage  was  uien  held  by  The  Western  Saving  Fund, 

On  the  19th  day  oi  April  1859,  Emma  Matilda  Kitchen  inter- 
married with  Joseph  M.  Davis,  and  on  the  14th  day  of  May 
,  1859,  attained  the  age  of  twenty  years.  On  the  26th  day  of 
January  1860,  she  died  without  issue,  leaving  her  said  husband 
to  survive  her,  to  whom,  on  the  2d  day  of  January  1860,  letters 
of  administration  on  her  estate  were  granted. 

The  account  of  Mr.  Craig  having  been  filed,  it  was  referred 
to  an  auditor.  It  related  only  to  the  income  of  the  estate  held 
in  trust  under  the  will  of  Mr.  Andrew  B.  Kitchen.  There  was 
invested  on  mortgage,  on  account  of  the  four  children,  the  sum 
of  981,000.  After  deducting  the  expenses  of  the  audit,  there 
remained  $80,688,  which,  divided  by  four,  gave  to  each  child 
920,172.  The  shares  of  Charles  Henry  and  Ella  Kitchen 
(minors)  were,  by  the  report  of  the  auditor,  to  remain  in  the 
hands  of  the  accountant,  as  trustees  under  the  will,  and  the 
share  of  William  Francis  was  with  interest  distributed  to  him 
without  objection;  but  it  was  contended  before  the  auditor, 
on  behalf  of  the  accountant  and  the  guardian,  that  Mrs.  Davis 
had  incurred  a  personal  responsibility  for  the  payment  of 
the  mortgage  of  $2000,  by  accepting  the  deed  for  the  Arch 
street  property,  under  and  subject  to  its  payment,  and  that 
therefore  the  mortgage  should  be  paid  out  of  the  distributive 
share  to  which  Joseph  M.  Davis  was  entitled  as  her  adminis- 
trator. 

This  the  auditor  declined  doing,  but  stated  the  distribution  of 
the  share  of  Emma  Matilda  Davis,  thuB : — 

Her  share  of  the  estate, $20,172.00 

From  which  deduct  amount  paid  to  her  guardian 

(March  1859),  as  above  stated,     •        •        •        10,250.00 

Balance,    .  9,922.00 

Interest  from  her  death  to  date  of  report,        •  138.00 

Awarded  to  Joseph  M.  Davis,         10,060.00 

To  this  report  ezceptionB  were  filed  by  Mrs«  Woodward  and 
by  Mr.  Craig,  which  were  dismissed  by  the  Orphans'  Court  and 
the  report  of  the  auditor  confirmed. 

Appeals  were  then  entered  by  Mrs.  Woodward  and  Mr.  Craig, 
and  the  case  removed  into  this  court,  where  the  following  matters 
were  assigned  for  error  :— 
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1.  The  court  erred  in  dismissing  the  exception  filed  by  the 
appellant  to  the  auditor's  report. 

2.  The  court  erred  in  confirming  the  report  of  the  auditor. 

8.  The  court  below  erred  in  affirming  so  much  of  the  report 
of  the  auditor  as  directs  that  the  mortgage  on  the  real  estate  of 
Mrs.  Davis  should  not  be  paid  out  of  her  personal  estate  in  the 
hands  of  the  executors  and  trustees  of  the  estate  of  Andrew  B. 
Kitchen,  deceased,  before  the  same  is  paid  and  transferred  to 
the  administrator  of  her  estate. 

David  Weatherly,  Jr.y  and  B,  H,  Brewster,  with  whom  was 
B,  Gerhard,  for  appellants,  contended  that  the  mortgage  of 
$2000  was  the  debt  of  Mrs.  Davis,  and  was  payable  out  of  her 
personal  estate ;  citing  Campbell  v,  Shrum,  8  Watts  60 ;  Blank 
V.  German,  6  W.  &  S.  42;  Maule  v.  Aidley,  4  Penn.  Law  Journ. 
856 ;  Masson's  Estate,  1  Parsons  81 ;  Walker  v.  Physic,  5  Penn. 
St.  Rep.  202 ;  Moore  v.  Shultz,  1  Harris  101 ;  Morris  v.  Oak- 
ford,  9  Barr  490;  HoflF's  Appeal,  12  Harris  200;  and  Woods  v. 
Hungerford,  8  Vesey  128. 

John  (7.  Knox  and  David  Webster,  for  appellee. — The  audi- 
tor's report  shows  a  balance  of  $10,060  due  to  the  estate  of 
Emma  Matilda  Davis  in  the  hands  of  the  testamentary  trustees, 
and  the  appellants  are  here  attempting  to  arrest  $2000  of  this 
sum,  and  apply  it  to  the  payment  of  a  mortgage  given  by  S.  C. 
Spackman  to  Charles  Harlan  upon  a  house  and  lot  in  Arch 
street,  which  was  purchased  for  her  by  her  guardian  under  an 
order  of  the  Orphans'  Court.  This  52000  is  not  the  debt  of 
Mrs.  Davis,  but  if  it  were  so  it  would  afibrd  no  ground  for  with- 
holding the  money  from  her  administrator.  If  he  is  liable  as 
administrator,  he  is  both  able  and  willing  to  pay.  No  creditor  of 
his  wife's  estate  could  interfere  to  prevent  a  recovery  from  Craig; 
and  how,  therefore,  can  Mrs.  Woodward,  who  has  no  claim  upon 
the  fund  ?  The  cases  cited  for  the  appellants  do  not  show  that 
this  mortgage  is  a  personal  charge  agiainst  Mrs.  Davis.  We  ask 
that  the  decree  of  the  Orphans'  Court  may  remain, 

1st.  Because  the  appellant,  as  testamentary  guardian,  has  no 
interest  in  the  question  before  the  court,  and  therefore  her  appeal 
should  be  disregarded. 

2d.  Because  she  has  no  estate  in  the  mortgaged  property 
whatever,  and  it  is  consequently  to  her  immaterial  whether  it  is 
encumbered  or  otherwise. 

8d.  Because  her  interest  (if  any)  is  but  a  tenancy  for  life, 
upon  condition  that  the  survives  the  present  tenant,  and  that  a 
tenant  for  life  cannot  be  compelled  to  discharge  an  encumbrance 
so  as  to  relieve  a  succeeding  tenant  for  life  or  in  fee. 

4th.  Because,  as  guardian,  the  appellant  had  no  authority  to 
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create  a  personal  debt  against  her  ward,  in  purchasing  the  house 
and  lot  in  Arch  street. 

5th.  Because,  from  the  character  of  the  investment  as  made, 
the  ward  did  not  become  personally  liable  for  the  payment  of  the 
mortgage.     And 

6th.  Because,  even  if  the  debt  is  a  personal  one,  it  must  be 
enforced  against  the  administrator  of  Mrs.  Davis,  and  not  against 
the  fund  in  the  hands  of  the  trustee  under  her  father's  will. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
Strong,  J. — If  the  purchase  by  the  appellant,  under  sanction 
of  the  Orphans'  Oourt,  of  the  Ajch  street  property,  subject  to 
the  payment  of  the  mortgage  thereon,  imposed  upon  her  ward 
the  obligation  to  pay  that  mortgage,  it  would  furnish  no  reason 
for  retaining  from  tne  appellee  any  portion  of  his  deceased  wife's 
personal  estate.  Then  it  would  be  his  duty,  as  her  administrator, 
to  pay  the  debt,  and  the  trustee  would  have  nothing  to  do  with 
its  payment.  But  if  by  the  purchase  Mrs.  Woodward  became 
personally  responsible  to  the  holder  of  the  mortgage,  either 
directly  or  through  the  vendor,  the  case  may  wear  a  diflFerent 
aspect.  Then  the  debt  instead  of  beine  that  of  the  ward  is  that 
of  the  guardian,  on  account  of  the  ward,  and  the  ward's  adminis- 
trator as  such,  would  not  be  the  person  to  pay  it. 

The  house  and  lot  in  Arch  street  was  purchased  by  the  guar- 
dian from  Samuel  C.  Spackman,  and  the  deed  was  made  to  her 
by  name,  designating  her,  guardian  of  Emma  Matilda  Elitchen 
(afterwards  Mrs.  Davis).  The  conveyance  was  made  expressly 
subject  to  the  payment  of  the  unpaid  balance  of  a  mortgage  upon 
the  property  given  by  the  vendor.  Not  only  the  purchase,  but 
its  mode,  was  in  strict  conformity  with  the  directions  of  the 
Orphans*   Court.     That  court  had  previously  authoriEcd   the 

f guardian  to  invest  $8750  in  the  purchase  of  the  messuage  and 
ot,  "  subject  to  the  payment  of  $2000,  the  balance  of  the  mort- 
gage-debt," and  directed  that  the  deed  should  be  made  to  the 
guardian.  Whether  the  purchase  is  to  be  regarded  as  an  invest- 
ment, or  as  a  conversion  of  the  ward's  personalty  into  real  estate^ 
is  immaterial  to  this  case.  If  it  be  either,  the  Orphans'  Court 
will  protect  the  guardian  while  acting  in  obedience  to  its  instruc- 
tions. It  cannot  be  doubted,  that  accepting  a  deed  from  Mr. 
Spackman  for  the  house  and  lot,  expressly  subject  to  the  mort- 
gage, was  an  assumption  by  the  vendee  to  pay  it.  The  debt 
secured  by  the  mortgage  was  that  of  the  vendor,  and  if  its  pay- 
ment was  not  assumed  by  die  vendee,  the  express  subjection  of 
the  property  to  it,  by  the  deed,  amounts  to  nothing ;  the  ultimate 
liability  is  still  upon  the  vendor,  and  not  upon  the  house,  and 
the  vendee  has  acquired  the  entire  ownership  without  paying  or 
being  liable  to  pay  any  more  than  the  sum  of  $8750.     Moreover 
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the  authorities  clearly  establish,  that  purchasing  as  Mrs*  Wood- 
ward did,  expressly  subject  to  the  payment  of  an  encumbrance 
created  by  the  vendor,  she  made  the  debt  her  own.  In  Camp- 
bell t;.  Shrum,  3  Watts  60,  it  was  held,  that  the  words  in  an 
article  of  agreement  for  sale  of  lands,  sealed  by  both  parties, 
"  subject  to  the  payment  of  the  purchase-money  and  interest," 
due  from  the  vendor  to  third  parties,  from  whom  he  had  pur- 
chased, amounted  to  a  covenant  on  the  part  of  the  vendee  to  pay 
that  purchase-money  and  interest,  ^d  this,  though  the  con* 
sideration  named  for  the  stipulated  conveyance,  did  not  include 
that  purchase-money.  The  doctrine  of  this  case  has  been  repeat- 
edly recognised  and  re-asserted.  Thus  in  Blank  v.  Gorman,  5 
W.  &  S.  42,  it  was  stated  to  be  a  general  principle,  that 
he  who  purchases  expressly  subject  to  an  encumbrance,  as  between 
the  vendor  and  himself,  makes  the  debt  his  own.  The  vendor 
who  sells  thus  expressly  subject,  virtually  sets  apart  so  much  of 
the  price  as  is  necessary  to  pay  the  encumbrance,  and  it  would 
be  a  fraud  in  the  purchase  to  retain  his  money  and  let  him  be 
pursued  for  it  on  his  bond.  Hence  a  promise  is  implied  to  apply 
the  money  to  the  discharge  of  the  claim  to  which  the  property  is 
subjected,  A  similar  doctrine  was  laid  down  by  Abbott,  C.  J.,  in 
Bamet  v.  Lynch,  5  B.  &  G.  589.  There  is  a  class  of  cases 
which  treat  a  purchase  expressly  subject  to  a  charge  or  encum- 
brance as  constituting  an  engagement  by  the  vendee  to  indemnify 
the  vendor  against  loss  or  expense  in  consequence  of  the  charge 
or  encumbrance.  To  this  class  belong  Walker  v.  Physick,  6 
Barr  193 ;  perhaps  Keim  v,  Robeson,  11  Harris  456 ;  Irevor  v. 
Perkins,  5  Wharton  244,  and  the  language  of  Lord  Eldon,  in 
Waring  v.  Ward,  7  Vesey  337.  But  it  is  of  no  importance  now 
to  inquire  whether  Mrs.  Woodward,  by  taking  a  deed  from  Mr. 
8packman  for  the  Arch  street  house,  ^'  subject  to  the  mortgage 
thereon,"  assumed  the  debt  as  between  the  grantor  and  herself, 
or  whether  she  only  engaged  to  indemnify  him  against  being 
called  upon  to  pay  it.  If  it  was  either,  it  was  a  liability  incurred 
in  behalf  of  her  ward,  and  a  liability  incurred  in  obedience  to  the 
directions  of  the  Orphans'  Court.  Now  if  the  present  case  was 
a  settlement  of  her  account  as  guardian,  if  the  inquiry  was 
whether  she  should  pay  over  to  her  ward,  or  to  her  ward's  per- 
sonal representative,  the  personal  estate  of  that  ward  in  her  hands, 
it  would  be  quite  clear  that  she  should  not  be  compelled  to  do  so. 
Equity  would  permit  her  to  retain  for  protection  against  the 
liability  undertaken  by  her  to  Mr.  Spackman.  Under  such  cir- 
cumstances no  chancellor  would  take  the  money  out  of  her  hands 
at  the  instance  of  her  ward,  without  at  least  requiring  full  and 
complete  indemnity. 

It  being  then  apparent  that  Mrs.  Woodward,  as  guardian  of 
her  daughter,  has  incurred  a  personal  responsibility  to  the  amount 
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of  the  unpaid  mortgage,  not  by  any  misconduct  of  her  own,  but 
by  the  express  sanction  and  direction  of  the  Orphans'  Court,  and 
that  she  would  have  a  right  to  retain  enough  of  her  ward's  estate 
to  indemnify  herself,  if  she  had  custody  of  the  fund,  the  ques- 
tion remains  whether  the  fund  in  the  custody  of  the  trustee  can 
be  so  controlled  as  to  protect  her. 

It  is  to  be  remembered  that  the  Orphans'  Court  in  settling  the 
accounts  of  a  testamentary  trustee  is  acting  as  a  Court  of  Chan- 
cery, and  that  in  this  case  it  has  before  it  not  only  the  account- 
ing trustee  and  administrator  of  the  cestui  que  trust,  but  the  tes- 
tamentary guardian  also,  the  rights  and  liabilities  of  all  of  whom 
spring  out  of  one  estate,  over  wmch  the  Orphans*  Court  possesses 
the  most  complete  jurisdiction.  Now  to  admit  the  legal  right  of 
Mrs.  Woodward  to  indemnity  out  of  the  estate  of  her  ward,  but 
to  confess  inability  to  control  the  disposition  of  that  estate  so  as 
to  indemnify  her,  though  she  is  before  the  court  claiming  it,  is 
to  apply  to  this  case  the  narrow  rules  which  regulate  rights  of 
action  in  courts  of  common  law,  instead  of  using  the  large  and 
beneficent  power  of  a  court  of  equity.  Not  only  the  parties 
named  but  the  trust  fund  itself  is  now  in  charge  of  a  court  of 
equity,  a  court  created  for  the  very  purpose  of  distributing  such 
estates  as  this,  not  according  to  the  unbending  rules  of  a  common 
law  court,  but  with  a  due  regard  to  every  equitable  right.  The 
observations  of  Judge  Story  on  testamentary  trusts  are  worthy 
of  attention :  2  Story,  Eq.  Plea.  1065 :  "  Many  of  these  trusts 
require  the  positive  interposition  and  direction  of  courts  of  equity, 
before  they  can  be  properly  or  safely  executed  by  the  parties  in 
interest,  so  as  to  protect  them  against  future  litigation  and  con- 
troversy. And  it  not  unfrequently  happens  that  the  final  admin- 
istration, settlement,  and  distribution  of  the  assets  of  the  testator, 
real  and  personal,  must  stand  suspended  until  the  aid  of  some 
court  of  equity  has  been  invoked,  and  a  decretal  order  is  obtained, 
containing  a  declaration  of  the  nature  and  extent  of  these  trusts, 
of  the  parties  who  are  entitled  to  take,  and  of  the  limitations  of 
their  respective  interests ;  and  also  providing  means  by  reference 
to  a  master,  whereby  the  cross  equities  and  conflicting  claims  of 
various  persons,  such  as  creditors,  trustees,  legatees,  devisees, 
heirs  and  distributees  may  be  clearly  ascertained  and  definitely 
established."  Until  these  questions  are  settled  bv  a  court  of 
equity,  upon  a  bill,  bringing  all  proper  parties  before  it,  it  will 
be  impossible  for  the  executors  or  trustees  to  proceed  to  a  final 
settlement  of  the  various  claims,  without  manifest  danger  of  hav- 
ing all  their  proceedings  overhauled  in  some  future  suit. 

Fortunately  for  us,  testamentary  trusts  are  cognisable  in  Penn- 
sylvania only  in  an  Orphans'  Court,  whose  jurisdiction,  admin- 
istered in  the  forms  of  a  court  of  equity,  is  ample  to  protect  and 
enforce  the  rights  of  all  parties  in  interest.     Here  all  parties  in 
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interest  are  before  the  court,  and  the  simple  question  therefore 
is,  what  are  their  respective  rights  in  equity  ?  By  the  death  of 
Mrs.  Davis,  her  husband  became  tenant  by  the  courtesy  of  her 
real  estate,  and  administrator  of  her  personalty.  It  is  in  the 
latter  character  he  claims  the  whole  of  the  fund  in  the  trustee's 
hands.  His  rights  are  therefore  precisely  what  those  of  the  wife 
would  be,  were  she  still  living.  Now  would  the  very  court  of 
equity  which  directed  the  guardian  of  Mrs.  Davis  to  incur  a  per- 
sonal liability  on  her  account,  permit  her  to  come  into  that  court 
and  take  out  the  whole  of  her  estate  without  indemnity  to  her 
guardian?  And  that  against  objection  presently  made  on  the 
part  of  the  guardian.  The  principles  enunciated  by  this  court 
in  ShoUenberger's  Appeal,  9  Harris  838,  present  a  conclusive 
negative  to  such  a  question.  An  executor  or  administrator  who 
advances  his  own  money  to  pay  the  debt  of  the  decedent  is  sub- 
rogated to  the  right  of  the  creditor,  and  may  use  his  security : 
McCurdy's  Appeal,  6  W.  &  S.  397 ;  Wallace's  Appeal,  6  Barr 
163.  Xfpon  the  same  principle  would  this  guardian  be  permitted 
to  stand  in  Mrs.  Davis's  place  if,  under  direction  of  the  Orphans' 
Court,  she  had  paid  off  the  mortgage,  instead  of  assuming  to  pay 
it,  or  indemnify  against  it.  How  much  less  is  her  equitv  now  ? 
She  has  not  paid,  but  she  has  incurred  a  liability,  and  that  not 
voluntarily,  but  under  direction  of  the  very  court  which  she  now 
asks  to  protect  her.  To  such  protection  we  think  she  is  entitled. 
The  right  of  the  guardian  to  purchase  for  her  ward  an  encumbered 
estate  is  not  now  in  question.  The  court  decreed  such  a  pur- 
chase. After  its  decree  made  in  execution  of  the  trust  created 
by  the  testator's  will,  the  case  is  the  same  as  if  Mr.  Kitchen  had 
by  his  will  directed  his  wife  to  buy  the  house  in  Arch  street  for 
the  daughter,  subject  to  the  outstanding  mortgage.  And  suppose 
he  had,  would  it  be  doubted  that  the  portion  of  his  estate  given 
to  the  daughter  ought  to  be  applied  to  extinguishing  the  encum- 
brance, or  at  least  that  it  should  relieve  the  guardian  from  per- 
sonal liability  ?  And  would  not  a  court  of  equity,  having  in  charge 
•  the  administration  of  the  whole  estate,  as  well  as  the  trust,  enforce 
such  relief?    We  cannot  doubt  it. 

But  it  is  urged  that  the  appellee  as  tenant  for  life  of  the  Arch 
street  house  is  only  bound  to  keep  down  the  interest  on  the  mort- 
gage. It  is  said  that  if  the  purchase  of  the  house  be  regarded 
as  a  conversion  of  Mrs.  Davis's  personalty  into  realty,  then  Mr. 
Davis  has  but  a  tenancy  by  the  courtesy,  with  remainder  for  life 
to  Mrs.  Woodward,  ana  remainder  in  fee  to  the  brothers  and  sis- 
ters of  Mrs.  Davis,  and  that  the  principal  of  the  mortgage  is  a 
charge  on  the  fee  and  not  on  the  precedinff  life  estate.  This 
may  be  an  answer  to  the  claim  of  Mrs.  Woodward  as  owner  of  a 
remainder  for  life,  or  as  representing  her  other  children,  the 
tenants  of  the  fee ;  but  it  has  nothing  to  do  with  the  question 
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between  Mr.  Davis  and  Mrs.  Woodward  as  guardian  of  Mrs. 
Davis.  His  rights  are  no  greater  than  were  those  of  his  wife. 
He  represents  no  equity  which  was  not  hers.  We  have  already 
spen  that  as  between  the  mother  and  the  daughter,  the  former 
would  be  entitled  to  indemnity  out  of  the  estate  of  the  latter. 
Mrs.  Davis  could  not  claim  this  money  now  under  control  of  the 
court  without  paying  the  mortgage  or  securing  its  payment. 
Neither  can  her  administrator. 

We  do  not  enter  upon  the  inquiry  whether  the  purchase  of  the 
house  was  a  simple  investment,  or  whether  it  was  a  conversion. 
It  cannot  affect  the  distribution  that  ought  to  be  made.  We  see 
a  guardian  in  court  asking  indemnity  out  of  a  ward's  estate 
against  a  liability  lawfully  and  properly  incurred,  and  we  are  of 
opinion  that  before  the  estate  passes  out  of  the  control  of  the 
court  that  indemnity  should  be  secured. 

This  may  be  done  either  by  directing  the  trustee  to  pay  off  the 
mortgage  and  account  to  the  administrator  for  the  balance  in 
his  hands,  or,  secondly,  he  may  be  directed  to  pay  the  fund  in 
his  hands  to  the  administrator,  upon  the  latter  giving  security 
that  may  be  approved  bv  the  Orphans'  Court,  that  the  guardian 
be  indemnified  against  claim  for  or  on  account  of  the  mortgage, 
that  the  interest  shall  be  kept  down  during  his  life,  and  that  tne 
principal  shall  be  paid  out  of  the  money  received  by  him  from 
the  trustee,  at  his  death,  or  before,  whenever  demand  shall  be 
made  for  the  same  by  the  mortgagee  or  his  assigns. 

The  decree  of  the  Orphans'  Court  awarding  to  Joseph 
M.  Davis  $10,060  is  reversed,  at  the  costs  of  the 
appellee,  and  the  record  is  remitted  with  instructions 
to  dispose  of  so  much  of  the  said  sum  as  is  necessary 
to  protect  the  guardian  from  liability  on  account  of 
the  mortgage  now  held  by  the  Western  Saving  Fund 
in  one  of  the  modes  above  stated,  and  to  distribute 
the  balance  to  the  appellee. 

I  88    390 

il80«  CRAia's  Appbal. 

Appeal  from  the  Orphans'  Court  oi  Philadelphia  county. 

The  opinion  of  the  court  was  delivered,  Marcb  11th  1861,  by 
Strong,  J. — What  has  been  said  in  Woodward's  Appeal  dis- 
poses of  this  case,  if  it  be  properly  here.  But  the  appellant  has 
no  interest  in  the  controversy.  He  is  a  mere  stakeholder,  and 
to  him  it  is  a  matter  of  inmfference  whether  the  money  in  his 
hands  goes  in  discharge  of  the  mortgage,  or  directly  to  the 
administrator  of  Mrs.  Davis.  The  appeal  is  therefore  dismissed 
with  costs. 
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McCaflfrey's  Estate. 

Paw&r  of  Regiiter  mnd  Register^ $  Court  to  revoke  Letter*  of  AdminU'      212 

tration. 

The  register  bas  power  to  reToke  letters  of  Bdministration  cum  testamento 
armexOf  improvidexmy  granted  against  the  rights  of  those  legally  entitled 
thereto ;  and  where,  on  appeal,  and  hearing  de  novo,  the  decision  of  the  reg- 
ister is  affirmed  hy  the  Register's  Court,  it  matters  little  whether  the  register 
acted  first  in  the  revocation,  or  not 

Appeal  from  the  Register's  Court  of  Philadelphia  county. 

This  was  an  appeal  by  Byron  Woodward,  from  the  decree  of 
the  Register's  Court  affirming  the  decision  of  the  register  of 
wills,  in  revoking  the  grant  of  letters  of  administration  on  the 
estate  of  Thomas  McCaffrey  to  the  appellant,  and  dismissing 
his  appeal  from  the  register  to  the  Register's  Court. 

Thomas  McCafirej  died  in  1882,  leaving  a  widow  and  two 
children  (minors),  having  made  a  will  in  which  he  appointed 
Michael  Clark  and  Daniel  Hughes  executors.  This  will  was 
duly  proved  in  August  1833. 

On  the  22d  of  February  1860,  Mark  McCaffrey,  the  son  of 
deceased,  executed  a  paper,  in  which  he  renounced  his  right  to 
administer  his  father's  estate  de  bonis  non  cum  testamento  annexo 
in  favour  of  Byron  Woodward,  whereupon  letters  were  granted 
to  Mr.  Woodward  in  due  form. 

On  the  10th  of  October  1860,  Mrs.  McCaffrey  and  her 
daughter,  who  was  then  Mrs.  Kelly,  presented  their  petition  to 
the  register  of  wills,  setting  forth  the  death  of  Thomas  McCaf* 
frey,  and  their  relationship ;  the  making  and  probate  of  his  will, 
and  the  death  of  the  executors  named  in  it ;  the  right  of  the 
widow  and  children  to  administer ;  the  fact  that  letters  testa- 
mentary were  granted  to  Byron  Woodward  without  notice ;  and 
the  willingness  of  the  widow  to  take  upon  herself  the  adminis- 
tration of  the  estate ;  and  praying  for  a  citation  to  said  Wood- 
ward, requiring  him  to  appear  and  show  cause  why  the  letters  so 
granted  should  not  be  revoked. 

To  this,  Mr.  Woodward  filed  an  answer  October  13th  1860, 
reciting  a  devise  of  deceased's  real  estate,  for  the  use  of  his 
widow  and  children ;  the  refusal  of  the  widow  and  daughter  to 
permit  the  son  to  have  any  control  of  the  premises;  that  to 
secure  the  rights  of  the  son  these  letters  were  taken  out,  of 
which  the  widow  and  daughter  were  informed  a  few  days  after 
their  date.  That  hearing  no  objection  from  them,  he  advertised 
the  real  estate  of  deceased  for  sale,  of  which  the  widow  and 
daughter  had  notice,  without  objection ;  but  that  she  attended 
the  sale,  gave  notice  to  those  in  attendance  that  the  property 
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was  hers,  and  refused  to  deliver  possession  to  the  purchaser. 
That  at  a  second  sale  this  notice  was  repeated  by  her  counsel ; 
in  consequence  the  person  to  whom  the  property  was  struck 
down,  refused  to  pay  the  purchase-money.  That  the  respondent, 
to  test  the  validity  of  the  widow's  title,  had  commenced  an 
action  of  ejectment  against  her,  to  which  she,  by  her  counsel, 
had  appeared  and  pleaded  not  guilty,  and  that  the  cause  was  set 
down  for  trial  October  16th  1860.  That  the  widow  is  very 
old,  despotic,  and  incompetent ;  that  her  silence  is  a  ratification 
of  his  appointment,  and  that  her  position  in  relation  to  the  pro- 
perty is  hostile  to  the  interests  which  she  should  regard  as 
administratrix  of  her  deceased  husband,  &;c.  He  furuier  an- 
swered, that  since  he  had  taken  out  letters,  and  since  the  peti- 
tioner had  full  knowledge  of  the  fact,  he  had  a  great  deal  of 
trouble,  and  had  been  put  to  a  great  deal  of  expense,  and,  as 
administrator,  had  incurred  several  liabilities.     Wherefore,  4;c. 

On  hearing  the  case,  the  register  decided  that  the  letters  of 
administration  had  been  improperly  granted  by  him  to  Mr. 
Woodward,  who  thereupon  appealed  to  the  Register's  Court, 
where  the  action  and  decision  of  the  register  was  affirmed,  and 
the  appeal  of  Mr.  Woodward  dismissed. 

The  case  was  then  removed  into  this  court,  where  the  follow- 
ing errors  were  assigned : — 

1.  The  Register's  Court  erred  in  affirming  the  action  and 
decision  of  the  register,  in  revoking  the  grant  of  letters  of 
administration  to  the  appellant,  and  in  dismissing  his  appeal  to 
said  court. 

2.  The  Register's  Court  erred  in  not  decreeing  that  the  action 
of  the  register  in  revoking  the  grant  of  letters  to  the  appellant, 
was  erroneous  and  without  authority. 

3.  The  appellees  ratified  and  confirmed  the  grant  of  letters  to 
appellant,  and  thereby  estopped  themselves  from  contesting  his 
right  to  the  same. 

4.  By  the  ^reat  laches  and  long  acquiescence  of  the  appellees, 
they  waived  their  right  (if  any  they  had)  to  object  to  appellant's 
right  to  administer. 

Amos  BriggSy  for  appellant,  argued  that  the  register  had 
power  to  appoint  any  fit  person  at  his  discretion^  where  the  per- 
sons entitled  to  administration  under  the  act  refuse  or  are  ineompe- 
tent.    The  son  refused,  the  widow  and  daughter  were  incompetent, 

1.  They  claimed  to  be  exclusive  owners  of  the  property: 
Bieber's  Appeal,  1  Jones  163. 

2.  The  unadministered  property  of  decedent  is  the  subject  of 
dispute  between  the  widow  and  aaughter  on  one  side,  and  the 
son  on  the  other:  Bieber's  Appeal,  1  Jones  168;  Hassinger's 
Appeal,  10  Barr  455 ;  Compropt's  Appeal,  9  Casey  638. 
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Any  irregularity  in  omitting  to  give  them  notice  in  the  first 
instance,  was  waived  and  cured  by  their  recognition  of  appel- 
lant's right  to  administer :  Fehr  v.  Reich,  12  Casey  472. 

The  power  to  revoke  letters  of  administration  is  lodged  only 
with  the  Register's  Court :  Bieber's  Appeal,  1  Jones  162. 

John  Blackburriy  for  appellees. — ^These  letters  were  improvi- 
dently  granted  to  Mr.  Woodward,  who  does  not  come  within  any 
of  the  classes  pointed  out  by  the  Act  of  March  15th  1832,  §  2z. 

Mary  Kelly,  claiming  no  adverse  intent  in  the  estate,  cannot 
be  passed  over,  and  letters  granted  to  a  stranger:  Williams's 
Appeal,  7  Barr  269 ;  McClelland's  Appeal,  4  Harris  110, 116. 

The  register  had  power  to  revoke  tnem  for  cause.  That  the 
ordinary  in  the  English  Ecclesiastical  Court  has  this  power,  has 
long  since  been  settled.  In  Pennsylvania,  the  register  is  a  judge : 
Loy  V.  Kennedy,  1  W.  &  S.  896.  Every  court  may  rectify 
mistakes  into  which  they  may  have  been  led  by  misrepresentations 
of  parties:  Strange  911.  In  some  instances  the  register  has 
been  held  bound  to  revoke  letters :  Williams's  Appeal,  7  Barr 
269 ;  McClelland's  Appeal,  4  Harris  110 ;  Bieber's  Appeal,  1 
Jones  157 ;  Compropt's  Appeal,  9  Casey  688. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

Thompson,  J. — The  register  revoked  the  letters  of  adminis- 
tiation  cum  tegtamento  annezoj  previously  eranted  to  the  appel- 
lant, on  application  of  the  widow  and  daughter  of  the  deceased ; 
and  on  appeal  the  Register's  Court  affirmed  the  decision.  The 
case  is  now  here  on  appeal  from  that  decision. 

The  ground  of  this  proceeding  was  that  the  letters  had  been 
improvidently  granted  to  the  appellant,  without  notice  to  and  in 
contravention  of  the  rights  of  those  legally  entitled  to  adminis- 
tration. This  was  for  cause  antecedent  to  the  ^rant  of  letters, 
and  if  not  directly  within  the  Act  of  Assembly  of  1832,  has  been 
sanctioned  by  practice :  Hood  on  Executors  118 ;  Bieber's  Ap- 
peal, 1  Jones  167 ;  Bovd's  Appeal,  ant%,  246. 

But  when,  as  here,  the  matter  is  brought  before  the  Register's 
Court  on  appeal,  and  a  hearing  de  novo  is  had,  I  see  little  room 
to  cavil  about  the  matter,  whether  the  register  acted  first  or  not. 
Undoubtedly  it  might  be  more  satisfactory,  if  he  should  first 
issue  his  citation  to  the  parties,  and  appoint  a  hearing  before  a 
Register's  Court.  But  is  not  this  achieved  by  an  appeal  to  that 
court  in  case  of  dissatisfaction  with  the  register's  act?  We 
have  no  doubt  but  that  a  Register's  Court  can  vacate  letters  of 
administration:  of  this  there  can  be  no  doubt:  Stoever  v. 
Ludwig,  4  S.  &  R.  201.  And  here  they  affirmed  the  act  of  the 
redster  in  doing  so,  which  is  in  effect  the  same  thing. 

There  was  no  testimony  in  the  case.     And  the  appellant's 
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answer  to  the  citation  required  proof  of  the  alleged  facts^  snob  as 
notice  to  those  entitled  by  law  to  administer ;  acts  of  acquies- 
cence ;  recognition  by  them — expenses  incurred  by  the  appointee, 
want  of  qualification  of  the  mother  and  daughter ;  their  claims 
on  the  estate,  &c.  There  was  no  proof  on  these  points,  nor 
evidence  that  the  answer  was  to  be  taken  as  proof.  The  movers 
in  the  matter  of  revoking  the  letters  were  only  bound  to  show 
their  title  to  administration,  and  that  they  had  not  parted  with 
it.  This  thev  set  forth  in  their  petition  for  the  revocation.  It 
was  admitted  by  the  answer,  and  the  facts  alluded  to,  alleged 
by  way  of  avoiding  the  claim  to  administration.  These  facts* 
should  therefore  have  been  proved,  and  I  suppose  the  Register's 
Court  meant  this,  when  on  the  appeal  they  say  "the  only  ques- 
tion we  are  called  upon  to  decide"  is  whether  the  register  has 
power  to  revoke  letters  of  administration,  or  whether  such  revo- 
cation must  be  made  by  the  Register's  Court  on  appeal. 

That  many  acts  of  flie  register  are  judicial,  wifi  be  apparent 
to  any  one  who  will  study  his  duties  under  our  laww  In  the  per- 
formance of  many  of  these  he  is  a  judge,  from  whose  decision  an 
appeal  lies  to  the  Register's  Court :  Loy  v.  Kennedy,  1  W.  &  S. 
896.  In  the  28th  section  of  the  Act  of  15th  March  1832,  the 
register  is  expressly  given  power  and  jurisdiction  to  revoke  letters 
granted  in  the  cases  therein  mentioned.  We  think  the  register 
did  not  transcend  his  power  in  this  case ;  certainly  the  Register's 
Court  did  not,  and  the  decree  is 

Affirmed  at  the  costs  of  the  appellant 


Greorge  W^,  Michener  and  Wife  versus  Thomas  S- 
Cavender. 

Fraudulent  Certificate  of  Acknowledgment  of  Mortgage^  Effect  of  en 
Purchaser  without  Notice. 

Where  in  a  mortgage  of  a  married  woman's  separate  estate,  tbe  alderman, 
falsely  or  by  mistake,  certified  to  the  separate  examination  and  acknowledg- 
ment of  the  wife  (who  did  not  sigin  the  mortgage  nor  appear  before  him),  the 
mortgagee  will  be  affected  by  the  fraud,  though  he  was  not  present  at  the 
acknowTedgment,  nor  informed  of  what  passed.  He  will  not  be  presumed  a 
bond  fide  purchaser,  nor  is  it  necessary  to  proTC  notice  to  him  of  the  frand 
or  mistake. 

Erbor  to  the  District  Court  of  Philadelphia. 

This  was  a  Bcire  facioi  9ur  mortgage  by  Thomas  S.  Cavender 
against  George  W.  Michener  and  Eveline  E.  Michener  his  wife, 
dated  September  30th  1853,  and  duly  recorded,  to  secure  the 
payment  of  $3200.  The  property  covered  by  the  mortgage  was 
the  separate  property  of  Mrs.  Eveline  E.  Michener,  which  she 
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held  under  deeds  from  James  Alcorn  and  wife  and  Edward  W, 
Clements  and  wife,  neither  of  which  were  recorded  at  the  date  of 
the  mortgage. 

The  defendants  pleaded  payment,  set-off,  and  several  special 
pleas,  to  which  replications  tendering  issue  were  filed.  Before 
the  case  was  tried,  another  special  plea  was  filed  by  leaye  of  the 
court,  which  was  as  follows : — 

^^  That  the  said  Eveline  E.  Michener  did  not  acknowledge  said 
deed  or  indenture,  of  mortgage,  as  required  by  the  second  section 
of  an  Act  of  the  General  Assembly  of  Pennsylvania,  passed  on 
the  28th  day  of  February  1770,  and  the  supplements  thereto,  in 
order  to  convey  her  interest  in  the  real  estate  described  in  said 
indenture  of  mortgage,  nor  did  she  appear  before  any  judge  or 
justice  of  said  county,  to  declare  that  she  did  voluntarily,  and 
of  her  own  free  will  and  accord,  seal,  and,  as  her  act  and  deed, 
deliver  the  said  indenture  of  mortgage  without  any  coercion  or 
compulsion  of  her  said  husband,  and  this  they  are  ready  to 
verify.  Wherefore,  they  pray  judgment,  if  the  said  Eveline  E, 
Michener  should  be  charged  with  the  said  debt  by  virtue  of  the 
said  supposed  indenture  of  mortgage." 

On  tne  trial  the  defendants  called  the  alderman  before  whom 
the  acknowledgment  was  taken,  who,  under  exception  to  his 
competency  as  a  witness  to  contradict  his  own  official  act,  testi- 
fied to  the  following  facts : — 

"  This  signature  to  the  certificate  of  acknowledgment  is  mine, 
and  the  day  of  the  month  written  at  the  head  of  the  certificate 
is  in  my  handwriting,  as  is  also  my  name  as  one  of  the  subscrib- 
ing witnesses.  George  W.  Michener  appeared  before  me  and 
acknowledged  this  mortgage;  Eveline  E.  Michener  did  not 
appear  before  me  then,  and  acknowledge  the  mortgage,  nor  sign 
it,  neither  did  she  at  any  time  afterwards ;  I  did  not  notice  that 
the  mortgage  was  by  husband  and  wife  until  I  put  my  name  to 
it;  before  handing  it  to  George  I  noticed  two  seals,  and  then 
noticed  that  there  should  be  another  party,  and  mentioned  the 
fact  to  George ;  he  said  it  was  only  a  temporary  matter  between 
himself  and  Mr.  Cavender,  and  that,  if  Cavender  objected,  he 
would  make  it  right,  and  I  then  let  him  take  the  mortgage  with 
him."     On  cross-examination  he  said : — 

"  I  have  not  been  spoken  to  about  this  matter  by  George  W» 
Michener,  or  any  one.  When  George  called  to  acknowledge  the 
mortgage,  I  was  hearing  a  case ;  I  said  nothing  to  him  except 
what  I  have  repeated.  I  remember  distinctly  about  this  acknow- 
ledgment ;  it  was  the  only  mortgage  by  husband  and  wife  I  ever 
had  before  me.  Mr.  Cavender  was  not  before  me  when  the 
mortgage  was  signed  by  George,  and  I  never  have  spoken  a  word 
to  him  about  it,  and  never  informed  him  that  Eveline  E.  Michener 
did  not  acknowledge  the  mortgage ;  I  was  satisfied  when  George 
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told  me  it  was  a  temporary  matter,  and  that  he  would  make  it 
all  right  if  Mr.  Cavender  objected." 

The  defendant  having  thus  closed  his  case,  the  learned  judge 
charged  the  jury,  that  the  testimony  of  the  alderman  did  not 
constitute  a  defence  to  the  action  on  the  mortgage,  unless  the 
plaintiff  had  notice  or  knowledge  of  the  matter  given  in  evidence 
by  the  alderman ;  that  there  was  before  the  jury  no  evidence  of 
such  knowledge,  but,  on  the  contrary,  the  witness  had  stated 
that  Mr.  Cavender  was  not  present  when  the  mortgage  was 
acknowledged,  and  that  he  never  informed  him  of  what  had 
passed ;  and  that,  there  being  no  testimony  the  other  way,  the 
jury  ought  to  presume  that  Mr.  Cavender  was  a  bond  fide  pur- 
chaser. 

There  was  a  verdict  and  judgment  in  favour  of  plaintiff  for 
$2201.33,  whereupon  the  defendants  sued  out  this  writ  and 
assigned  for  error  here, 

1.  The  court  erred  in  charging,  "  That  the  testimony  of  the 
alderman  did  not  constitute  a  defence  to  the  action  on  the  mort- 
gage, unless  the  plaintiff  had  notice  or  knowledge  of  the  matter 
given  in  evidence  by  the  alderman." 

2.  The  court  erred  in  charging  the  jury,  "that  there  was 
before  the  jury  no  evidence  of  such  knowledge,  but  on  the 
contrary,  the  witness  had  stated,  that  plaintiff  was  not  present 
when  the  mortgage  was  acknowledged,  and  that  he  never  informed 
him  of  what  had  passed." 

8.  The  court  erred  in  charging  the  jury,  "  that  there  being 
no  testimony  the  other  way,  the  jury  ought  to  presume  that  the 
plaintiff  was  a  bond  fide  purchaser." 

J.  G.  Michener^  with  whom  was  F.  Carroll  BrewntcTy  for 
plaintiff  in  error,  cited  and  relied  on  Louden  v.  Blythe,  8  Casey 
25 ;  same  case  in  4  Harris  532. 

Hopper  J  for  defendant,  as  to  the  necessity  for  proof  of  notice 
or  knowledge  of  the  improper  acknowledgment,  cited  Barnet  v, 
Barnet,  16  S.  k,  R.  72.  As  to  the  legal  effect  of  the  alderman's 
certificate :  Jamison  r.  Jamison,  8  Wharton  457 ;  Schrader  v. 
Decker,  9  Barr  14 ;  Louden  r.  Blythe,  4  Harris  532,  3  Casey  25. 
On  the  competency  of  the  alderman  as  a  witness,  he  cited  Good- 
title  t;.  Clayton,  4  Burrows  2224,  and  Stone  et  al.  v,  Montgomery 
and  Wife,  14  George  (Mississippi  Rep.)  83. 

The  opinion  of  the  court  was  delivered,  March  1st  1861,  by 
Woodward,  J. — Our  recording  acts  having  prescribed  the  form 
of  acknowledgment  necessary  to  be  observed  by  married  women 
in  order  to  make  a  valid  conveyance  or  mortgage  of  their  interest 
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in  real  estate,  this  court  has  held  the  official  certificate  of  acknow* 
ledgment  conclusive  of  every  fact  appearing  on  the  face  of  the 
certificate,  and  has  excluded  parol  evidence  of  what  passed  at 
the  time  of  the  acknowledgment,  except  in  cases  of  traud  and 
duress.  But  in  cases  of  fraud  and  imposition,  or  of  duressj, 
parol  evidence  has  been  freely  admitted  to  overthrow  the  certifi- 
cate, as  in  Schrader  v.  Decker,  9  Barr  14,  and  Louden  v,  Blythe, 
4  Harris  532,  and  8.  0.,  8  Casey  25.  And  where  fraud  and 
duress  have  been  practised  in  ootaining  the  acknowledgment^ 
knowledge  of  it  is  to  be  brought  home  to  the  grantee,  or  of  such 
circumstances  as  would  lead  him  to  inquiry  upon  the  point. 

Such  is  the  doctrine  of  the  cases  in  our  books,  and  on  the 
strength  of  it  the  learned  judge  ruled  that  the  gross  blunder,  if 
not  fraud,  of  the  alderman,  in  certifying  to  the  separate  exami- 
nation and  acknowledment  of  a  wife  who  had  not  signed  th^ 
mortgage  nor  appeared  before  him,  could  not  affect  C^vender, 
the  mortgagee,  because  he  was  not  present  when  the  mortgage 
was  acknowledged,  and  was  never  informed  of  what  passed,  and 
that  he  was  to  be  presumed  a  bond  fide  purchaser. 

K  the  doctrine  of  notice  is  to  be  applied  in  this  manner,  no 
married  woman's  estate  is  safe,  and  tne  statutes  that  have  been 
passed  for  her  protection  are  as  worthless  as  waste  paper ;  for 
whenever  her  husband  goes  into  a  conspiracy  to  strip  her  of  her 
lands,  the  transaction  is  not  likely  to  be  attended  with  any  cir*- 
cumstances  o£  notice  that  are  susceptible  of  proof.  Here,  for 
instance,  is  a  mortgage  made  upon  Mrs.  Michener's  separate 
estate,  made  to  a  conveyancer,  and  duly  witnessed  and  acknow- 
ledged, which,  for  aught  that  appears  of  record,  she  never  saw 
XXOT  heard  of  until  she  was  sued  upon  it  by  this  Mre  factM. 
Her  name  appears  to  the  printed  copy  on  our  pa{>er-books,  bmb 
when  and  by  whom  it  was  subscribed  to  the  original  instnunen^ 
4oe0  not  a{)pear.  It  certainly  was  not  there  when  the  aldermax^ 
mtnessed  and  acknowledged  the  mortgage.  The  statute  require^ 
the  signature  to  precede  the  acknowledgment,  and  without  «igna- 
;ture  and  acknowledgment  according  to  the  statute,  it  is  not,  and 
cannot  be  a  mortgage  of  her  estate.  To  call  the  mortgagee  ^ 
bond  fide  purchaser,  and  to  put  her  to  proof  that  he  knew  she 
had  been  cheated,  would  be  like  making  her  right  to  reclaim 
stolen  goods  dependent  on  the  receiver's  knowledge  of  the  felony. 
Suppose  the  mortgage  was  a  forgery  out  and  out,  and  Cavender 
chose  to  invest  his  money  in  a  purchase  of  it,  must  it  be  enforced 
because  he  did  not  know  he  was  buying  a  forged  instrument  ? 
An  instrument  known  to  be  forged  would  not  be  purchased,  and 
would,  therefore,  be  worthless  to  the  forger.  Counterfeit  notes 
would  never  be  issued  if  a  herald  went  before  to  proclaim  their 
spuriousness.  But  because  they  are  taken  without  notice,  do 
they  become  genuine  ?    Is  every  bank  and  individual  to  redeem 

2  Wr.— 22 
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whatever  obliffations  bond  fide  holders  may  obtain  against  them, 
without  regard  to  the  question  whether  the  obligation  was  ever 
issued  or  not  ? 

To  carry  the  doctrine  of  notice  to  such  extent  would  subvert 
all  law  and  justice.  A  purchaser  of  real  estate  who  finds  the 
deeds  in  the  channel  of  the  title  all  duly  acknowledged,  is  cer- 
tainly not  required  to  go  up  the  stream  and  inquire  of  every 
married  woman  if  she  executed  her  deed  voluntarily  and  acknow- 
ledged it  according  to  law ;  and  if  he  pay  his  money  on  the  faith 
of  such  title-deeds  he  is  to  be  protected,  and  this  probably  is  all 
that  was  meant  by  what  judges  have  said  about  purchasing  without 
notice.  But  a  mortgagee  is  not  a  purchaser  of  an  estate,  though 
for  the  purposes  of  the  recording  acts  he  is  sometimes  treated 
as  one.  He  acquires  neither  an  equitable  nor  a  legal  estate  in 
the  premises  mortgaged.  He  is  simply  a  lien-creditor — a  holder 
of  a  security  for  money.  His  assignee  takes  the  mortgage  subject 
to  all  defences,  unless  he  inquire  of  the  mortgagor,  and  learn 
that  there  are  none.  And  he  is  in  no  better  condition  than  his 
assignee.  It  is  not  usual,  I  know,  for  mortgagees  to  watch  the 
execution  and  acknowledgment  of  the  instrument.  They  gene- 
rally rely  on  the  integrity  of  the  judicial  o£Bcer  who  certifies 
the  acknowledgment.  But  where  the  estate  is  that  of  a  married 
woman,  and  the  mortgagee  is  himself  a  conveyancer,  and  holds, 
as  from  the  recitations  of  this  mortgage  we  perceive  Mr.  Caven- 
der  holds,  other  mortgages  against  the  same  married  woman, 
we  are  of  opinion  that  before  he  advanced  more  money  on  the 
faith  of  her  estate,  it  was  his  duty  to  consult  her.  The  doctrine 
of  notice,  as  deduced  from  the  adjudged  cases,  does  not  apply 
here.  It  was  never  intended  for  such  a  case  as  this.  Intolera- 
ble as  the  duress  or  fraud  were  in  the  Schrader  and  Louden 
cases,  the  fraud  here  was  far  more  gross.  The  only  excuse  the 
alderman  gives  for  his  reckless  conduct  is,  that  "  George  told  me 
it  was  a  temporary  matter,  and  that  he  would  make  it  all  right 
if  Mr.  Cavender  objected."  To  George  and  the  alderman  Mr. 
Gavender  must  look  to  make  it  all  right,  but  he  must  not  touch 
Mrs.  Michener's  separate  estate  by  means  of  such  a  mortgage. 

The  judgment  is  reversed. 
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The  City  of  Philadelphia  versus  Greble 


Same  versus  Hoxie.  [Trg 


Liens  for  Oulverting,  Potoer  of  Oitv  to  enforce.  38        339 

•^  ^'  /       ^         /  28  SC  4721 

The  City  of  Philadelphia  has  no  legislatiye  aathority  to  enter  liens  for  oul- 
Terting  done  within  the  limits  of  the  old  city ;  nor  can  the  Supreme  Court 
Bustain  liens  entered  for  that  purpose,  unless  there  be  express  authority  by 
statute. 

Erbob  to  the  District  Court  of  Philadelphia. 

This  was  a  rule  entered  in  the  court  below,  at  the  instance  of 
D.  Greble,  to  show  cause  why  a  lien  should  not  be  stricken  off 
which  had  been  filed  against  his  lot,  on  the  north-east  corner  of 
Twenty-first  and  Sansom  streets,  by  the  City  of  Philadelphia,  fpr 
work  done  and  materials  furnished  by  the  city,  to  wit,  for  one 
hundred  and  eighty-eight  feet  of  culvert  in  Sansom  street,  in  front 
of  said  lot,  at  seventy-fiye  cents  per  foot,  and  amounting  to  one 
hundred  and  forty-one  dollars. 

A  similar  rule  was  entered  as  to  a  lien  filed  for  the  same 
cause  against  a  lot  of  S.  K.  Hoxie.  On  hearing,  the  rules  were 
made  absolute  by  the  court,  on  the  ground  that  no  lien  could  be 
filed  in  the  old  city  of  Philadelphia  for  building  culverts. 

The  cases  were  then  removed  into  this  court  by  the  city,  where 
the  decree  of  the  court  below  striking  off  the  liens  was  assigned 
for  error. 

David  W.  Sellern^  for  plaintiff  in  error. 

Wiliiam  S.  Leech  and  John  S.  Powell^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by . 

WooDWABD,  J. — It  is  unfortunate  for  the  city  that  upon  a 
careful  analysis  of  the  legislation  touching  municipal  liens,  no 
authority  can  be  found  for  her  entering  liens  against  the  lots  of 

Croperty  owners  for  culverts  built  along  such  lots,  within  tho 
oundaries  of  the  old  city.  That  owners  are  liable  to  pay  for 
culverting  in  front  of  their  property,  at  the  rate  of  sevens-five 
cents  the  foot,  is  proved  by  the  oth  sect,  of  the  Act  of  21st 
April  1855 ;  that  they  are  not  only  liable  for  street  paving  and 
layins  water-pipes,  but  that  liens  .may  be  entered  therefor,  is 
provided  bv  the  40th  sect,  of  the  Consolidation  Act  of  2d  Feb 
ruary  1854 ;  and  that  the  city  may  enter  liens  for  culverting^ 
when  done  in  what  was  formerly  the  outer  districts,  was  demon 
strated  in  City  v.  Tryon,  11  Casey  401.  But  collate,  compare, 
and  construe  tne  various  Acts  of  Assembly  as  we  may,  authoritj 
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to  enter  liens  for  colyerting  done  within  the  old  city,  is  not  dedu- 
cible  from  them. 

And  can  we  snstain  Itetia  wit]io!at  express  legislative  anthority 
to  enter  them  ?  We  think  not.  To  argue  from  the  authority  to 
tax  the  owner,  or  from  the  power  to  enter  liens  for  similar  work 
in  the  districts,  and  hence  to  conclude  in  favour  of  entering 
liens  in  such  cases  as  the  present, .  is  simply  to  legislate. 
Liens  of  this  nature  are  of  pure  statutory  origin,  and  wiUiout  a 
statute  there  can  be  no  lien. 

There  may  be  good  reasons  for  this  power  having  been  with- 
held as  to  culverts  within  the  old  city,  or  the  defect  may  have 
been  accidental.  Whichever  it  was,  the  remedy  is  with  the  legis- 
lature, and  until  explicit  authority  be  shown,  such  liens  cannot 
be  sustained. 

The  decree  is  affirmed. 


Noble  et  al.  versus  Warren  et  at 

What  Acts  amount  to  an  Eviction^  as  between  Landhrct  and  TentxnL 

Ib  an  action  of  coyenant  for  a  qmarter^s  rent,  doe  May  8th  1858»  the  de- 
fendants set  up  an  alleged  erioCion*  November  7th  1857,  and  a  oontinued  de- 
forcement thereafter^  the  plaintiffs  having  at  that  time  entered  on  the  demised 
premises  to  distrain  for  rent  in  arrear,  and  having  proonred  the  arrest  of  one 
of  the  defendants  for  ftraudulently  removing  the  goods  and  interfering  with 
the  distress:  Held,  that  these  acts  on  the  part  of  the  plain tifSi  did  luA 
amount  to  an  eviction  and  deforcement,  and  that  the  court  were  rieht  in  refa- 
sing  so  to  charee,  especially  when  it  anpeared  that  judgment  for  u^e  deli^erj 
of  possession  had  been  obtained  betbre  two  magb^tes,  July  7th  185o, 
agamst  the  tenants  then  in  possession,  and  refusing  to  yield  up  the  premises^ 

Error  to  the  District  Court  of  the  city  and  county  of  PhUor 
delphia.  iT^^t-  '•  i-  / 

This  was  an  action  of  covenant,  brought  by  Elisha  CL  Warren 
and  Parker  H.  Warren,  doing  business  as  E.  C.  &  K  EL  Warresii 
against  William  S.  Koble  and  Alfred  L.  Hough,  who  survived 
Cyrus  C.  Davis,  late  partners  under  the  firm  name  of  0.  G. 
Davis  k  Oo.  The  declaration  was  on  a  lease  executed  May  8tk 
1856,  by  which  plaintiffs  let  to  defendants  for  the  term  of  five 
jrears  from  date,  a  paper-mill,  &c^  in  Maylandsville,  Philadel* 
phia,  at  an  annual  rent  of  $4000,  payable  in  quarterly  payments 
on  the  8th  days  of  August,  November,  February,  ana  May^ 
annually,  in  which  the  plaimtiffs,  after  averring  in  the  usual 
form  a  performaace  of  all  the  covenants  on  their  part,  averred 
that  the  covenant  of  defendants  had  been  broken  in  this,  that 
die  sum  of  $1000,  beung  the  rent  from  February  to  May  1858^ 
1RUI  due  and  paya^k,  bxii  lubd  not  been  paid. 
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To  this  the  defendants  ple«ided  that  after  the  making  of  the 
lease,  and  before  the  said  rent  became  due  and  payable,  to  wit, 
November  7th  1857,  the  plaintiffs,  with  force  and  arms,  entered 
into  and  upon  the  demised  premises,  and  then  ejected,  expelled, 
put  out,  and  turned  the  defendants  from  the  possession  and 
enjoyment  thereof,  and  so  kept  and  continued  them,  fco. 

The  plaintiffs'  replication  traversed  this  alleged  eviction,  and 
on  the  issue  thus  made  up,  the  parties  went  to  trial. 

On  the  trial  the  defendants  called  several  witnesses,  from 
whose  testimony  it  appeared  that  an  entry  was  made  on  the 
demised  premises  November  6th  1867,  by  an  agent  of  plaintiffs, 
with  their  warrant  authorizing  a  distress  {or  rent  in  arrear. 
That  on  being  informed  that  defendants  were  removing  their 
personal  property  from  the  demised  premises,  information  of 
the  fact  was  made  by  one  of  the  plaintiffs  before  Alderman  J.  (k 
Miller,  by  whom  a  warrant  was  issued  and  William  S.  Noble 
arrested,  who,  on  hearing,  was  bound  over  to  the  next  Court  of 
Quarter  Sessions,  to  answer  the  charge  of  forcibly  removing 
propertv  levied  on  for  rent,  with  intent  to  cheat  and  defraud 
plaintiffs.  After  the  distress  was  made,  a  watchman  was  left  in 
possession,  and  the  gate  locked,  when  Noble  entered  by  taking 
it  off  the  hinges,  and  proceeded  to  remove  part  of  the  property 
which  had  been  seized  under  the  landlord's  warrant.  That  on 
the  7th  of  July  1858,  proceedings  were  had  before  two  aldermen, 
under  the  Landlord  and  Tenant  Act  of  1880,  in  which  the  rent  in 
arrear  was  ascertained  to  be  $2411.68,  and  judgment  was  given 
against  the  defendants,  that  they  forthwith  deliver  up  possession 
of  the  premises  to  the  plaintiffs. 

The  following  point  was  submitted  to  the  court  by  the  defend- 
ants, who  requested  the  court  to  instruct  the  jury : — 

That,  ^'If  the  plaintiffs,  or  their  agent,  entered  upon  the 
premises  demised  to  the  defendants,  and  took  the  possession  of 
the  defendants'  property,  found  and  beinff  thereon,  and  caused 
the  defendants  to  be  arrested  and  removed  therefrom,  before  the 
8th  day  of  November  1867,  and  the  defendants  never  thereafter 
returned  to,  and  again  took  the  possession  of  the  said  demised 
premises ;  such  conduct  on  the  part  of  the  plaintiffs,  is  such  an 
interference  with  the  defendants'  right  of  quiet  enjoyment  as 
amounts  to  an  eviction,  and  the  defendants  are  entitled  to  a  ver^ 
diet."  -- 

The  learned  judge  refused  so  to  charge,  and  stated  to  the  jury 
that  there  was  no  evidence  of  an  eviction,  and  directed  them  to 
find  a  verdict  for  the  plaintiff,  which  they  accordingly  did. 

The  defendants  thereupon  sued  out  this  writ,  and  sought  a 
reversal  of  the  judgment  here, 

1.  Because  the  learned  judge  erred  in  declining  to  a£Brm  the 
point  of  the  defendants  below. 
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2.  Because  he  directed  the  jury  from  the  evidence  to  find  a 
yerdict  for  the  plaintiffs  below. 

Amos  Briggn^  for  plaintiffs  in  error. — ^The  lessors  guarantied 
to  the  defendants  below  quiet  possession :  Smith's  Landlord  and 
Tenant,  Am.  Notes  210 ;  Maul  v.  Ashmead,  8  Harris  484.  The 
entry  of  the  lessors'  bailiff*,  at  a  time  when  no  rent  was  due,  the 
locking  of  the  gate,  and  the  leaving  of  a  watchman  in  possession, 
by  whom  the  lessee  was  ordered  off,  was  such  a  disturbance  of 
their  quiet  enjoyment  as  amounted  to  an  eviction:  Lewis  9« 
Payn,  4  Wend.  423 ;  Cohen  r.  Dupont,  1  Sandford's  Sup,  Court 
Bep.  260;  Peck  v.  Hill,  24  Barb.  (N.  Y.)  Rep.  178;  Smith  r. 
Raleiffh,  3  Camp.  513;  Chubourn  v.  Rye,  1  Cro.  Eliz.  841; 
Goul£borough  K.  125;  Briggs  v.  Hall,  4  Leigh  484;  Eessler 
v.  McConachy,  1  Rawle  435,  442 ;  Vaugn  v.  Blanchard,  4  DaU. 
125 ;  Garrett  v.  Cummings^  2  Phil.  R.  207-8. 

They  cannot  interfere  with  lessees'  enjoyment,  and  claim  rent 
also.  Performance  on  the  part  of  lessors  is  precedent  to  the 
right  to  demand  the  consideration :  Shaw  v.  Turnpike  Co.,  2 
P.  R.  454;  Levering  v.  PhiUips,  7  Barr  387;  1  W.  &  S.  301; 
8  Id.  869. 

The  Act  of  1825,  as  construed  in  Grace  v.  Shively,  only  gave 
a  landlord  the  right  to  follow  and  distrain  goods  when  n*audu- 
lently  conveyed  away  or  carried  off  from  demised  premises ;  not 
to  enter  upon  the  demised  premises  and  detain  or  prevent  them 
from  being  removed,  as  was  done  here. 

George  A.  Coffey  and  William  Z>.  Kelky^  for  defendants  in 
error. — The  rent  for  the  quarter  endinc  November  8th,  was  due 
within  one  or  two  days.  The  lessees  had  failed,  and  were  then 
engaged  in  removing  their  personal  property  from  the  premises, 
to  prevent  a  distress.  The  only  entry  made  was  to  distrain  for 
rent,  which  was  done  in  due  legal  form. 

The  arrest  of  Noble  was  a  purely  criminal  proceeding,  while 
the  finding  of  the  two  lustices  shows  that  the  lessees  were  in  pos- 
session up  to  July  7th  1858.  The  watchman  was  put  there  to 
prevent  the  removal  of  the  goods;  there  is  no  evidence  iJiat 
lessors  locked  the  gate,  but  if  they  did,  the  entry  of  Noble  was 
not  thereby  prevented. 

If  the  distress  was  legal,  there  was  no  eviction ;  and  even  if 
the  Act  of  1825  did  not  justify  this  distress,  the  lessors  were 
only  guilty  of  a  trespass,  which  does  not  amount  to  an  eviction : 
Hunt  V.  Cope,  Cowper  242 ;  Oglive  v.  Hall,  5  Hill  52 ;  Bennett 
v.  Bittle,  4  Rawle  339.  The  facts  in  this  case  are  unlike  those 
in  any  of  the  cases  cited  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
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Strong,  J. — ^This  was  an  action  of  covenant  for  the  rent  of 
certain  premises  demised  by  the  plaintiffs  below  to  the  defend- 
ants,  for  five  years  from  the  8th  day  of  May  1856,  at  an  annual 
rent  of  J4000.  The  plaintiffs  counted  for  the  rent  of  the  quarter 
ending  May  8th  1858,  and  the  defendants  set  up  an  alleged  evic- 
tion on  the  7th  of  November  1857,  and  a  continued  deforcement 
thereafter.  After  the  evidence  had  been  submitted,  the  defend- 
ants requested  the  court  to  instruct  the  jury  that  "  if  the  plain- 
tiffs or  their  agents  entered  upon  the  premises  demised  to  the 
defendants,  and  took  possession  of  the  defendants'  property 
found  and  being  thereon,  and  caused  the  defendants  to  be 
arrested  and  removed  therefrom  before  the  8th  day  of  November 

1857,  and  the  defendants  never  thereafter  returned  to  and  took 
the  possession  of  the  said  demised  premises,  such  conduct  on  the 
part  of  the  plaintiffs  was  such  an  interference  with  the  defend- 
ants' right  of  quiet  enjoyment  as  amounts  to  an  eviction,  and 
the  defendants  are  entitled  to  a  verdict."  The  learned  judge  of 
the  District  Court  refused  so  to  charge,  and  instructed  the  jury, 
to  return  a  verdict  for  the  plaintiffs.  In  all  this  we  discover  no 
error.  The  point  proposed  was  not  correct,  whether  it  be  con- 
sidered abstractly  or  as  applied  to  the  facts  of  this  case.  The 
facts  supposed  may  have  all  existed,  and  yet  have  amounted  to 
no  unlawful  interference,  much  less  an  eviction.  The  plaintiffs 
may  have  entered  lawfully  before  the  8th  of  November  to  dis- 
train for  rent  previously  due ;  they  may  have  caused  the  defend- 
ants to  be  arrested  and  imprisoned  for  some  crime  or  misde- 
meanour ;  the  defendants  may  never  have  returned  to  the 
property;  yet  all  this  would  not  be  the  first  step  towards 
proving  an  eviction.  The  point  is  equally  faulty  as  applied  to 
the  evidence  in  this  case.  The  entry  was  made  and  personal 
property  was  seized  as  a  distress  for  apportioned  rent,  after  an 
affidavit  that  the  defendants  were  fraudulently  removing  their 
ffoods,  and  the  defendants  were  arrested  for  interfering  with  the 
distress.  To  call  that  an  eviction  is  an  abuse  of  terms.  In  its 
worst  aspect  it  was  but  a  trespass.  It  was  not  designed  to  be, 
nor  was  it  necessarily,  an  interference  with  the  lawful  enjoyment 
of  the  demised  premises  by  the  lessees.  Whether  the  entry  was 
lawful  or  not,  the  arrest  and  consequent  taking  of  the  defendants 
to  a  magistrate  clearly  was  no  eviction ;  and  an  unlawful  entry 
even  against  an  express  prohibition  of  the  lessee,  without  an 
expulsion  of  the  tenant  has  always  been  held  to  be  no  more  than 
a  trespass.  Mr.  Justice  Kennedy,  in  Bennett  v.  Bittle,  4  Rawle. 
839,  has  collected  a  lar^e  number  of  cases  to  that  effect. 

The  right  of  the  plaintiffs  to  recover  is,  however,  set  beyond 
dispute  by  the  judgment  for  the  delivery  of  possession  by  the 
tenants,  obtained  before  the  two  magistrates  on  the  7th  of  July 

1858.  That  judgment  conclusively  established  that  the  defend- 
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ants  were  in  possession  of  the  demised  premises,  and  that  they 
refused  to  surrender  them.  It  was  utterly  inconsistent  with  the 
allegation  that  they  had  been  evicted  and  had  not  resumed  po«» 
session. 

Judgment  affirmed* 


-38         344 
22  SC   625 


Blanche  versTis  Bradford. 

SeparcUe  Property  of  Tenants  Wife  IxahU  to  DtMtressfor  Rent 

The  goods  of  a  (enaof  i  wife,  found  on  the  demised  premises,  are  liable 
te  distress  for  rent  in  arrear,  thoagh  they  are  her  separate  property ;  the 
Married  Woman's  Act  of  1848  does  not  alter  the  law  of  landlonl  and  tenant. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  replevin  brouffht  by  Elthea  Blanche, 
wife  of  Louis  Blanche,  against  Vincent  L.  Bradford,  under  the 
following  circumstances : — 

Louis  Blanche  leased  a  house  in  Sansom  street,  in  Philadelphia, 
of  Vincent  L.  Bradford,  at  an  annual  rental  of  $425,  which  he 
afterwards  occupied  with  his  family.  Four  months'  rent  beinff 
due  and  unpaid,  William  Hinckle,  by  order  of  Bradford,  seized 
for  the  rent,  the  furniture  in  the  house,  which  had  been  presented 
to  Mrs.  Blanche  by  some  friends.  A  writ  of  replevin  was  issued 
by  her  against  Bradford  and  Hinckle,  who  avowed  the  taking  of 
the  goods  mentioned  in  plaintiff's  declaration,  for  rent  due  by 
Louis  Blanche.  To  this  Mrs.  Blanche  pleaded  that  the  goods  dis- 
trained were  her  own  separate  property,  were  purchased  for  her 
own  separate  use  and  enjoyment  since  her  marriage  with  Louis 
Blanche,  with  monev  not  furnished  by  him,  and  that  they  were 
therefore,  bv  Act  of  Assembly,  exempt  from  all  attachment  for 
the  tent  alleffed  to  be  due.  To  this  the  defendant  demurred, 
dnd  plaintiff  loined  in  the  demurrer. 

The  court  below  sustained  the  demurrer,  and  the  jury  having 
found  for  the  defendant,  the  plaintiff  removed  the  case  into  this 
Court,  and  assigned  as  causes  for  reversal,  the  giving  of  judgment 
for  plaintiff  below  upon  his  demurrer  to  the  plea  of  Mrs.  Blanche. 

Denniiy  for  plaintiff,  admitted  the  common  law  right  which 
landlords  have  of  holding  any  property  upon  the  premises  (with 
few  well  known  exceptions)  responsible  for  rent  due  and  unpaid^ 
but  contended  that  the  Married  Woman's  Act  of  April  11th 
1848,  destroyed  this  right,  so  far  as  married  women  were  con- 
cerned, and  compelled  landlords  who  would  collect  rent  due  from 
a  husband  out  ot  the  goods  of  a  wife,  to  do  so  in  strict  conform- 
ity with  the  requirements  of  the  Act ;  citing  the  Act  and  thd 
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cases  of  Murry  v.  Keyse^  11  Casey  389 ;  Mahon  v.  Gonnley,  12 
Harris  82 ;  Glyde  v.  Keister  and  Wife,  8  Casey  88 ;  Pettit  v. 
Friti's  Executors,  9  Id.  121 ;  Bear  v.  Bear,  11  Id.  389 ;  which 
cases  it  was  arraed  excluded  the  defendant  in  error,  who  is  a 
creditor  of  the  husband^  seeking  to  charge  a  wife's  separate  es- 
tate. That  unless  the  act  be  hehl  to  protect  wives,  who  are 
bound  to  follow  their  husbands,  from  debts  of  this  kind  as  well 
as  others,  they  mi^ht  be  ruined  by  extravagant  or  improvident 
husbands,  without  hope  of  redress. 

Bejff  for  defendant  ia  error. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
LowBiE,  C.  J. — The  general  rule  of  law  makes  all  the  goods 
and  chattels  found  on  demised  premises  subject  to  distress  for 
the  rent  thereof,  even  though  they  be  not  the  tenant's  goods. 
Some  exceptions  to  the  rule,  so  far  as  it  affects  the  goods  of 
strangers,  have  been  found  necessary,  growing  out  of  its  incom- 
patibility with  the  very  purpose  of  the  lease.  None  of  the  ex- 
ceptions, however,  involve  any  principle  that  can  be  extended  to 
the  protection  of  the  goods  of  the  tenant's  wife,  living  with  him 
on  the  premises.  In  fact  she  is  no  stranger  to  the  lease,  but  one 
of  the  family  for  whom  it  was  obtained,  and  therefore  one  of  the 
tenants  under  it ;  her  relation  to  her  husband  makes  her  so.  She 
participates  in  the  benefit  of  the  lease,  and  there  is  no  sufficient 
reason  for  saving  her  from  liability  for  its  burdens. 

The  special  law,  called  the  Married  Woman's  Act  of  1848, 
was  evidently  not  intended  to  alter  this  general  law  of  landlord 
and  tenant,  and  we  do  not  think  that  it  oueht  to  be  extended  by 
construction  to  do  so.  If  this  woman  had  not  been  a  wife,  but 
merelv  a  tenant  under  the  lessee  of  part  of  the  house,  she  would 
have  been  a  feme  nole^  and  yet  her  goods  would  have  been  liable 
to  distress  for  the  rent.  That  she  as  a  wife  is  under  the  control 
of  her  husband,  and  that  he  may  endanger  her  property  by  a  too 
expensive  rent,  are  necessary  results  of  the  marriage  relation, 
which  no  course  of  legislation  or  jurisprudence  can  prevent. 

Judgment  affirmed. 
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Davis  versus  Moss. 

I  The  Law  of  IHxtures,  as  between  Landlord  and  Tenant — Forfeiture /or 

jI^II      breach  of  condition, — IhUry /or  condition  brokeny  when  necessary. 


'312| 

346  1.  A  tenant  may  remoye  from  demised  premises,  fixtures  erected  by  him 
^hereon  for  the  benefit  of  his  trade  or  business,  if  the  remoyal  be  made  during 
the  term ;  afber  the  term  they  beoome  part  of  the  realty,  and  are  not  seyer- 
able. 

2.  Where  by  the  terms  of  a  lease  it  was  proyided,  that  if  the  lessee  should 
cease  minine  operations  for  twelye  oonsecutiye  months,  it  should  become  yoid, 
the  entry  of  the  lessees  from  time  to  time,  to  clean  and  grease  an  engine 
which  had  been  erected  on  the  premises  and  used  in  mining,  after  the  suspen- 
sion of  operations  for  twelye  months,  was  not  a  continuance  of  mining  opera- 
tions, within  the  terms  of  the  lease,  and  would  not  preyent  a  forfeiture. 

3.  In  Pennsylyania  the  right  of  the  landlord  to  enter  for  condition  broken, 
depends  upon  the  terms  of  the  lease,  unless  there  be  eyidence  to  affect  the 
landlord  with  a  waiyer  of  the  breach,  like  the  receipt  of  rent,  or  other  equity 
unequiyocal  act. 

Error  to  the  Common  Pleas  of  Cfhester  county. 

This  was  an  amicable  action  between  Joseph  L.  Moss  as  plaintiff 
and  Thomas  Davis  as  defendant,  to  determine  the  ownership  of 
a  stationary  engine  and  the  machinery  used  with  it  in  working  a 
lead  and  copper  mine  in  Chester  county. 

The  following  are  the  material  facts  of  the  case  as  agreed  an 
by  the  parties : — 

On  the  8th  day  of  May,  A.  D.  1851,  Thomas  Davis,  the  defend- 
ant, being  the  owner  of  a  certain  tract  of  land  in  Schuylkill 
township,  Chester  county,  joined  with  his  wife  in  making  a  lease 
to  Michael  Byan  of  Pluladelphia,  his  heirs,  executors,  adminis- 
trators, or  assigns,  of  the  entire  mining  right  in  and  to  a  certain 
tract  of  land,  situated  in  said  township,  for  the  term  of  ninety- 
nine  years,  with  the  right  to  erect  all  such  workshops,  steam- 
enffines,  pumps,  and  buildings,  necessary  for  mining  purposes, 
and  to  sink  such  shafts,  and  run  such  (mfts,  and  do  generally 
all  such  things  as  the  said  Michael,  his  heirs,  executors,  adminis- 
trators, and  assigns,  may  deem  necessary  for  mining  purposes. 
The  said  lessee  covenanted  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  to  pay,  or  to  cause  to  be  paid,  to  Davis 
and  wife,  or  their  legal  representatives,  the  sum  of  $250  in 
advance  every  six  months,  the  first  payment  to  be  made  on  the 
8th  day  of  May  1851,  the  second  on  the  8th  day  of  November 
next  following,  and  the  said  sum  to  be  paid  semi-annually  there- 
after until  the  ore-leave  shall  amount  to  ?1000  per  year,  then 
the  semi-annual  payments  to  cease ;  but  if  at  any  time  thereafter 
the  amount  of  ore  should  fall  short  of  the  $1000  per  year,  the 
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semi-annual  rent  to  be  oontinaed,  and  (3  per  ton  over  the  above- 
mentioned  ?1000  per  year. 

It  was  further  agreed :  That  if  the  party  of  the  second  part 
should  cease  mininff  operations  for  twelve  consecutive  months, 
or  should  fail  to  make  the  stipulated  pavments  ten  days  after  the 
date  of  said  indenture,  it  should  be  nuU  and  void  and  of  none 
effect,  and  all  rights  and  privileges  thereby  granted  should 
revert  to  the  said  party  of  the  first  part,  or  to  their  legal 
representatives. 

This  lease  was  duly  acknowledged,  recorded,  and  subsequently 
assigned  to  the  Montgomery  Mining  Company,  who  took  posses- 
sion of  the  demised  premises,  and  continued  to  occupy  the  same 
until  the  9th  day  of  April  1854.  The  company  opened  a  mine 
on  the  premises,  sunk  a  shaft,  and  erected  a  steam-engine  with 
the  necessary  gearing  for  the  purpose  of  working  the  mine,  and 
commenced  the  business  of  mining. 

This  business  was  continued  until  the  9th  day  of  April,  A.  D. 
1854,  when  the  engine  was  stopped  and  the  company  ceased 
operations,  paying  no  rent  after  that  time,  but  leaving  the  engine 
with  all  its  paring,  and  a  number  of  mining  tools,  on  the  demised 
premises.  The  work  has  not  since  been  resumed.  On  the  10th 
day  of  November  1857,  Dendy  Sharwood  obtained  judgment,  in 
the  District  Court  of  Philadelphia,  for  J1083.88  against  the 
company,  which,  on  the  7th  day  of  December  following,  was 
marked  to  the  use  of  Alfred  A.  Moss,  a  transcript  of  which,  on 
the  18th  day  of  January,  A.  D.  1858,  was  filed  in  the  Common 
Pleas  of  Chester  county.  On  the  same  day  a  fieri  facias  was 
issued,  and  all  the  property  of  the  defendant  on  the  demised 
premises,  including  the  engine  and  gearing,  was  levied  on,  and 
under  a  venditioni  exponas  to  the  following  term,  sold  by  the 
sheriff  on  the  28th  day  of  March  1858,  to  Joseph  L.  Moss,  the 
plaintiff.  The  defendant  gave  notice  at  the  sale  that  he  claimed 
the  engine  and  fixtures  as  a  part  of  his  real  estate.  The  pro- 
perly  levied  on  was  one  stationary  steam-engine,  three  cylindri- 
cal boilers,  twenty  fathoms  of  cast-iron  pumps,  a  lot  of  raising 
buckets,  wheel-barrows,  hand-barrows,  timber  shovels,  a  lot  of  zinc, 
oil-hoisting  rope,  and  other  implements  of  mining.  April  30th 
1858,  the  proceeds  of  sale,  amounting  to  $528.01,  were  paid  into 
court  at  the  instance  of  the  plaintiff,  who  moved  for  leave  to 
take  the  same  out  of  court.  May  5th  1858.  On  motion  of  the 
counsel  for  Davis  the  landlord,  a  rule  was  granted  to  show  cause 
why  he  should  not  take  out  of  court  ?250  for  six  months'  rent 
due  him  before  the  lease  became  void,  provided  there  was  that 
much  arising  from  the  sale  of  the  property  admitted  to  be 
personalty. 

The  court  thereupon  appointed  an  auditor  to  report  a  dis- 
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tribntion  of  the  money  to  and  among  the  persons  entitled 
thereto. 

Before  the  anditor,  the  counsel  for  the  landlord  made  no  claim 
for  rent  upon  the  proceeds  of  sale  arising  from  the  sale  of  the 
engine  and  fixtures,  but  only  on  that  part  of  the  fund  produced 
by  the  sale  of  the  property  which  the  landlord  alleged  was  per- 
sonal estate.  The  counsel  for  the  execution-creditor  claimed  the 
whole  proceeds,  on  the  ground,  that  by  the  terms  of  the  contract 
the  lease  should  become  void  if  the  lessee  ceased  mining  opera- 
tions for  twelve  consecutive  months  before  the  execution  issued, 
that  the  lease  having  been  thus  avoided  the  landlord  had  no 
right  to  distrain,  and  was  therefore  not  entitled  to  claim  any 
arrearages  of  rent  out  of  the  proceeds  of  sale.  The  auditor 
adopted  that  view,  and  reported  against  the  claim  of  the  landlord, 
who  took  exceptions  to  the  report  which  remain  undetermined^ 
After  the  Montgomery  Mining  Company  ceased  operations  on 
the  demised  premises,  they,  from  time  to  time,  entered  and 
removed  therefrom  mining  implements  and  tools  of  various  kinds, 
greased  the  engine  and  kept  it  protected  from  injury,  and  after 
the  sale  by  the  sheriff,  the  purchaser,  by  his  workmen,  exercised 
the  same  kind  of  care  over  it  to  prevent  corrosion  by  rust,  and 
other  injury  resulting  from  exposure,  by  means  of  which  it 
has  been  preserved  in  working  order.  This,  however,  was  done 
without  the  observation,  knowledge,  or  consent  of  the  defendant. 
The  engine,  boilers,  and  fixtures  belonging  to  it  were  sold  at 
the  sheriff's  sale  for  $400,  pile  of  cast-iron  pipes  used  for  pumps 
at  $26,  25  fathoms  of  ten-inch  pipes  for  pumps  at  $25. 

In  March  1859  the  plaintiff  sent  agents  to  remove  the  engine 
and  other  property  purchased  by  him  at  sheriff's  sale.  The  de- 
fendant forbade  the  plaintiff's  agents  to  remove  the  engine, 
boilers  and  fixtures  belonging  to  it,  and  the  pipes,  claiming  them 
as  a  part  of  the  real  estate.  The  plaintiff  subsequently  made 
demand  of  the  property  so  purchased  by  him ;  but  the  defendant 
refused  to  ^ve  up  the  engine,  boilers  and  fixtures,  and  pipes. 
The  engine  is  a  stationarv  steam-engine  of  eighty  horse  power, 
with  three  boilers  about  thirty  feet  in  length,  and  thirty  inches 
in  diameter.  There  were  twenty-five  fathoms  of  cast-iron  pumps, 
which  were  worked  by  one  engine-— a  hoisting-machine  and  pump* 
ing  ffear  suitable  for  the  engine  and  pumps.  A  pit  about  twenlg^ 
feet  m  length,  nine  feet  in  width,  and  ten  feet  in  depth,  was  sunk 
in  the  ground.  Another  pit  about  four  feet  from  the  other,  was 
sunk  about  the  same  depth,  about  thirty  feet  in  length  and  five 
feet  in  width.  These  pits  were  filled  with  masonry,  stone,  and  mor- 
tar, leaving  places  through  which  to  pass  a  number  of  iron  bolts, 
keyed  at  a  point  about  eighteen  incnes  from  the  foundation  of 
the  masonwork,  passing  through  the  iron  plates  formine  part  of 
the  engine  and  secured  at  the  top  of  said  plates  with  nuts. 
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Passages  were  left  to  the  keys  in  the  bolts  near  the  bottom  of 
the  masonwork,  so  that  those  keys  eould  be  taken  out  at  any 
time,  and  the  bolts  thos  removed  by  lifting  them  up.  The  engine 
was  fastened  to  the  masonwork  by  the  bolts  passing  through  the 
iron  plates  on  the  top  of  the  masonwork.  When  the  bolts  are 
unkeyed  and  lifted  out  the  engine  is  entirely  loose,  and  may  be 
removed  from  the  foundation.  A  frame  building  of  sufficient 
size  to  protect  the  engine  from  the  weather,  was  built  over  it. 
The  pumps  were  intended  to  rest  upon  the  bottom  of  the  shaft. 
The  object  of  the  engine  and  of  the  articles  of  the  machinery 
connected  with  it,  was  to  pump  water  out  of  the  mines  that  have 
been  opened  and  were  workea  by  the  company,  and  were  used 
for  that  purpose,  because  the  mining  operations  could  not  have 
he&a  carried  on  below  the  water  level  without  these  articles  or 
others  of  a  similar  character.  They  were  fastened  to  the  free- 
hold in  the  ordinary  and  proper  mode,  the  boilers  were  masoned 
in  and  covered  with  brickwork.  The  plaintiff  claimed  the  pro- 
perty as  belonging  to  him  by  virtue  of  the  sheriff's  sale,  and 
also  to  recover  damages  for  the  refusal  by  the  defendant  to  give 
up  the  same,  and  for  the  conversion  thereof  as  aforesaid. 

The  defendant  alleged  that,  the  property  not  having  been 
removed  during  the  existence  of  said  tenancy,  oar  any  right 
asserted  to  remove  the  same  for  the  space  of  four  yea^s  after  the 
expiration  of  the  lease,  the  engine,  boilers  and  fixtures  belong- 
ing to  it  remain  inseparable,  as  a  part  of  the  freehold,  and  were 
not  subject  to  levy  and  sale  bm  personal  property  belonging  to 
the  Montgomery  Mining  Company.  The  question  for  the  opinion 
of  the  court  was,  whether  the  plaintiff  under  these  circumstances 
was  entitled  to  recover.  If  so,  judgment  to  be  entered  for  the 
plaintiff  for  6  cents  damages  and  costs  of  suit ;  if  not,  then 
judgment  to  be  rendered  for  the  defendant  for  the  sum  of  $1200 
and  costs. 

The  court  below  orctered  judgment  to  be  entered  for  plaintiff^ 
without  giving  any  written  or  verbal  opinion.  No  argument  of 
-counsel  was  heard,  the  parties  being  desirous  to  have  the  opinion 
of  this  court  in  the  case  at  the  first  term. 

The  defendant  then  sued  out  this  writ,  and  assigned  for  ^ror 
liere  die  entry  of  ju^giDent  as  above. 

Win.  Butler  and  U.  V.  Pennypaohir^  for  plaintiff  in  error, 
who  was  defendant  below. — ^Everything  annexed  to  realty,  whe- 
ther by  permanent  physical  attachsneat  or  by  adaptation  of  the 
article  to  the  proper  use  of  the  property,  becomes  part  of  it,  and 
cannot  be  severed  without  die  0¥mer  s  consent.  This  is  the 
general  rule,  to  which  there  is  but  one  exception  in  favour  of  a 
tenant  who  has  erected  fixtures  for  the  benefit  of  trade,  and  who 
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has  permission  to  remove  them  daring  the  term.  Daring  the 
term  they  are  not  legally  fixtares,  bat  if  they  remain  after  it 
expires,  they  are  inseparable  from  the  freehola:  Elms  v.  Mews, 
3  East  38 ;  Van  Ness  v.  Parker,  2  Peters  145 ;  Taylor  on  Land- 
lord and  Tenant  90,  142 ;  Smith  on  Landlord  and  Tenant  272, 
349;  White  v.  Arndt,  1  Wh.  94;  Overton  v.  Williams,  7  Casey 
155.  If  possession  be  retained  after  the  expiration  of  the  term, 
a  tenant  may  remove  sach  fixtares,  bat  it  must  be  done  while  he 
holds  ander  a  right  to  consider  himself  a  tenant:  Smith  on 
Landlord  and  Tenant  268;  Mcintosh  v.  Potter,  8  M.  &  W.  184 ;  ^ 
Weston  V.  Woodcock,  7  Id.  14. 

The  engine  in  this  case  was  a  fixture :  Elms  v.  Mews,  8  East  38 ; 
McCuUough  V.  Irvine's  Executors,  1  Harris  442 ;  Gray  v.  Hold- 
ship,  17  S.  &  R.  415 ;  Voorhis  v.  Freeman,  2  W.  &  S.  116 ;  Pyle 
V.  Pennock,  2  W.  &  S.  390;  White's  Appeal,  10  Barr252; 
Harlan  v.  Harlan,  3  Harris  507,  808;  Christian  v.  Dripps,  4 
Casey  271 ;  Morgan  v.  Arthurs,  8  Watts  140 ;  Oves  v.  Ogelsby, 
7  Watts  106;  Roberts  v.  Bank,  7  Harris  71;  Smith  on  Landlord 
and  Tenant  339,  340,  341,  342,  343 ;  Chitty  on  Contracts  362. 

The  tenant  had  a  right  to  remove  it  during  the  term.  By  the 
sheriff's  sale  the  plaintiff  acquired  all  the  tenant's  rights.  The 
leivse  was  to  be  void  if  the  tenant  ceased  mining  operations  for 
twelve  consecutive  months;   they  had  ceased  more  than  two 

5 rears  before  the  sale,  so  that  the  tenant's  rights  were  forfeitecT 
ong  before  the  sale.  The  landlord  waived  none  of  his  rights, 
but  showed,  before  any  effort  was  made  to  remove  the  engine, 
that  he  stood  upon  the  forfeiture.  He  claimed  the  en^e  at 
the  sale,  and  afterwards,  on  the  ground  that,  the  lease  liaving 
expired,  the  engine  had  become  part  of  the  real  estate;  there 
was  no  effort  to  remove  it  until  more  than  twelve  consecutive 
months  after  the  sale,  during  all  which  time,  there  was  no  mining 
done  on  the  premises. 

After  forfeiture  a  lease  is  dead :  Eenrick  v.  Smick,  7  W.  &  S. 
41.  Here  the  term  was  ended,  and  the  premises  deserted,  long 
before  an  offer  was  made  to  remove  the  engine,  &c. ;  conse- 
ouently  it  became  part  of  the  freehold,  and  is  the  property  of 
tne  defendant. 

The  provision  in  the  lease  authorizing  the  erection  of  the 
machinery,  conferred  no  right  or  privilege  on  the  tenant  which 
I^e  would  not  have  had  without  it ;  and  if  not,  all  his  rights  were 
destroyed  by  his  own  act. 

Joieph  J.  Lewis  and  Wayne  Mc  Veaghy  for  defendants  in  error. — 
This  case  is  in  no  way  analogous  to  an  ordinary  lease  of  farm 
land,  and  therefore  the  rule  which  compels  the  tenant  to  remove 
during  the  term,  fixtures  erected  by  him  for  his  own  convenience « 
is  inapplicable. 
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This  was  a  mining  right,  an  agreement  in  which,  by  its  terms, 
the  surface  was  dissevered  from  the  minerals,  and  the  interest 
in  each  became  a  separate  estate:  Curtis  v.  Daniel,  10  East  273; 
Humphries  v.  Brogden,  64  E.  C.  L.  Rep.  739;  Keyser  v.  Parell, 
2  Ellis  k  Blackburn  144;  Caldwell  v.  Fulton,  7  Casey  475; 
Johnston  Iron  Co.  v.  Cambria  Iron  Co.,  8  Casey  241 ;  (see  also 
Caldwell  v.  Copeland,  1  Wright  427^.  The  grant  held  by  the 
mining  company  was  an  incorporeal  nereditament,  the  corporeal 
interest  in  the  land  and  right  of  the  surface  remaining  in  Mr. 
Davis. 

The  engine  and  machinery  therefore  erected  on  the  surface, 
was  put  tnere  by  the  owner's  permission,  and  was  not  forfeited 
by  the  expiration  of  the  period  named  in  the  grant  of  the 
incorporeal  hereditament :  Fuller  v,  Taylor,  89  Maine  Rep.  519 ; 
Dock  V.  Weswell,  38  Maine  Rep.  569 ;  Beasly  v.  Coxe,  4  Zab. 
287;  Ford  v.  Cobb,  6  Smith  N.  H.  R.  344;  Wells  v.  Bannister,  4 
Mass.  515 ;  Doty  v.  Gorham,  5  Pick.  487 ;  Piper  v.  Martin,  8 
Barr  211 ;  Mitchell  v.  Freedly,  10  Barr  198;  Shell  v.  Haywood, 
4  Harris  530 ;  White's  Appeal,  10  Barr  252,  Mr.  Davis  cannot 
now,  by  revoking  his  permission,  become  the  owner  of  this 
property. 

Asain,  the  alleged  necessity  of  removing  these  articles,  rests 
on  the  presumption  of  an  abandonment  of  everything  annexed 
to  the  soil,  which  is  left  by  the  tenant.  But  neither  party  in 
this  case  dreams  of  abandonment.  Before  the  levy  and  sale  by 
Moss,  Mr.  Davis  never  thought  that  these  articles  were  forfeited 
to  him  by  the  cessation  of  mining  operations  by  the  tenant.  But 
after  the  levy  and  sale  to  Moss,  he  claims  them,  1st,  on  the 

f  round  of  forfeiture  by  breach  of  condition  in  the  lease ;  2dly, 
ecause  they  were  not  removed  during  the  term.  The  first 
reason  is  one  not  to  be  encouraged :  see  Moyers  v.  Tiley,  8  Casey 
267 ;  the  second  has  been  already  fully  answered.  The  defend- 
ant in  error  rests  his  case  on  these  four  grounds : — 

1st.  That  the  lease  being  of  an  incorporeal  hereditament,  the 
subjacent  mine,  the  property  in  dispute,  was  in  no  sense  affixed  to 
the  subject  of  the  grant,  but  was  placed  on  the  surface,  to  which 
the  mining  company  had  no  claim.  The  law  of  fixtures,  there- 
fore, has  no  application.  The  only  question  is,  to  whom  does 
personal  property  belong,  placed  by  one  man  on  the  land  of 
another  with  the  latter's  consent  ?  2d.  That  the  consent  of  Mr. 
Davis  impressed  this  property  with  the  character  of  personalty, 
not  of  fixtures,  but  of  chattels  absolutely.  8d.  That  the  con- 
tinual claim  to  and  care  over  the  property  by  the  mining  com- 
pany, rebuts  any  presumption  of  abandonment,  and  rendered  it 
unnecessary  for  them  to  remove  it  while  that  claim  and  care 
continued,  4th.  That  the  laches  and  acquiescence  of  Mr.  Davis 
during  three  years  as  to  this  property,  forbid  him  now  to  claim 
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the  benefit  of  the  forfeiture,  and  retain  the  property,  which  haa 
been  preserved  by  the  care  and  at  the  expense  of  the  mining 
company^alone  from  injury* 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

Woodward,  J. — The  question  raised  bv  the  case  stated  is  to 
be  decided  by  the  proper  construction  of  the  deed  or  lease  of 
8th  May  1851,  made  by  Davis  and  wife  to  Michael  Ryan,  and 
by  him  assigned  to  the  Montgomery  Mining  Company.  The 
engine,  which  is  the  immediate  subject  of  the  present  dispute, 
was  erected  by  the  mining  company  under  that  lease,  and  if  it 
be  a  mere  personal  chattel,  the  sheriff's  sale  conferred  a  good 
title  upon  Moss,  and  he  must  have  the  iudgment ;  but  if  it  became 
a  part  of  the  freehold,  no  title  passed  by  the  sheriff's  sale^  and 
the  judgment  must  be  entered  for  Davis.  Whether  the  engine 
were  personalty  or  realty,  depends  on  the  construistion  of  the 
lease. 

It  was  a  lease  to  Ryan  and  his  assigns  for  ninety-nine  years, 
of  '^  the  entire  mining  right  of  and  to  a  certain  piece  of  land 
now  owned  t^d  occupied  by  the  said  party  of  the  first  part,  and 
bounded,"  &c.  Such  a  grant  would  carry  with  it,  as  a  necessary 
incident,  the  right  to  erect  an  engine  with  its  fixtures,  and  all 
other  apjpropriate  machinery  for  working  the  mine;  but  the 
parties  did  not  leave  this  right  dependent  on  an  implication; 
they  defined  it  by  express  language.  Full  right,  power,  and 
privilege  were  given  to  the  lessee  and  his  assigns  ^^  to  enter  upon 
said  premises,  and  to  erect  all  workshops,  steam-engines,  pumps, 
and  all  buildings  necessary  for  mining  purposes  except  dwellings, 
and  to  sink  such  shafts,  and  to  run  such  drifts,  and  do  generally 
all  such  things  as  he  or  they  may  deem  necessary  for  mining 
purposes."  The  rent  is  then  provided  for  at  $500  a  year, 
untU  the  ore-leave  at  $3  a  ton  for  copper  and  lead  ore  «hall 
amount  to  $1000  a  year.  Covenants  for  quiet  enjoyment  and 
for  divers  details  are  inserted,  and  then  occurs  the  following 
provision :  '^  aUo  that  jf  the  $aid  party  cf  the  $econd  part  ihall 
cease  mining  operation$  on  the  said  tract  for  twelve  consecu- 
tive  montksy  then  this  indenture  shaU  become  void  and  qf  nom 
effect:' 

It  is  a  part  of  the  case  stated,  that  the  mining  company 
opened  a  mine  on  the  demised  premisei^  sank  a  shaft,  erected  a 
steam-engine  with  the  necessary  gearing,  and  commenced  the 
business  of  mining ;  that  they  continued  operations  till  the  9th 
day  of  April  185^  when  the  engine  was  stopped,  the  company 
ceased  mining  operations,  and  paid  no  rent  after  that  time, 
leavii^,  however,  the  engine  with  all  its  gearing,  and  a  number 
of  mining  tools,  on  the  demised  premises.  The  work  has  not 
since  been  resumed.    On  the  28th  March  1858|  nearly  four 
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jrears  after  suspension  of  mining  operations,  fhe  sheriff,  by  rir- 
tae  of  a  writ  of  vend,  exp.  issued  at  the  suit  of  a  judgment-credi- 
tor against  the  mining  company,  sold  the  engine  and  its  fixtures 
and  the  mining  tools  to  the  plaintiff  Joseph  L.  Moss,  after  notice 
giyen  by  the  defendant  that  he  claimed  the  engine  and  fixtures 
as  a  part  of  his  real  estate. 

These  are  the  circumstances  und^r  which  we  are  called  on  to 
decide  whether  the  engine  is  severable  from  the  realty.  Moss 
sncoeeded  to  the  rights  of  the  tenants.     What  did  he  acquire  ? 

That  a  tenant  who  erects  fixtures  for  the  benefit  of  his  trade 
or  business  may  remove  them  from  the  demised  premises,  is  an 
established  doctrine  of  the  law,  but  with  this  qualification — that 
the  removal  be  made  during  the  term.  After  the  term  they 
become  inseparable  from  the  freehold,  and  can  neither  be 
removed  by  the  tenant  nor  recovered  by  him  as  personal  chattels! 
by  an  action  of  trover,  or  for  goods  sold  and  delivered :  White . 
V.  Amdt,  1  Wh.  94,  and  the  cases  cited  in  the  argument.  If  a 
tenant  remain  in  possession  after  the  expiration  of  his  term,  and 
perform  all  the  conditions  of  the  lease,  it  amounts  to  a  renewal 
of  the  lease  from  year  to  year,  and  I  take  it  he  would  be  entitled 
to  remove  fixtures  during  the  year. 

But  here  there  was  a  forfeiture  of  estate  by  discontinuance 
of  mining  operations  for  twelve  consecutive  months  and  more. 
The  entry  of  the  company's  agents  to  clean  and  grease  the 
engine  from  time  to  time,  was  not  a  continuance  of  mining 
operations  within  the  meaning  of  the  lease.  Nor  was  any  entry 
by  the  landlord  necessary  to  declare  the  forfeiture,  for  he  was 
already  in  possession  for  all  purposes  except  mining :  Hamilton 
V.  Elliot,  5  S.  &  R.  876.  The  law  of  entry  for  breach  of  condi- 
tion in  the  tenure  is  somewhat  different  with  us  from  what  it  is 
in  England  and  in  many  of  our  surrounding  states.  We  took 
occasion  to  point  out  the  distinction  in  a  recent  case  from  the  West- 
tern  District,  Shaeffer  v.  Shaeffer,  1  Wright  625.  In  England  the 
forfeiture,  however  strongly  the  condition  is  expressred  in  the  deed, 
is  not  complete  until  the  landlord  elects  by  some  positive  act  to  take 
advantage  of  it.  With  us  it  depends  on  the  terms  of  the  instru- 
ment, unless  there  be  evidence  to  affect  the  landlord  with  a  waiver 
of  the  breach,  like  the  receipt  of  rent  or  other  equally  unequivocal 
act.  When  this  lease  was  before  us  last  year  in  Moss's  Appeal, 
11  Casey  164,  on  the  distribution  of  the  proceeds  of  what  was 
admitted  to  be  personal  chattels  of  the  mining  company,  we 
treated  the  term  as  surrendered  to  the  landlord  and  merged  in 
his  reversionary  estate.  We  can  regard  it  in  no  other  light  now. 
A  discontinuance  of  mining  operations  for  nearly  four  years 
before  the  sheriff's  sale,  must  be  held  to  work  a  forfeiture  of  the 
lease,  or  we  unmake  the  contract  of  the  parties.  There  is  no- 
thing in  the  case  from  which  we  can  imply  the  landlord's  inten- 
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tion  to  waive  the  palpable  breach,  and  therefore  he  must  haye 
the  benefit  of  it,  and  we  must  say  that,  the  term  being  ended, 
the  right  of  the  tenant  or  of  the  sheriff's  vendee  to  remove  the 
engine,  fell  with  the  term.  That  the  engine  was  so  attached  to 
the  freehold  as  to  be  a  part  of  the  realty  cannot  be  doubted 
under  our  decisions,  and  though  the  tenant  might  have  secured 
it  during  his  term,  it  is  too  late  for  the  exercise  of  this  right 
three  years  after  his  term  was  at  an  end. 

The  learned  counsel  attempted  to  avert  the  consequences  of 
this  view  of  their  case,  by  arguing  that  the  engine  with  its  gear- 
ing was  not  attached  to  the  subject  of  the  grant,  but  was  erected 
on  the  surface  of  the  land  by  the  express  permission  and  license 
of  Davis  the  lessor,  outside  of  the  demisea  estate. 

It  is  not  necessary  for  us  to  consider  the  argument  erected 
on  such  a  basis,  for  we  cannot  concede  the  fundamental  postulate. 
We  hold  that  the  engine  was  attached  to  the  subject  of  the  grant. 
We  have  seen  what  tne  grant  was — ^the  entire  mining  right,  with 
the  privilege  of  erecting  the  necessary  fixtures.  So  much  of 
the  surface  as  was  necessary  to  the  full  enjoyment  of  this  right, 
was  expressly  included  in  the  lease.  Whether  the  whole  tmng 
granted  was  of  the  nature  of  a  corporeal  or  an  incorporeal  heredi- 
tament is  not  necessary  to  be  decided,  but  that  it  included  the 
ffround  on  which  the  engine  rested  is  past  all  reasonable  doubt. 
We  cannot  so  read  the  lease  as  to  raise  a  doubt.  The  mining 
company  held  that  ground  on  the  same  terms  and  conditions  as 
the  ri^ht  of  ways— the  shaft,  the  copper,  and  the  lead.  They 
held  them  all  under  and  according  to  the  lease,  and  when  they 
forfeited  the  lease,  they  lost  them  all. 

The  conclusion  of  the  whole  matter  is  that  the  plaintiflT  was 
not  entitled  to  recover,  and  the  judgment  of  the  Common  Pleas 
of  Chester  county  is  accordingly  reversed,  and  judgment  is  now 
entered  here  for  the  defendant  for  (1200  and  costs. 

Thompson,  J.,  dissented. 
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Serrill  versus  The  City  of  Philadelphia. 

RedncfUm  of  Tax  Rates  an  «  Marsh''  or  «  RuroT'  Lands  in  PhUadeU 
phia, — Constructum  of  Statutes  in  pari  materia. 

Where  by  Acts  of  Assembly  passed  in  1855  and  1856,  lands  within  the  city 
of  Philadelphia,  which  the  assessors  marked  '*  rural",  were  made  taxable 
with  only  two-thirds  the  rate  of  city  taxes,  and  by  Act  of  1858,  marsh  or 
m^idow  lands,  situate  in  Twenty-fourth  Ward,  paying  beside  the  re^lar 
eity  taxes,  a  further  tax  for  keeping  up  and  repairing  the  banks  on  said  lands 
to  keep  out  Uie  floods,  were  made  liable  to  pay  one-half  the  tax  leried  for  citr 
purposes ;  it  was  Held,  that  the  latter  Act  repealed  the  former  as  to  marah 
tanas  of  the  Twenty-fourth  Ward,  and  that  they  were  not  entitled  to  the  ex- 
emption in  both  Acts,  but  only  to  the  one-half  exempted  by  the  Act  of  1858. 

Errob  to  the  District  Court  of  Philadelphia. 

This  was  an  amicable  action  between  the  City  of  Philadelphia 
as  plaintiff  and  Pearson  Serrill  defendant,  in  which  the  following- 
case  was  stated  for  the  opinion  of  the  court : — 

It  is  a^eed  that  this  action  be  entered  with  like  effect  as  if  a 
lien  for  the  taxes  hereinafter  mentioned  had  been  duly  filed  and 
advertised,  and  ici,  fa.  thereon  duly  issued,  returnable  to  the 
first  Monday  of  March  1860,  regularly  made  known  to  said 
defendant  by  the  sheriff,  and  so  retumea. 

And  it  is  agreed,  that  Pearson  Serrill,  defendant  above  named, 
is  the  owner  of  a  tract  of  land  situated  in  the  Twenty-fourth 
Ward  of  the  city  of  Philadelphia,  which  is  assessed  for  the  year 
1859  at  the  sum  of  $10,300.  The  whole  of  the  said  tract  is  re- 
turned by  the  assessor  as  "rural." 

A  portion  of  the  said  land  is  "upland,"  and  the  remainder  is 

"marsh  or  meadow  land,"  and  is  subject  to  a  tax  for  keeping  up 

and  in  repair  the  banks  on  the  said  lands.     The  said  "  upland" 

and  "meadow"  are  divided  in  the  assessment  as  follows,  viz. : — 

The  upland  of  said  tract  is  assessed  at  •      $2250 

The  meadow  or  marsh  tract  is  assessed  at     .        8050 


Total  assessment $10,300 

The  rate  of  city  tax  for  the  year  1859  was  $1.75  in  the  one 
hundred  dollars. 

The  sum  of  $49.72  was  duly  tendered  on  the  14th  day  of  Jan- 
uary 1860,  by  the  said  defendant  to  the  receiver  of  taxes  in 
payment  of  the  amount  of  defendant's  taxes  for  the  year  1859 
on  said  tract,  on  the  assessment  or  valuation  of  $10^§00  afore- 
said* 

1.  If  the  court  «hall  be  of  opinion  that  the  statement  as  fol- 
lows, viz. : 
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Amount  of  tax  for  1859  as  stated  and  tendered  by  defendant, 
viz : — 

]^2250  assessed  as  upland  at  $1.75  city  rate  •        .  ]^39.87 
Less  i  for  rural 18.12 


98050  assessed  as  meadow  at  $1.75        .  $140.87 
Off  i  for  rural 46.96 


$26.25 


98  91 
Off }  of  $U0.89  for  bankk  .        .        .      7o'.44      28.47 

Total $49.72 

represents  the  amount  lawfully  due  by  the  defendant  for  tho 
city  taxes  on  said  tract  for  the  year  1859,  then  judgment  to  be 
entered  for  plaintiff  for  the  sum  of  $49.75  without  costs. 

2.  If  the  court  shall  be  of  opinion  that  the  rate  of  tax  to  be 
charged  on  the  property  assessed  as  ^^  meadow  or  marsh"  $8060, 
should  be  one-half  the  rural  rate^  then  judgment  to  be  entered 
for  plaintiff  for  $82.15,  with  interest  from  January  1st  1860. 

8.  But  if  the  court  shall  be  of  opinion  that  the  bills  or  state- 
ments hereto  annexed,  marked  "  A"  and  "  B,"  to  wit : 

Statement  A. 
Mr.  Pearson  Serrill  Dr.  for  taxes  for  1859. 

Besoriptioii  of  Proper^.  VahiAtioD.        d^  Tax,  rite  1.75. 

Bope  Ferry  Boad  Estate     »        .        2250  26.26 

5  per  cent«  pendty      •        •        •  1.81 
Aavertisement    •        •        .        .  87 

Total    •        •        •        .  $27,98 

Statement  B. 

Desoriptlon  of  Proper^.  Valuatton.       Citjr  T»x,  nto  1.7*. 

Bope  Ferry  Boad  Estate     .        .        8050  140.87 

Less  one-half  citgr  rate  for  meadow  land 
subject  to  bank  tax  •        •        •  T0.48 

70.44 

6  per  cent,  penalty     •        •        •  8.52 

Total  .        .        .  $78.96 

repreee&t  the  amount  kwMIy  due  by  the  defendant  for  the  taxes 
aforesaid)  then  jtidgment  to  be  entered  for  plaintiff  for  the  sum 
of  $101.89  with  interest  from  January  1st  1860,  and  the  com- 
missions thereon  for  collection,  ,with  right  of  writ  of  error  to 
either  party. 

The  learned  judge  of  the  District  Court,  to  whom  the  case  was 
submitted,  delivered  the  following  opinion  and  judgment : — 
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**  The  aggessor  returned  the  whole  of  the  defendant's  land  as 
^<  rural,'*  and  agBessed  as  its  value  910,300.  By  the  42d  section 
of  the.  Act  of  2l8t  of  April  1855,  the  rate  at  which  this  was  to  bq 
assessed  could  not  exceed  two-thirds  of  the  rate  fixed  as  the  general 
rate  for  1859.     This  was  (1.75  on  every  one  hundred  doUars. 

<'  By  the  Act  of  16th  of  April  1858,  it  is  enacted  that  all 
meadow  or  marsh  lands  situate  in  the  Twenty-Fourth  Wa^d  of 
the  city  of  Philadelphia,  and  assessed  as  marsh  or  meadow  land, 
and  paying  a  special  tax  for  keeping  up  and  in  repair  the 
banks  of  such  meadow  land,  shall  be  liable  to  pay  ha^  only  *  of 
the  tax  levied  on  real  estate  in  said  city  fbr  city  purposes.' 

^'  Of  the  $10,800  returned  by  the  assessors  as  the  proper  value 
ef  the  whole  of  the  plaintiff's  land,  the  assessors  have  returned 
also  that  $8050  is  the  value  of  the  marsh  or  meadow  land,  and 
that  the  remainder,  $2250,  was  not  meadow  or  marsh  land. 

**  It  seems  abundantly  plain,  therefore,  that  plaintiff,  under 
the  Act  of  1858,  should  be  taxed  one-half  of  the  tax  assessed  on 
real  estate  in  the  city  for  city  purposes. 

''  One-half  of  the  rate  on  $8050  is         .        •        .      $70.43 
^*  And  two-thirds  on  the  remaiader  of  ^  nurad'  lands, 
viz.,  on  $2250,  is       ,        •        ,        «        .        •        26.25 


^' Making  together 96.68 

''  Suit  has  been  brought  to  recover  the  tax  due. 

^^  This  subjects  the  defendant  to  5  per  cent,  penalty  4.88 

^^  And  to  the  expenses  of  advertising     ...  37 

$101.88 
"  Interest  from  January  1st  1860,  and  commissions. 
**'  Judgment  upon  the  case  stated  is  to  be  entered  for  $101.89, 
with  interest  from  January  1st  1860,  and  commissions." 

The  defendant  thereupon  sued  out  this  writ,  assiraing  for 
error  here  that  the  court  below  erred  in  entering  me  above 
judgment  for  plaintiff  on  the  case  stated. 

Fallon  and  Serrill-^  for  plaintiff  in  error,  argued : — 1.  That,  as 
his  whole  land  was  returned  rural^  he  was  entitled,  under  the 
Act  of  April  21st  1855,  to  a  reduction  of  one-third  of  the  rate 
of  this  tax  on  all  his  land — ^meadow  and  upland.  2.  That  as  his 
land  to  the  extent  of  $8050  of  the  valuation  was  meadow  subject 
to  a  bank  tax,  and  being  also  ruraly  it  was  entitled  also  to  a 
reduction  of  tax  rate  by  virtue  of  both  Acts  of  Assembly,  unless 
the  Act  of  April  16th  1858  be  held  to  repeal  the  Act  of  April 
2l8t  1855.  3.  That  there  was  no  express  repeal,  nor,  under  the 
rules  of  law,  any  repeal  by  implication ;  citing  Gommoawealth  v. 
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The  Easton  Bank,  10  Barr  448;  2  Dwarr.  on  Stat.  688,  673; 
Williams  v.  Pritchard,  4  T.  Rep.  2 ;  Dix  v.  Boston,  12  A,  &;  E. 
470 ;  1  BL  Com.  89 ;  Dr.  Foster's  Case,  11  Rep.  57 ;  Street  v. 
The  Commonwealth,  6  W.  &  S.  209.  That  both  these  statutes 
might  stand  together,  being  both  affirmative,  applying  to  distinct 
subject-matters,  and  each  based  on  independent  grounds. 

Charlei  E.  LeXy  for  the  defendant  in  error. — The  decision  of 
the  court  below  was  founded  upon  a  correct  interpretation  of  the 
Act  of  April  16th  1858.  If  the  latter  act  was  intended  to  extend 
the  privilege  of  freedom  from  taxation  to  a  greater  extent  than 
one-half  of  the  assessed  rate,  it  would  haye  been  easy  to  haye 
said  that  it  shall  be  exempt  to  the  extent  of  one-half  ot  the  two- 
thirds  assessed  upon  rural  property.  If  the  construction  con- 
tended for  by  the  plaintiff  in  error  be  correct,  he  should  ask  that 
his  property  be  exempt  to  the  extent  of  both  one-third  and  one- 
half  of  the  amount,  or  fiye-sixths  in  all,  which  would  almost 
virtually  exempt  it  from  any  taxation. 

By  the  terms  of  the  act,  the  legislature  took  into  considera- 
tion, that  marsh  or  meadow  land  is  generally  rural,  by  making 
a  discrimination  in  favour  of  such  land  of  one-sixth  over  the  rate 
to  be  paid  by  other  rural  property,  the  one-sixth  being  no  doubt 
given  as  a  compensation  for  tlie  maintenance  of  the  banks. ,  By 
mis  mode  of  computation,  meadow  lands  are  exempt  to  the  extent 
of  one-third  as  being  rural,  and  one-sixth  for  the  cost  for  main- 
taining the  bank,  or  one-half  in  all. 

The  principles  of  interpretation  contended  for  by  the  plaintiff 
will  not  apply  to  the  construction  of  the  Act  of  1858.  They 
must  show  their  exemption  under  the  terms  of  the  Act,  and  can- 
not be  relieved  by  reference  to  another  Act  which  it  is  said  must 
be  construed  with  the  Act  of  1858.  But  the  Act  of  1856  uses 
the  word  agrieuUural^  as  meaning  rural,  whilst  the  Act  of  1858 
uses  the  term  marsh  or  meadow  land,  to  discriminate  it  from 
agricultural.  The  latter  term  more  properly  applies  to  that 
used  for  the  culture  of  crops,  whilst  meadow  or  marsh  land  is 
generally  used  for  grazing  and  not  agricultural  purposes,  and  is 
not  therefore  within  the  meaning  of  the  Act  of  1856  as  such. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
Woodward,  J. — We  cannot  take  the  view  of  this  case,  sug- 
gested and  urged  by  the  learned  counsel  of  the  plaintiff  in  error. 
By  the  Acts  of  Assembly  of  21st  April  1855,  and  18th  May 
1856,  lands  within  the  city  of  Philadelphia  which  the  assessors 
marked  "rural,"  were  taxable  with  only  two-thirds  the  rate 
of  city  taxes  assessed  on  other  real  estate  in  the  city,  one-third 
being  released  because  rural  owners  derived  Ho  benefit  from 
lighting,  paving,  and  cleaning  streets,  &c. 
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These  acts  make  no  distinction  of  marsh,  or  meadow,  or 
upland,  but  treat  all  land  as  rural  which  is  used  for  agricultural 
purposes. 

But  the  Act  of  April  1858  made  a  distinction  in  favour  of 
meadow  or  marsh  land  situate  in  the  Twenty-fourth  Ward,  and 
paying,  besides  the  usual  city  taxes,  a  further  tax  for  keeping  up 
and  in  repair  the  banks  on  said  lands ;  and  it  provided,  that  such 
lands  should  be  liable  to  pay  one-half  the  rate  of  tax  ^'  levied  on 
real  estate  in  said  citv  for  city  purposes."  The  reference  here, 
was  to  the  taxation  of  real  estate  in  said  city  generally,  and  not 
to  the  special  kind  of  real  estate  known  as  rural.  And  the  mean- 
ing was,  that  the  particular  kind  of  property  described  in  the 
act,  being  taxed  like  other  real  estate  in  the  city,  should 
have  deducted,  not  one-third  like  rural  lands,  but  one-half, 
because  like  rural  lands  they  were  without  many  city  privileges, 
and  unlike  them,  were  subject  to  a  bank  tax  to  fence  out  the 
floods.  These  marsh  and  meadow  lands  were  to  enjoy  all  the 
exemption  of  rural  lands  and  more,  but  they  were  not  to  enjoy 
both  the  exemption  given  by  the  Act  of  1858  and  that  given  to 
rural  lands  by  the  previous  statute.  This  would  be  to  release 
them  from  five-sixths  of  the  city  taxes.  The  Act  of  1858  does 
not  in  terms  repeal  the  prior  acts  but  it  supplies  and  replaces 
them,  and  so  in  effect  repeals  them  as  to  the  marsh  lands  of  the 
Twenty-fourth  Ward. 

The  court  construed  and  applied  these  acts  correctly,  and, 
therefore,  the  judgment  is  affirmed. 


The  City  of  Philadelphia  versus  The  Gratz  Land 

Company. 

Munic^pcU  Claim$/or  removai  of  Huiiancei. 

A  municipal  claim  filed  for  the  expense  attendinj^  the  removal  of  nui* 
sances,  under  the  Act  of  April  7th  1830,  is  sufficient  m  form,  though  it  does 
not  state  the  time  when  the  work  was  done. 

Errob  to  the  District  Court  of  Philadelphia. 

On  the  23d  of  March  1856,  the  city  of  Philadelphia  filed  a 
claim  against  the  Gratz  Land  Company  for  $526.50,  for  ^^  re- 
moving a  nuisance  from  a  lot  of  ground  at  the  south-west  corner 
of  Mary  and  Master  Streets,  in  Pniladelphia,"  describing  the  lot 
by  metes  and  bounds,  ^^  which  nuisance  consisted  of  a  pond  of 
stagnant  water,  which  after  due  notice  to  the  Company,  was 
removed  by  the  Board  of  Health  by  filling  the  pond  with  dirt 
and  levelling  the  same,  in  doing  which,  they  within  six  months 
last  past,  incurred  and  paid"  the  sum  above  mentioned. 
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The  claim  was  filed  under  the  authority  of  the  Act  of  April 
7th  1880,  §  2,  P.  L,  848;  Act  of  March  11th  1846,  §§  8,  4, 
P.  L.  115. 

After  the  issuing  of  a  $cirefacia9  and  the  filing  of  defendant's 

{>leas,  a  motion  was  made  by  defendant's  counsel  to  strike  ofi"  the 
ien.  On  the  hearing,  the  court  below  (Sharswood,  J.,  dissent* 
ing)  held,  that  the  lien  was  defective,  in  not  stating  with  sufScient 
precision  when  the  work  was  done,  and  struck  ofi"  the  lien.  The 
plaintiff  then  sued  out  this  writ,  and  assigned  for  error  that  the 
court  erred  in  striking  off  the  lien. 

'  David  W.  Seller0  and  Charles  E,  Lex^  for  plaintiff,  cited  and 
relied  on  Kennedy  v.  The  Board  of  Health,  2  Barr  866,  an4 
argued,  that  the  ruling  of  this  court  in  Philadelphia  v,  Sutter,  6 
Casey  55,  did  not  apply  to  the  case  of  a  lien  filed  for  the  expense 
of  remoying  nuisances. 

James  H.  LittUj  for  defendant  in  error. — This  claim  i9 
against  common  ri^ht  and  should  be  strictly  construed ;  the  case 
must  come  within  the  letter  and  intention  of  the  statute  wherever 
it  is  one  of  statutory  creation :  City  of  Philadelphia  v.  Sutter,  6 
Casey  55 ;  Rehrer  v.  Zigler,  8  W.  £  S.  259 ;  Lehman  v,  Thomas, 
5  Id.  262.  This  lien  is  not,  like  that  of  a  mechanic  or  material- 
man, based  on  any  contract,  but  the  work  is  always  done  without 
the  consent  of  the  person  charged,  and  should  therefore  be  con- 
strued the  more  strictly. 

The  spirit  of  the  act  requires  that  the  claim  should  show  when 
the  work  was  done,  which  is  omitted  in  this  case :  Kennedy  v. 
The  Board  of  Health  was  a  scu  fa.  on  a  lien  that  was  filed 
|>efore  this  act  was  passed,  and  has,  therefore,  no  application. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
Strong,  J. — In  The  City  of  Philadelphia  v.  Sutter,  6  Casey  53, 
it  was  ruled,  that  municipal  claims  for  paving,  curbing,  4<^., 
require  substantially  the  same  precision  which  those  of  mechanic^ 
ana  material-men  require  under  the  Act  of  Assembly  of  \6i\ 
June  1886.  Such  claims  were  authorized  to  be  made  liens  of 
record  by  the  Act  of  16th  of  April  1840^  which,  with  some 
subsequent  acts,  assimilated  them  to  claims  of  mechanics  and 
material-men.  At  the  time  when  the  Act  of  1840  was  passed, 
there  were  in  existence  certain  statutory  requisites  to  the  validity 
of  a  mechanic's  claim,  and  it  was  to  be  presumed,  therefore,  that 
similar  requisites  were  intended  to  be  essential  to  claims  for 
paving.  But  claims  for  the  expenses  attending  the  removal  of 
nuisances  were  authorized  to  be  filed  in  the  office  of  the  clerk  of 
the  District  Court  by  the  Act  of  April  7th  1880  (P.  L.  848), 
before  the  Act  of  1836  was  passed ;  and  they  were  to  be  fiUd^ 
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recorded,  and  proceeded  on  by  icire  faeia%  as  mechanics'  liens 
then  were.  No  Act  of  Assembly  at  the  time  required  that  the 
claim  filed  should  state  the  time  when  the  work  was  done  or  the 
materials  were  furnished.  For  this  reason,  it  was  held  in  Ken- 
nedy V.  The  Board  of  Health,  2  Barr  866,  that  it  is  not  fatal  to 
a  claim  filed  for  the  expenses  attending  the  removal  of  a  nuisance, 
that  it  does  not  state  precisely  the  time  when  the  work  was  done. 
That  case  goyems  the  present,  and  is  authority  for  holding,  that 
the  claim  filed  is  formally  sufficient. 

The  order  of  the  court  striking  off  the  lien  is  reversed, 
and  the  claim  is  directed  to  be  reinstated. 


North  Branch  Passenger  Railway  Company  versus 
City  Passenger  Railway  Company- 

Leffulative  Grant$  to  CorporaHont  constnied. — Right  of  Railroadt  to 
conned  %D%th  other  Roadi  under  their  Charters, 

1.  Terms  of  present  grant,  used  in  an  act  of  incorporation,  will  be  inter- 
preted as  only  a  promise  to  grant,  if  the  giveo  right  be  with  reference  to 
what  does  not  at  tne  time  exist.  Thej  are  but  a  legislative  promise,  which 
the  judiciary  will  not  enforce. 

2.  A  right  is  a  relation  of  a  person  or  persons  to  some  person  or  thing,  and 
cannot  from  its  very  nature  arise  or  exist  in  adTance  of  the  persons  and 
things  related,  and  of  which  it  expresses  the  relation. 

3.  A  passenoer  railroad  company,  to  whom,  by  their  act  of  incorporation, 
was  granted  £e  right  *'  to  connect  with  any  passenger  railway  now  ooo- 
struoted,  or  hereafter  to  he  construcUd^  so  as  to  eive  them  a  complete  route 
from  Fairmount  to  the  Exchange,"  cannot,  under  that  right,  connect  with 
another  passen^  railwa;^  which  was  not  made,  nor  the  right  of  making 
mmted  ix  the  time  the  claimant's  act  of  incorporation  was  passed.  The  at 
leged  riffht,  at  the  time  of  its  creation,  had  notnins  to  which  it  could  attach, 
or  on  which  it  could  rest,  and  was  therefore  no  right  at  all. 

Cbrtipicatb  from  Nisi  Priui. 

In  Equity. — This  was  an  appeal  by  the  North  Branch  Pas* 
senger  Railway  Company,  to  the  court  in  banc,  from  the  decree 
of  the  judge  at  Nisi  Prins,  dismissing  the  bill  of  complainants. 

On  the  7th  of  November  1869,  the  North  Branch  Passenger 
Railway  Company  filed  their  bill  against  William  Singerly  atid 
Joseph  Singerly,  and  the  Philadelphia  City  Passenger  Railway 
Company,  and  Charles  Harlan,  president  thereof,  setting  forth 

Their  incorporation  bv  Act  of  Assembly,  approved  April  10th 
1858,  and  the  issuing  of  letters  patent. 

The  construction  of  their  road  on  Fifteenth  and  and  Sixteenth 
streets,  between  Race  and  Vine  to  Chestnut  and  Walnut  in  Phil- 
adelphia, and  their  connection  with  the  Fairmount  Passenger 
Railway,  on  Race  and  Vine,  extending  to  Fairmount. 
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The  purchase  as  required  by  their  charter  of  the  omnibus  line 
on  Sixteenth  street,  and  the  fulfilling  of  all  other  duties  imposed 
on  them  by  law. 

The  construction  of  their  road  in  such  way  as  to  connect  with 
the  road  of  "  The  City  Passenger  Railway"  Company  at  Fif- 
teenth and  Chestnut  and  Sixteenth  and  Walnut,  and  complete 
their  route  from  Fairmount  to  the  Exchange,  and  the  fact  of 
their  having  commenced  to  make  this  connection. 

The  creation  of  the  corporation  defendant,  and  the  completion 
of  the  road  named  in  their  charter. 

The  fact  that  complainants  were  interrupted  by  defendants  in 
their  effort  to  complete  a  connection  with  defendants'  road  at  the 
points  above  named,  and  prevented  from  doin^  so ;  their  right 
to  connect  with  defendants'  road,  and  the  use  thereof  upon  com- 
pensation being  denied  by  defendants  without  legal  authority, 
and  in  violation  of  complainants'  legal  rights.  That  the  Fair- 
mount  Passenger  Railway  Company  aSmit  the  right  of  complain- 
ants to  connect  with  them,  and  upon  compensation,  to  run  over 
and  use  their  road  west  of  Fifteenth  and  Sixteenth  streets,  and 
leading  thence  to  Fairmount ;  that  the  road  of  defendants  upon 
Walnut  and  Chestnut  and  along  Front  street,  is  now  used  by  cars 
running  upon  Twenty-second  and  other  streets ;  that  there  are 
railways  constructed  along  Second,  Dock,  and  Third  streets,  over 
and  upon  which  complainants  are  authorized  by  law  to  run  their 
cars,  and  that  by  the  use  of  the  Fairmount  railway,  complain- 
ants' own  road,  and  the  road  of  the  defendants,  the  complain- 
ants can  form  a  complete  route  for  the  conveyance  of  passengers 
from  Fairmount  to  the  Exchange,  and  can  do  so  in  no  other  way. 

The  complainants  therefore  pray, 

1.  That  the  defendants,  and  each  of  them,  and  their  agents  and 
servants,  be  restrained  by  special  injunction,  until  hearing  and 
perpetually  thereafter,  from  interfering  with  or  in  anywise  pre- 
venting the  complainants  from  constructing  and  laying  down, 
under  the  direction  of  the  engineer  of  the  city,  proper  and  suit- 
able connections  between  the  track  of  the  complainants  and  that 
of  the  Philadelphia  City  Passenger  Railway  Company  at  Fif- 
teenth and  Walnut  and  Sixteenth  and  Chestnut  Streets  aforesaid, 
and  from  anywise  removing  or  interfering  therewith  when  laid. 

2.  That  it  may  be  decreed  and  declared  that  the  corporation 
complainants  have,  by  law,  the  right  to  connect,  by  suitable  and 
proper  connections,  their  track  at  Sixteenth  and  Walnut  and 
Fifteenth  and  Chestnut,  with  the  railway  track  of  the  corpora- 
tion defendants ;  and  that  it  may  be  further  decreed  that,  if  the 
said  parties  shall  agree,  or  if  the  said  parties  shall  not  agree, 
then  upon  the  determination  of  the  councils  of  Philadelphia,  or 
in  any  other  lawful  mode,  of  the  amount  to  be  paid  as  compen- 
sation to  the  said  corporation  defendants  for  using  their  said 
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road,  and  upon  payment  thereof,  that  the  corporation  complain- 
ant has,  by  law  the  right  to  run  upon  and  use,  subject  to  all 
reasonable  regulations  of  the  corporation  defendants  in  that 
respect,  the  railroad  of  the  said  corporation  defendants,  and  has 
power  to  convey  passengers  by  means  of  the  railroad  of  the 
defendants  and  oy  means  of  the  Fairmount  Passeneer  Railway 
Company,  and  by  means  of  the  road  of  the  Second  and  Third 
Streets  Passenger  Railway  Company  oyer  the  said  route  to  and 
from  Fairmount  and  the  Exchange. 

8.  That  a  mandatory  injunction  may,  upon  the  final  hearing 
of  this  cause,  issue,  commanding  and  oirecting  the  said  defend- 
ants no  longer  to  interfere  with,  but  to  permit  proper  and  suit- 
able connections  to  be  made  as  hereinbefore  prayed,  and  upon 
payment  of  said  damages,  to  permit  the  use  of  their  said  railroad 
by  the  complainants  upon  the  terms  hereinbefore  expressed. 

4.  Such  other  relief  as  the  court  may  deem  appropriate. 

The  answer  of  defendants  in  substance  denied  the  risht  of  the 
complainants  to  make  the  connection,  or  to  have  the  relief  sought 
for,  or  any  relief  whatever  in  the  premises;  and  prayed  that 
their  bill  might  be  dismissed  with  costs.  On  argument,  the 
judge  at  Nisi  Prius  dismissed  the  bill  of  complaint ;  whereupon 
the  case  was  certified  to  the  court  in  banc,  where  the  decree  of 
the  judge  dismissing  the  bill  was  assigned  for  error. 

St.  G-eorge  T,  Campbell  and  John  0.  Knox,  for  appellants,  ar- 
gued, That  by  the  terms  of  the  contract  embodied  in  the 
charter,  the  right  and  franchise  is  vested  in  the  complainants  to 
connect  with,  and  (on  payment  of  the  sum  to  be  ascertained,  as 
provided  in  their  charter)  to  use  and  run  over  the  railroad  of 
defendants ;  which  is  proved, 

1.  Bjf  the  worcU  of  the  charter j  authorizing  appellant  to  ^^  con- 
nect with  any  passenger  railway  now  constructed  or  hereafter  to 
be  constructed,'*  so  as  tojrive  the  said  company  a  complete  route 
from  Fairmount  to  the  Exchange,  "  with  power  to  convey  pas- 
sengers over  the  said  route  to  and  from  Fairmount  to  the  Ex- 
change as  aforesaid/' 

2.  By  the  intent  of  the  act.  The  route  prescribed  in  the 
charter  begins  at  Fifteenth  and  Chestnut  street,  returns  to 
Sixteenth  and  Walnut,  running  northwardly  as  far  as  Vine; 
but  there  is  no  return  route,  which  would  require  the  com- 
pany to  use  but  one  car,  and  run  back  and  forth  over  the 
road. 

8.  By  contemporaneous  iMfUUxtion.  The  first  act  authorizing 
the  road  on  Chestnut  and  Walnut  streets,  made  it  subject  to  the 
use  claimed ;  so  also  with  respect  to  the  road  on  Vine  street. 
There  is  no  public  policy  opposed  to  the  exercise  of  the  right 
here  claimed,  two  statutes  having  expressly  sanctioned  contracts 
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and  leases  for  this  purpose  (see  P.  L.  of  184T,  p.  88T,  and  P.  L. 
of  1859,  p.  290).  It  IS  given  in  complainants'  eharter,  and  is 
their  property,  and  is  applied  in  terms  to  all  passenger  railroads 
**nov  constructed  or  hereafter  to  he  canetruoted^*'  and  was  d^ly 
enrolled,  thus  giving  notice  to  all  applying  for  charters  there- 
after. 

This  right  could  lawfully  be  granted,  being  the  same  in  princi* 
pie  as  the  usual  exclusire  grants  to  corporations  to  build  rail- 
ways and  transport  passengers  between  given  points.  Such 
grants,  when  accepted,  have  been  sustained  Sy  the  courts,  ae  con- 
tracts :  The  Erie  and  North  East  r.  Casey,  2  Casey  296 ;  Bos- 
ton and  Lowell  B.  R.  Co.,  2  Oray's  Rep.  1 ;  Piscataqua  Bridge 
t;.  New  Hampshire  Bridge,  7  N.  H.  Rep.  36 ;  Livingston  v.  Van 
Ligen,  9  Johns.  607 ;  Charles  River  Bridge  v.  Warren  Bridge,  7 
Peters  844;  11  Peters  420;  Fletcher  v.  Peck,  6  Cranch  185; 
Ponchartrain  R.  R.  Co.  r.  The  N.  0.  and  C.  R.  R.  Co.,  11  Loui- 
siana R,  268 ;  Richmond  R.  R.  Co.  v.  Louisa  R.  R.  Co.,  18  How- 
ard 71 ;  Hindekoper's  Lessee  v.  Douglass,  8  Cranch  70. 

These  and  similar  authorities  show,  that  the  legislature  may 
grant  to  one  railroad  company  the  exclusive  right  to  carry  pas- 
sengers and  freight  between  fixed  termini  within  its  sovereignty. 
That  all  parties,  accepting  charters  of  a  date  subsequent,  are 
bound  to  use  and  exercise  their  rights  so  as  not  in  any  wise;  to 
impair  the  exclusive  rights  so  panted.  That  a  court  of  chancery 
will  so  control  the  exercise  of  the  subsequently  acquired  firan- 
chises  as  to  prevent  them  from  being  used  to  the  prejudice  of  the 
franchises  secured  by  the  prior  charter. 

The  complainants'  charter  is  dated  April  10th  1868,  that 
of  defendants  is  dated  March  26th  1869,  so  that  the  right  here 
claimed,  existed  as  property  prior  to  the  granting  of  defendants' 
franchise.  The  defendants'  road  was  therefore  '^  a  paseenger 
railroad  to  be  constructed,**  It  is  the  only  one  with  which  com- 
plainants can  connect,  for  the  roads  of  both  companies  meet  at 
the  same  points.  If  complainants  are  not  allowed  to  use  defend- 
ants' road,  the  most  important  part  of  their  charter  is  annihi- 
lated. 

The  reasons  given  why  this  right  cannot  be  claimed  over 
defendants'  road,  to  wit,  that  defendants*  road  goes  beyond  the 
Exchange,  and  does  not  go  to  ft,  and  that  "  there  are  other  roads  by 
which  complainants  mag  lawfully  reach  the  Exchange j*'  are  dis- 
posed of  by  showing :  1st,  that  as  none  of  the  passenger  road^ 
actually  make  the  Exchange  a  terminus,  this  construction  would 
operate  on  none,  which  is  absurd ;  and  2d,  that  as  complainants 
have  no  right  to  build  south  of  Walnut  and  Chestnut  streets, 
they  cannot  use  the  other  roads  indicated  to  complete  their  route. 

As  to  the  allegation  that  complainants'  right  and  franchise 
has  been  taken   away  by  the  proviso  in  the  supplement  to 
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defendants'  oharter^  passed  March  31st  1859,  to  wit :  that  '^  the 
o^mpivnp  skM  have  the  exeltufive  right  to  use  and  oeeupjf  the 
$treet9  named  in  the  acty  to  wJUch  this  is  a  eupplementyfor  railroad 
pwrpoeeBy'  the  reply  is,  that  an  act  creating  a  contract  for 
conferring  valBable  rights,  will  never  he  preeumed  to  be  repealed. 
Nor  was  this  the  intention  of  the  legislature.  This  clause  was 
intended  to  meet  the  contemplated  action  of  the  Central  Railroad 
Company,  whose  charter  had  been  repealed  to  make  way  for  that 
of  defendants.  Nor  will  the  words  of  the  supplement  warrant 
the  construction  claimed  by  defendants.  The  only  effect  is  to 
prevent  any  other  company  from  occupying  the  streets  with 
another  track,  which  is  not  asked  by  complainants.  The  con* 
stmction  <^laimed  for  this  supplement  would  take  away  rights 
which  existed  at  its  passage  and  give  them  to  another,  and  thus 
nake  the  act  tmconstitutiolial  and  void^  if  done  without  com- 
pensation, of  which  there  is  nothinj^  intimated.  This  franchise  is 
property,  and  as  such  is  protected :  West  River  Bridge  Co.  v* 
Dix,  6  Howard  507 ;  Con.  of  Pa.,  art.  7,  §  4,  art.  9,  §  10 ; 
Pittsburgh  v*  Scott,  1  Barr  814 ;  Lamberton  v.  Hogan,  2  Barr 
£4 ;  Norman  v.  Herst,  6  W.  ft  S.  171 ;  12  Casey  194 ;  2  Casey  240 ; 

I  Harris  497 ;  10  Id.  29;  8  Id.  91 ;  West  River  Bridge  i;.  Dix,  6 
Howard  507 ;  Same  case,  16  Id.  446 ;  White  v.  Same,  21  Ver- 
mont 594;  Boston  Water  Co«  v.  Boston,  23  Pickering  860; 
Central  Bridge  v.  Lowell,  4  Gray  474 ;  Richmond  v.  Louisiana 
Raibroad,  18  Howard  71 ;  4  Cashing  63;  4  Gill  ft  Johnson  1 ; 

II  Peters  429 ;  27  Vermont  140 ;  2  Gray  1 ;  6  Paige  654 ;  9  Id.  328. 
Nor  does  the  reservation  in  the  General  Railroad  Act  afford  any 
justification  for  the  law  now  ill  hand,  there  being  no  pretenoe  of 
abuse,  nuisance^  or  public  neeessityi  no  resumption,  no  alterar 
lion,  no  compensation,  nor  taking  for  public  use. 

Benrff  M.  PhUUpi^  for  ikpp6llees.-^The  appellants  demand  t 
route  to  and  from  the  Exchange.  Thev  have  it.  Our  answer 
afvers  this  fact;  it  is  not  denied,  and  by  the  rules  of  equity 
must  be  taken  as  true^  But  they  want  a  more  profitable  route^ 
by  means  of  Chestnut  and  Walnut  streets.  As  it  is  not  pre« 
tended  that  appellants  have  a  right  to  make  as  mtmy  connections 
and  circuits  as  there  are  roads  touching  theirs,  the  arguments 
on  constitutional  law  are  inapplicable.  They  have  exercised 
their  power  to  take,  and  it  is  now  exhailsted:  Peary  v.  The 
Calais  Railroad  Co»,  1  Am^  R^  Cases  147 ;  Moorehead  v*  The 
Little  Miami  Railroad  Co.,  17  Ohio  R.  840. 

In  all  charters  for  passenger  railway  companies  passed  ill 
1859,  it  was  made  incumbent  on  the  companies  to  permit  other 
roads  to  connect  with  them,  but  there  is  nothing  of  this  kind  in 
the  charter  of  the  defendants.  The  right  to  connect  with 
another  road^  and  a  burden  upon  a  ik>ad  to  allow  such  connection, 
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are  entirely  different  matters.  Contemporaneous  practice  is  a 
powerful  interpreter  of  doubtful  meanings:  Commonwealth  v. 
Cornish,  1  Harris  291;  Commonwealth  v.  Penn.  Ins.  Co.,  1 
Harris  166 ;  Denn  v.  Reid,  10  Peters  524. 

Again — ^the  road  of  appellees  can  give  appellants  no  tenninus 
at  the  Exchange,  because  their  termini  are  Front  street  and 
Twenty-second  street.  To  do  this  complainants  must  connect 
also  with  the  Fairmount  Company,  the  Thirteenth  and  Fifteenth 
streets  road,  and  the  Second  and  Third  streets  roads ;  thus  hav- 
ing four  connections,  while  their  charter  gives  only  one. 

But  granting  this,  their  simplest  and  easiest  route  is  by  the  *' 
Gray's  Ferry  road,  which  runs  the  length  of  Spruce  and  Pine 
streets,  terminates  at  the  Exchange,  and  intersects  the  Thirteenth 
and  Fifteenth  streets  road. 

Again — complainants  cannot  use  this  road  as  they  propose  for 
their  circuit,  because  the  track  on  Fifteenth  street,  from  Chest- 
nut to  Walnut,  down  which  they  must  run,  is  occupied  by  a  com- 
pany whose  cars  run  up  that  street.  If  the  Chestnut  and  Wal- 
nut streets  road  had  never  been  constructed,  how  would  the 
complainants  have  made  their  circuit,  if  the  one  claimed  here  is 
the  only  one  they  can  possibly  use  ? 

As  to  what  has  been  said  about  complainants'  charter  being  a 
contract,  which  cannot  be  impaired  by  retrospective  legislation, 
we  reply  that  there  cannot  be  a  franchise  in  a  thing  that  had  no 
existence  when  the  charter  was  granted;  that  perhaps  never 
would  exist ;  and  that  required  an  Act  of  Assembly  to  bring  into 
life  and  being.  Certainly  not  without  the  clearest  expression 
of  intention :  Bank  of  Penna.  v.  The  Commonwealth,  7  Harris 
144 ;  Mott  V.  The  Penna.  Railroad  Co.,  6  Casey  9. 

Complainants  can  take  nothing  by  implication.     What  is  not 

S  anted  is  withheld :  Packer  v.  The  S.  &  E.  Railroad  Co.,  T 
arris  211 ;  Billings  v.  The  Providence  Bank,  4  Peters  514 ; 
Charles  River  Bridge  v.  The  Warren  Bridge,  11  Peters  621; 
11  East  685 ;  4  Bine.  452 ;  2  Bam.  &  Adolph.  685 ;  Easton  Bank 
t;.  The  Commonwealth,  10  Barr  442 ;  Dugan  v.  The  Bridge  Co., 

8  Casey  808 ;  Commonwealth  n.  Erie  &  N.  E.  Railroad  Co.,  3 
Casey  851.  Nor  can  the  courts  supplv  defects :  The  Atlantic 
and  St.  Lawrence  Railroad  Co.  v.  The  Cfumberland  County  Com- 
missioners, 1  Am.  Railway  Cases  189. 

Grants  by  the  legislature  for  private  purposes  are  ever  subiect  to 
the  future  action  of  the  state :  Susquehanna  Canal  Co.  v.  Wriffht, 

9  W.  &  S.  10 ;  N.  Y.  &  E.  Railroad  Co.  v.  Youne,  9  Casey  181 ; 
Monon.  Nav.  v.  Coons,  6  W.  &  S.  101 ;  Henry  v/r.  &  A.  Ibridge 
Co.,  8  Id.  86;  The  Mayor,  &c.,  v.  The  Commissioners,  7  Barr 
855 ;  Mifflin  v.  H.  P.  M.  J.  &  L.  Railroad  Co.,  4  Harris  183 ; 
Yost's  Report,  5  Id.  582 ;  Conner  v.  Pittsburgh,  6  Id.  187 ;  Reiten- 
baugh  V.  The  C.  Y.  Railroad  Co.,  9  Id.  105;  Sharpless  t;.  The 
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Mayor,  Id.  166.  The  right  to  use  the  streets  of  Philadelphia 
for  railways  is  nothing  more  than  a  license ;  they  were  given 
originally  by  the  owners  for  highways,  and  for  no  other  purpose. 
If  there  is  any  violation  of  vested  rights,  it  is  of  those  of  the 
original  owners. 

An  act  that  is  unoonstitntional  because  it  impairs  the  obliga- 
tion of  a  contract,  must  operate  directly  on  the  contract,  and 
literally  impair  it:  The  E.  &  N.  E.  Railroad  Co.  t;.  Casey,  2 
Casey  287.  The  franchise  of  complainants,  if  there  ever  was 
one  as  claimed,  was  taken  away  bv  defendants'  supplement. 
These  charters  being  but  revocable  licenses,  can  be  at  any  time 
repealed.  Complainants  could  have  no  right  to  that  which  did 
not  exist.  The  charter  of  defendants  waa  the  beginning  of 
complainants*  right  to  use  defendants'  road,  and  that  by  its 
terms  repealed  tne  right.  It  was  born  and  died  in  the  same 
moment.  As  to  the  effect  of  the  supplement  and  its  connection 
with  the  original  act,  he  cited:  The  Prince  of  Wales  v.  The 
Bristol  Water  Works,  80  E.  C.  L.  and  Eq.  R.  565 ;  The  0.  W. 
&  W.  Railroad  Co.  v.  The  S.  S.  Railroad  Co.,  19  E.  L.  &  Eq.  R. 
181. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

LowRiB,  C.  J. — There  is  nothing  in  the  defendants'  acts  of 
incorporation,  passed  the  26th  and  81st  of  March  1859,  that 
indicates  that  the  track  laid  by  them  was  to  be  subject  to  any 
right  in  favour  of  any  other  company.  On  the  contrary,  it  is 
declared  that  the  defendants  shall  have  the  exclusive  right  to 
use  and  occupy  the  streets  named  for  railway  purposes ;  and  it 
seems  to  us  that  this  means  the  exclusive  right  to  lay  their  track 
on  the  streets,  and  also,  and  were  to  have,  a  fortiori^  the  exclu- 
sive right  to  use  their  own  rails  when  laid. 

But  the  plaintiffs  claim  that  they  acquired  a  right  to  use  the 
defendants'  track  by  their,  the  plaintiffs',  act  of  incorporation, 
passed  10th  April  1858,  whereby  they  were  granted  the  right 
''to  connect  with  any  passenger  railway  now  constructed,  or 
hereafter  to  he  comtructedy  so  as  to  give  them  a  complete  route 
from  Fairmount  to  the  Exchange." 

Now  though  terms  of  present  grant  are  here  used,  they  cannot 
be  interpreted  as  a  present  ^ant,  but  only  as  a  promise  to  grant, 
for  the  very  simple  reason  mat  there  can  be  no  right  existing  or 
actually  granted  in  a  non-existing  thing  or  right.  Of  course  we 
are  not  expected  to  enforce  a  legislative  promise.  A  right  is  a 
relation  of  a  person  or  persons  to  some  thing  or  person,  and 
from  its  very  nature  it  cannot  arise  or  exist  in  advance  of  the 
persons  and  things  related,  and  of  which  it  expresses  the  relation. 
Neither  the  road  of  the  defendants  nor  the  right  to  make  it 
existed  when  the  plaintifb  were  incorporated  with  the  right 
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insisted  on,  and  of  coarse  their  alleged  right  attached  to  nothing, 
and  was  therefore  no  right  at  all. 

Until  the  defendants'  road,  or  at  least  the  right  to  make  it, 
came  into  being,  the  plaintiff's  grant  had  nothing  to  which  it 
conld  attach,  or  on  which  it  could  rest ;  and  when  the  defendants' 
right  was  created,  the  plaintiffs'  grant  was  not  only  not  applied 
to  it,  but  expressly  excluded  from  it.  It  follows,  therefore,  that 
the  plaintiffs  never  acquired  any  right  as  against  the  defendants 
or  their  railway  track,  and  that  their  bill  was  properly  dismissed. 

Decree  affirmed  with  costs. 

Stbong,  J.,  dissented* 

_^  ^1  Road  in  Bensalem  'Township. 

S       368! 

ISC  »  6»j  Poioer  of  Qiuxrter  Sessions  over  Reports  of  Road  Viewers, 

\t  Under  the  general  road  law,  the  Coart  of  Qaarter  Sessions  has  power  to 
adopt  either  the  report  of  the  jory  of  view,  ot  that  of  the  jury  of  review.  In 
approTing  one  rather  than  the  other,  the  ooart  does  not  pass  on  the  sulgeot 
or  damages. 

2.  Where  nnder  the  Act  of  April  23d  1857,  relative  to  roads  in  Backs 
oounty,  the  first  and  second  jury  reported  the  same  road,  and  differed  only  in 
the  assessment  of  damages ;  Udd,  that  the  ootirt  could  not  adopt  the  first 
assessment  in  preference  to  the  seoond;  heoaase  their  discretion  does  not  extend 
to  such  a  choice :  if  the  road  be  approved,  it  must  be  with  the  damages  last 
Ussessed. 

3.  Where  the  issue  had  been  between  the  petitioners  for  the  road  and 
the  county,  as  to  which  should  pay  the  damages  assessed,  and  the  petitioners 
had  been  ordered  to  pay  them,  Uie  owner  of  the  land  taken  for  the  road 
should  have  received  actual  notice,  b^  rule  to  show  cause,  before  the  oourt 
confirmed  either  report,  by  the  selection  of  the  assessment  therein. 

Cbrtiorari  to  the  Qaarter  Sessions  of  Bucks  county. 

Under  the  special  road  law  passed  April  28d  1857,  for  Bncks 
cotmty,  which  authorizes  the  riewers  to  procure  releases  from 
the  landowners,  or  in  case  this  cannot  be  done,  to  assess  the 
damages  and  make  report  to  the  court  for  their  approval,  &c.,  a 
proceeding  was  had  under  which  a  road  was  laid  out  in  Bensalem 
township,  on  land  of  Mrs.  Bilbrough.  The  jury  were  appointed 
at  February  Sessions  1859,  and  to  April  Sessions  they  made  a 
report,  laying  out  th^  road  as  prayed  for  and  assessing  Mrs. 
Bilbrough's  damages  at  $175.  At  Sept^nber  Sessions  a  jury" 
of  review  was  appointed  on  petition  of  Mr^^  Bilbrough.  In 
their  report  they  laid  out  the  same  road,  but  assessed  her  dam^ 
ages  at  (500,  and  directed  it  to  be  paid  by  the  county.  The 
oourt  approved  and  confirmed  the  report  iiMt^  but  directed  the 
damages  to  be  paid  by  the  petitioners.  On  the  18th  of  March 
1860,  the  following  exoeptions  were  filed  by  one  of  the  peti- 
tioners :  1.  The  court  erred  in  directing  the  damages  to  be  paid 
by  the  petitioners;   and  2.    The  road  is  of  sufficient  public 
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necessity  to  require  the  court  to  order  the  damages  to  be  paid 
by  the  county. 

On  argument,  the  court  made  the  following  decree  :— 

*^  The  exceptions  to  the  order  of  court  as  to  the  payment  of 
the  damages  oyerruled,  and  the  court,  haying  before  them  both 
the  report  of  viewers  and  reviewers,  adopt  the  report  of  viewers, 
and  order  the  road  to  be  opened  in  conformity  therewith  of  the 
width  of  88  feet,  so  soon  as  satisfactory  evidence  shall  be 
exhibited,  agreeably  to  the  rules  of  court,  that  the  damages 
assessed  by  the  said  viewers  have  been  paid  by  the  petitioners^ 
who  are  hereby  ordered  and  decreed  to  pay  the  same." 

Mrs.  Bilbrough,  who  was  not  present  at  this  argument,  nor 
represented  by  counsel,  afterwards,  to  wit,  on  the  11th  of  Sep- 
tember 1860,  presented  a  petition  to  the  court,  in  which,  after 
reciting  the  fact  of  the  laying  out  of  the  road  in  question,  and 
the  existence  of  another  road  running  through  her  land  from 
the  Frankford  and  Bristol  turnpike  to  the  Delaware  river, 
dividing  it  into  narrow  strips  and  occasioning  great  expense  for 
fencing,  which  the  sum  reported  by  the  reviewers  would  not 
repay ;  that  the  new  road  has  been  laid  out  for  the  accommoda- 
tion of  Joseph  Ashton  and  Lemuel  H.  Davis,  who,  having  erected 
a  wharf  on  the  Delaware,  desired  this  road  as  accessory  to  it, 
and  had  offered  her  $500  if  she  made  no  opposition  to  the  road ; 
that  the  exceptions  which  had  been  filed,  argued,  and  disposed 
of,  involved  no  question  as  to  the  correctness  of  the  damages, 
but  only  as  to  who  should  pay  them ;  that  she  was  no  party  to 
the  questions  raised  by  them,  and  had  no  notice  of  their  being 
filed,  or  of  the  taking  of  depositions ;  that  the  highest  damages 
given  were  not  high  enough  to  compensate  her ;  and  that  the 
court  had  no  power  to  adopt  that  report  which  deprived  her  of 
the  damages  awarded  by  the  reviewers;  she  prayed  the  court 
to  rescina  the  order  approving  of  the  report  of  the  viewers.. 
Same  day  the  court  made  the  following  decree : — 

**  The  court  refuse  to  open  their  order  and  decree  of  18th  of 
June  1860,  or  to  grant  any  rule  in  the  premises  on  the  within 
petition,  on  the  ground  that  the  application  comes  too  late :  the 
petitioner  having  had  her  day  in  court,  when,  with  proper  dill* 
gence  and  vigilance  on  her  part,  the  questions  she  now  raises 
might  have  been  presented." 

On  the  next  day,  to  wit,  September  12th  1860,  the  court  made 
the  following  final  decree :  "  The  report  of  viewers  in  said  road 
case,  which  was  filed  on  the  4th  day  of  May,  A.  B.  1859,  having 
been  adopted  by  the  court  on  the  13th  of  June  1860,  and,  on 
application  now  made  for  an  order  to  open  said  road,  it  being 
admitted  in  open  court  that  the  sum  of  one  hundred  and  seventnr- 
five  dollars,  the  damages  assessed  to  the  said  Margaret  S.  Bil- 
brough by  the  said  viewers,  had  been  tendered  to  her  and  refused, 

2  Wb.— 24 
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and  permission  being  asked  on  the  part  of  said  petitioners  who 
are  ordered  to  pay  said  damages  to  pay  the  same  into  court,  the 
said  permission  is  now  granted.  And  it  further  appearing  that 
the  said  sum  of  money  has  been  paid  into  court,  in  pursuance 
of  said  permission,  to  be  drawn  out  by  the  said  Margaret  S. 
Bilbrough  in  satisfaction  and  payment  of  her  said  damages,  and 
that  Joseph  Ashton,  to  whom  a  like  sum  of  one  hundred  and 
seventy-five  dollars  was  assessed  bv  said  viewers,  appeared  in 
open  court  and  waived  his  right  to  the  same,  the  court  order  and 
direct  that  the  clerk  of  said  court  shall  issue  an  order  to  the 
supervisors  of  roads  and  highways  of  said  township  of  Bensalem 
to  open  said  road."  The  money  paid  into  court  was  not  taken 
out  by  Mrs.  Bilbrough,  who  sued  out  this  certiorari^  and  assigned 
for  error  the  following : — 

That  the  court  erred  in  confirming  the  report  of  the  jury  of 
view,  and  in  setting  aside  the  report  of  reviewers^ 

Thoma$  Moiij  for  appellant. — The  Act  of  1857,  relative  to 
roads  in  Bucks  county,  though  unskilfully  drawn,  is  clear  enough 
to  enable  this  court  to  decide  that  the  court  below  had  no  power  to 

S'ect  the  report  of  reviewers,  and  adopt  the  report  of  the  viewers, 
e  reports  were  alike  in  all  respects  except  the  amount  of 
damages.  The  exceptions  were  as  to*  the  liability  of  the  county 
for  their  payment,  and  on  the  argument  the  report  of  the  reviewers, 
which  awarded  $500  to  the  landowner,  was  set  aside,  and  that 
of  the  viewers,  which  gave  her  but  $175,  was  adopted,  and  this 
without  any  authority  in  the  act,  without  notice  to  the  party 
to  be  affected  by  the  decree,  and  without  any  evidence. 

The  general  road  law  gives  this  power  (Buckwalter's  Road,  3 
S.  &  R.  236 ;  Bachman's  Road,  1  Watts  400)  as  to  reports  of 
viewers  appointed  to  lay  out  roads ;  but  there  is  no  power  even 
tp  srant  a  review  of  a  report  of  damages :  Newville  Road  Case, 
8  Watts  172. 

When  the  viewers  and  reviewers  report  different  routes,  assess- 
ing the  damages  for  each,  the  power  of  selection  may  exist ;  but 
in  this  ease  the  same  road  is  reported  by  both  juries.  In  addi- 
tion to  this,  th«  action  of  the  court  in  the  premises  wsus  had  in 
tbe  absence  of  the  person  who  was  most  deeply  interested  in  it, 
and  without  notice.  Hearing  she  had  none,  and  the  record 
shows  that  when  she  applied  for  a  hearing  it  was  refused. 

Cfeorge  Lear^  for  petitioners. — ^It  cannot  be  said  that  Mrs.  B. 
bad  no  notice  of  this  proceeding,  nor  that  it  waa  done  without 
evidence.  The  reviewers  were  appointed  on  her  petition,  and 
the  names  of  her  eounsel  are  endorsed  on  her  petition.  The 
court  should  not  be  censured  if  her  business  was  not  attended  to. 
The  court  exercised  their  discretion  in  this  matter,  and  the  pre- 
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sumption  is  that  they  were  justified  by  the  facts,  which  cannot 
appear  in  a  court  of  error :  Rreta's  Appeal,  8  Harris  898 ;  Lower* 
Macungie  Road,  2  Casey  221. 

But  notice  to  parties  of  the  confirmation  or  rejection  of  a  re- 
port of  viewers  by  the  court  is  not  necessary :  Bachman's  Boad, 
1  Watts  400 ;  Buckwalter's  Road,  3  S.  &  R.  286.  The  power 
to  decide  between  conflicting  reports  is  incident  to  the  adminis- 
tration of  the  road  laws,  and  reports  of  viewers  assessina  dam- 
ages have  been  set  aside :  Road  in  Kiskeminitas,  8  Casey  9.  See 
3  S.  &  R.  236 ;  1  Watts  400 ;  1  Wharton  109;  6  Casey  22 ;  8 
Watts  172 ;  8  Casey  884 ;  10  Id.  416. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
Strong,  J. — Under  the  general  road  laws  the  Court  of  Quarter 
Sessions  has  power  to  adopt  either  the  report  of  the  jury  of  vieWy 
or  that  of  the  jury  of  review:  Buckwalter's  Road,  8  S.  &  R.  236  ^ 
Bachman's  Road,  1  Watts  400.  Both  the  view  and  review  are 
for  the  purpose  of  informing  the  conscience  of  the  court,  and 
therefore  either  or  both  mivy  be  rejected.  In  approving  one 
rather  than  the  other,  the  court  does  not  pass  upon  the  subject 
of  damages  awarded  to  the  landowners,  for  with  them  the  juries 
of  view  and  review  have  nothing  to  do ;  damages  are  assessed  by 
a  distinct  proceeding,  and,  as  it  has  been  held  that  there  is  no 
power  to  grant  a  review  of  an  assessment  of  damages  (8  Watta 
178),  as  to  them  there  is  no  opportunity  to  choose  between  » 
report  of  a  jury  of  view,  and  one  of  review.  But  the  Act  of 
April  23d  1857,  entitled  an  *  Act  to  amend  the  road  laws  of 
Bucks  County",  has  made  very  considerable  changes  in  the  law 
applicable  to  roads  in  that  coUntv.  It  has  imposed  upon  juries 
of  view  and  review,  not  only  the  autv  of  laying  out  and  reporting 
the  proposed  new  road,  if  they  shall  deem  there  is  occasion  for 
it,  but  also  the  duty  of  assessing  the  damages  that  may  be  caused 
by  it  to  landowners  through  whose  property  it  may  pass.  Under 
this  local  system,  therefore,  there  is  to  be  an  assessment  of 
damages  with  every  view  and  review,  and  it  is  to  be  returned  a9 
a  constituent  part  uf  every  report.  One  object  of  the  legislature 
doubtless  was,  in  requiring  that  the  viewers  of  the  road  shall 
also  assess  the  damages  if  they  report  favourably  to  the  road^ 
to  assist  the  court  to  judge  whether  the  public  convenience 
requires  it,  sufficiently  to  warrant  the  payment  of  the  damages 
which  it  may  cause.  Whether  that  be  so  or  not,  an  assessment  is 
peremptorily  required  with  every  view  and  review.  In  DumaH's  . 
Koad,  8  Casey  888,  it  was  ruled  that  under  a  statute  quite  similar^ 
enacted  for  (j^ester  county,  objections  to  the  amount  of  damages 
assessed  by  the  jury,  may  be  a  ground  for  a  review.  The  mean- 
ing of  this  is,  that  any  landowner,  dissatisfied  with  the  assessment 
of  nis  damages,  may  petition  for  a  review.    Of  course  the  review  ' 
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extends  to  tlie  entire  action  of  the  viewers,  in  laying  out  the  road 
and  estimating  the  damages.  It  must  happen,  therefore,  that 
different  sums  may  be  assessed  by  successive  juries,  a  thing  not 

Eossible  under  the  general  road  law ;  and  when  the  jury  of  review 
lys  out  a  different  road  from  that  laid  out  by  the  jury  of  view, 
the  discretion  vested  in  the  court  to  adopt  one  report  rather  than 
the  other,  necessarily  includes  the  power  to  affirm  one  assessment 
of  damages  in  preference  to  the  other ;  for  the  assessment  is 
inseparable  from  the  report.  But  such  is  not  this  case.  Both 
the  jury  of  view  and  that  of  review  reported  the  same  road,  and 
their  reports  differ  only  in  the  sum  assessed  for  the  damages  of 
Mrs.  Bilbrough.  There  was  no  room,  therefore,  for  the  exercise 
of  a  discretion  in  the  choice  between  different  routes  for  the  pro- 
posed road.  A  choice  between  the  reports  had  no  other  effect 
than  a  selection  of  one  assessment  rather  than  the  other.  Under 
the  general  road  law  no  such  discretion  was  vested  in  the  court, 
and  we  do  not  think  it  exists  under  the  local  system  provided 
for  Bucks  county.  In  Durnall's  Road,  it  was  said,  the  special 
law  did  not  change  the  general  law,  except  so  far  as  it  is  incon- 
sistent with  it,  and  so  far  as  change  becomes  necessary  in  order 
to  adapt  the  new  to  the  old,  of  which  it  is  made  a  part. 

Even  if  it  were  a  matter  of  discretion,  we  are  of  opinion  that 
the  selection  should  not  have  been  made,  without  acttutl  notice 
to  Mrs.  Bilbrough.  True,  she  had  petitioned  for  a  review ;  that 
was  a  mode  of  opposition  to  any  road  at  all.  She  ought  not  to 
have  been  held  under  obligation  to  move  for  the  confirmation  of 
either  report.  If  confirmation  of  either  was  desired  by  the 
applicants  for  the  road,  she  should  have  been  warned  by  a  rule 
to  show  cause,  especially  under  the  circumstances  of  tnis  case. 
She  may  have  been  misled,  and  probably  was,  by  the  collateral 
issue  between  the  petitioners  for  the  road  and  die  county,  and 
this  is  the  more  probable,  as  no  exception  was  taken  to  the 
amount  reported  in  her  favour  by  the  jury  of  review.  In  that 
issue  she  had  no  interest.  To  her  it  was  a  matter  of  indifference 
whether  the  damages  were  paid  by  the  petitioners  for  the  road, 
or  by  the  county.  When  the  petitioners  were  ordered  to  pay 
them  the  public  ceased  to  have  any  interest  in  the  amount  of  the 
assessment,  and  not  till  then  could  Mrs.  Bilbrough  have  taken 
any  action.  But  contemporaneous  with  that  order,  and  without 
any  further  notice  to  her,  was  the  adoption  by  the  court  of  the 
report  of  viewers,  in  other  words,  was  the  selection  of  the  first 
assessment  Even  if  the  court  had  the  power  to  make  such  a 
choice,  we  think  it  was  unduly  exercised.  But  in  cases  where 
the  first  and  second  jury  report  the  same  road  and  differ  only  in 
the  assessment  of  damages,  our  opinion  is,  that  the  court  cannot 
adopt  the  first  in  preference  to  the  second  assessment.  To  such 
a  choice  their  discretion  does  not  extend,  for  the  assessment, 
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unlike  the  report  upon  the  necessity  of  the  road^  is  not  for  the 
information  of  the  judicial  conscience.  If  the  road  be  approTed^ 
it  must  be  with  the  damages  last  assessed. 

The  order  of  the  Court  of  Quarter  Sessions  is  reversed, 
and  the  record  is  remitted  with  a  procedendo. 


Dehaven^s  Appeal. 

Sheriff's  Deed. —  Where  to  he  acknowledged. 

A  sherifTs  deed  for  land  sold  nnder  process  issned  oat  of  the  Oonrt  of 
Common  Pleas,  but  acknowledged  in  the  District  Ooort,  is  void,  and  passes 
no  title  to  the  porchaser. 

Appeal  from  the  Common  Pleas  of  Philadelphia. 

This  was  an  appeal  by  George  Dehaven  and  «facob  B.  Dehaven, 
from  a  decree  of  the  Cfommon  Pleas  of  Philadelphia,  dismissing 
their  exceptions  to  the  report  of  the  auXtor  appointed  to  distribute 
the  proceeds  of  the  sheriff's  sale  of  the  real  estate  of  William 
Dehaven,  which  was  sold  on  a  levari  facias  at  the  suit  of  the 
city  of  Philadelphia,  and  refusing  to  award  an  issue  to  try  the 
question  of  ownership  of  the  premises  at  the  time  of  sale. 

The  levari  facias  was  founded  on  a  lien  filed  by  the  city  for 
paving  in  front  of  the  property,  sold  in  the  name  of  William 
I>ehaven  as  owner,  which  name  it  was  supposed  was  assumed  in 
proceeding  on  the  claim,  inasmuch  as  no  person  appeared  to 
claim  for  or  under  him. 

After  discharging  the  municipal  claim,  there  remained  a 
balance  of  $357.84,  which  was  claimed  by  two  parties :  1.  Bv 
Henry  W.  Gault,  as  sole  owner  of  the  premises  under  a  sheriff  a 
sale  on  a  municipal  claim,  made  May  1st  1854.  His  deed 
was  duly  executed  and  acknowledged  by  the  sheriff  on  the  13th 
of  May  1854,  and  recorded  in  the  District  Court  of  the  city 
and  county  of  Philadelphia ;  2.  By  George  and  Jacob  B.  Deha^ 
ven,  as  joint  owners  under  a  sheriff's  sale  made  November  10th 
1856,  under  a  claim  for  registered  taxes  filed  in  the  District 
Court.  Their  deed  was  not  acknowledged  or  recorded  in  the 
District  Court  from  which  the  process  issued,  although  a  certifi- 
cate of  acknowledgment  appeared  on  the  instrument;  but  the 
levari  facias  upon  which  the  sale  was  made  was  duly  returned  by 
the  sheriff,  showing  the  sale  of  the  premises  therein  described  to 
George  Dehaven  and  Jacob  B.  Dehaven,  as  above  stated.  The 
minute-book  of  the  Common  Pleas  showed  that  their  deed  was 
acknowledged  in  that  court  November  10th  1856,  and  in  fact 
was  recorded  there,  notwithstanding  the  certificate  in  the  deed 
refers  to  a  deed-book  in  the  District  Court. 
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.  There  was  also  a  contest  about  the  identity  of  the  property, 
find  the  right  of  the  auditor  to  decide  that  point  and  the  ques* 
tion  of  ownership ;  but  the  auditor  decided  that  there  was  no 
doubt  in  his  mina  on  either  of  these  points,  and  he  disposed  of 
the  case  by  distributing  the  fund  in  court  to  Henry  W.  Gault. 

On  the  21st  of  April  1860,  the  auditor  ^ave  notice  to  the 
counsel  concerned  for  the  parties  in  interest,  that  his  report  was 
open  for  inspection  at  his  office,  and  would  be  filed  on  the  3d  of 
May  1860,  on  which  day  the  Messrs.  Dehaven  applied  to  the 
Court  of  Common  Pleas  in  due  form,  for  an  issue  to  try  the  facts 
in  dispute,  setting  them  forth  in  detail.  They  also  Sled  excep- 
tions to  the  report,  whereupon  the  auditor  proceeded  to  re-examine 
the  case,  and  reported  that  the  exceptions  were  not  well  founded ; 
and  as  to  the  demand  for  an  issue,  he  refused  to  allow  it,  because 
the  facts  alleged  to  be  in  dispute  were  not  so  in  point  of  truth, 
but  were  conclusive  against  the  exceptants. 

On  argument  the  court  below  dismissed  the  exceptions,  refoded 
the  issue,  and  confirmed  the  report  of  the  auditor.  The  case 
was  then  removed  into  this  court,  where  the  decree  of  the  Com- 
mon Pleas  was  assigned  for  error. 

John  Blaekburny  for  appellants*-l.  Denied  the  right  of  the 
auditor  to  decide  the  question  of  title  to  real  estate,  where  it 
was  in  dispute  before  hun,  and  insisted  that  an  issue  should  have 
been  awarded  by  him;  citing  5  Watts  140,  6  Watts  138,  7  W.k 
8.  267,  2  Jones  224,  4  Rawle  894.  2.  He  also  contended  that 
the  title  to  the  premises  was  in  the  appellants ;  and  8.  That  if 
the  property  had  belonged  to  Gault,  he  should  have  redeemed 
it  under  the  Act  of  Assembly;  and  that  not  having  done  so,  his 
right  had  been  abandoned. 

B,  Woodwardy  for  appellee. — 1.  The  auditor  has  decided  the 
question  of  identity,  and  his  finding  is  conclusive:  Haines  v. 
Barr,  1  Phila.  R.  52;  Field  v.  Obertaufier,  2  Id.  194;  Scatter- 
good's  Estate,  2  Id.  188;  Mellon's  Appeal,  8  Casev  125. 

2,  The  appellee's  deed  bein^  duly  acknowledged  May  13th  1854, 
the  time  allowed  for  redemption  expired  on  the  same  day  1858, 
which  made  him  absolute  owner.  The  period  of  redemption 
was  extended  to  two  years  from  acknowledgment,  by  the  Act  of 
Mav  13th  1856.  On  the  10th  of  November  1856,  the  sale  was 
made  to  appellants,  which  only  passed  to  them  a  defeasible  title, 
subject  to  the  ri^ht  of  redemption  within  two  years :  Hess  v. 
Potts,  8  Casey  407 ;  Gault's  Appeal,  9  Id.  94.  The  reauisite 
i»um  for  this  purpose  was  tendered,  as  the  auditor  has  found, 
which  was  all  that  could  be  done  by  appellee.  3.  The  appellants 
have  no  title ;  their  deed  was  never  acknowledged  in  the  court 
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out  of  which  the  process  issued  under  which  the  sale  was  made : 
Bellas  V.  McCarthy,  10  Watts  13 ;  Act  of  June  16th  1836,  §  119; 
Act  of  May  18th  1866 ;  Gault's  Appeal,  9  Casey  99.  4.  The  ap* 
plication  for  the  issue  was  too  late :  Bradford's  Appeal,  5  Casey 
618. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

Thompson,  J. — It  will  not  be  necessary  to  consider  more  thaa 
one  of  the  points  raised  in  Ihis  appeal,  as  that  will  in  our  opinion 
be  decisive  of  the  case. 

The  auditor  finds,  that  the  sheriff's  deed  under  which  the  ap- 
pellants claim  the  proceeds  of  this  sale,  was  acknowledged  in  the 
Common  Pleas,  but  that  the  sale  was  made  in  the  District  Court. 
Under  these  circumstances  he  decided  that  the  deed  passed  no 
title  to  the  purchasers.  If  this  decision  be  right,  then  Gault's 
title  was  without  any  competitor  for  the  money,  and  the  appel- 
knts  without  any  status  in  court. 

The  Act  of  June  16th  1836 *is  explicit  in  regard  to  the  luris- 
diction  of  courts  in  taking  acknowledgments  of  sheriffs'  deeds. 
It  provides,  first,  for  sales  on  execution  from  the  Supreme  Court. 
There  the  deed  may  be  acknowledged  in  banc  or  before  one  of 
the  judges  sitting  at  Nisi  Prius ;  or,  intending  doubtless  to  pro- 
vide for  vacations  in  these  courts,  the  acknowledgment  may  in 
certain  cases  be  either  in  the  District  Court  or  Court  of  Common 
Pleas  where  the  land  lies.  So,  in  sales  made  on  testatum  pro- 
cess, they  may  be  acknowledged  in  the  courts  of  the  county 
where  the  sale  takes  place.  ^^  In  all  other  cases,"  says  the  act, 
^^  the  acknowledgment  aforesaid  shall  be  made  in  the  court  from 
which  the  execution  issues  :"  Brightly's  Purdon  845. 

These  provisions  were  taken  mainly  from  the  Acts  of  1706 
and  1791 :  1  Sm.  Laws  67 ;  8  Id.  28.  The  last  provision  quoted, 
conformed  the  legislation  to  the  decision  of  this  court  in  Mc- 
Cormick  v.  Meason,  1  S.  &  R.  92,  upon  the  4th  section  of  the 
Act  of  1706,  in  which  it  was  held  that  the  acknowledgment  of  a 
deed  in  the  Common  Pleas  of  Westmoreland  county  was  void, 
the  vend.  erp.  having  issued  out  of  the  Common  Pleas  of  Fayetto 
county.  The  regulations  on  this  subject  are  too  important  and 
material  to  be  departed  from.  The  acKnowledgment  is  a  judicial 
act,  and  concludes  many  questions  of  regularity  in  the  execution 
of  the  process.  With  no  propriety  could  this  De  held  to  be  law, 
if  the  court  taking  the  acknowledgment  has  no  power  to  super- 
vise the  process  or  set  it  aside  for  irregularity,  and  this  would  be 
the  case  where  the  process  did  not  issue  in  the  court  wherein  the 
acknowledgment  was  made.  Again,  as  the  entry  of  the  acknow- 
ledgment is  equivalent  to  recording  the  deed,  it  would  create 
great  confusion  if  the  records  of  the  court  in  which  the  sale  was 
made  might  not  be  referred  to  as  containing  all  the  evidence  of 
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the  sale.  But  the  language  of  the  Act  of  1886,  as  quoted,  is  an 
emphatic  direction  on  the  point  under  consideration,  and  must 
be  followed.  The  proposed  issue,  even  if  in  time,  which  we  do 
not  say  was  the  case,  did  not  embrace  any  question  about  the 
fact  that  the  deed  was  acknowledged  in  the  Common  Fleas,  and 
that  the  process  issued  from  the  District  Court.  We  think, 
therefore,  that  the  auditor  was  right  in  holding  that  De  Haven's 
deed  was  invalid,  and  in  awarding^  the  money  to  Gault. 

Decree  of  the  Common  r leas  affirmed  at  the  cost  of  the 
appellant. 


Heebner  et  al.  verms  Won'all  et  al 

AdmiisihUitt/  of  Parol  Evidence  in  aid  of  Written  Agreement*. 

Where  there  is  no  allegation  that  alimitation  to  an  agreement  was  left 
oat  by  fraad,  accident,  or  mistake,  it  cannot  afterwards  be  interpolated  by 
evidence  on  the  trial  of  a  case  involving  the  agreement. 

Error  to  the  Common  Pleas  of  Montgomery  county. 

This  was  an  action  on  the  case,  brought  November  17th  1858, 
by  William  Worrall  and  J.  Hunter  Worrall  against  Christopher 
Heebner,  Sarah  Heebner,  D.  Morgan  Casselberry  and  Ann  his 
wife,  and  Hannah  Heebner,  to  recover  damages  for  alleged 
injuries  done  to  the  reversion  of  the  mill  of  plaintiflFs  by  backwater 
caused  by  the  erection  of  a  dam  in  Perkiomen  creek,  on  the  pre- 
mises of  defendants. 

The  declaration  contained  four  counts,  in  each  of  which  the 
defendants  were  charged  with  "  wrongfully  keeping  and  main- 
taining on  their  premises,  at  an  unlawful  height^  a  certain  dam 
or  obstruction,  &c.  &c.,"  to  which  defendants  pleaded  not  guilty. 

On  the  trial,  the  plaintiffs  offered  to  prove  by  Samuel  Gross 
that  "  the  water  is  and  was  and  has  been  for  many  years  too 
high,  and  above  the  water  lines  as  fixed  by  referees  who 
were  chosen  by  the  plaintiff  and  John  Heebner,  under  whom 
defendants  claim,  in  1849,  for  the  purpose  of  fixing  and  estab- 
lishing water-marks  between  the  mills,"  and  whose  report,  as 
amended  by  a  subsequent  agreement,  was  filed  in  the  prothono- 
tary's  office  at  Norristown.  This  offer  was  objected  to  by 
defendants'  counsel,  on  the  ground  that  the  declaration  charged 
a  wrongful  and  unlawful  erection,  which,  if  found  for  plaintiffs, 
would  destroy  the  dam  of  defendants  entirely,  whilst  he  had 
shown  by  proof  already  adduced,  that  the  defendants  have  the 
right  to  keep  up  a  dam  to  a  certain  height,  and  so  far  had  a 
lawful  dam.  But  the  court  overruled  the  objection  and  admitted 
the  evidence,  to  which  the  defendants  excepted. 
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After  the  plaintiffs  had  closed^  the  defendants  called  Benjamin 
Frick,  and  proposed  to  prove  by  him, 

1.  That  he  was  one  of  the  referees  in  1849. 

2.  That  the  mark  they  made  was  fixed  with  reference  to  both 
the  plaintiffs'  and  defendants'  mills  going,  when  the  water  in 
Perkiomen  creek  was  at  a  low  stage,  and  only  sufficient  to  run 
two  wheels,  driving  the  machinery  then  attached  to  Worrairs 
mill  with  a  small  surplus  of  water,  but  not  sufficient  to  drive 
another  wheel. 

8.  That  there  would  be  more  backwater  when  the  stream  was 
higher  than  at  that  stage. 

4.  That  when  they  fixed  the  mark,  Heebner's  mill  was  running 
and  doing  its  ordinary  work ;  in  other  words  there  was  sufficient 
water  at  that  time  to  drive  Heebner's  wheel  at  ordinary  speed. 

5.  That  the  effect  of  so  lowering  Heebner's  dam  as  to  reduce 
the  water  three  inches  below  the  stage  at  which  it  was  when  they 
fixed  the  mark,  would  be  to  render  Heebner's  water-power  insuf* 
ficient  to  propel  the  machinery  of  his  mill. 

The  whole  of  which  offer  was  objected  to  by  plaintiffs,  except 
the  first  specification ;  because, 

1.  The  rights  of  the  parties  have  been  defined  by  written  instru- 
ments and  of  record,  and  that  it  is  for  the  court  and  not  the  wit- 
ness to  interpret  and  expound  its  terms ;  and  witness  cannot  be 
called  to  explain,  qualify,  or  in  any  wise  contradict  its  terms 
according  to  their  legal  import  and  effect. 

As  to  the  third  point,  it  was  admitted  and  conceded,  and  need 
not  be  proven,  that  the  higher  the  water  the  greater  will  be  the 
backwater. 

The  fourth  point  was  objected  to  on  the  same  ground  as  the 
second. 

Hie  fifth  point  was  obiected  to  as  entirely  irrelevant;  and 
also  on  the  same  ground  that  the  second  and  fourth  points  were 
objected  to. 

The  court  below  sustained  the  obiections,  and  rejected  the  evi- 
dence, to  which  the  defendants  by  their  counsel  excepted.  After 
some  other  testimony  the  defendants  closed.  Under  the  charge 
of  the  court  (Smysbr,  J.),  there  was  a  verdict  and  judgment  m 
favour  of  plaintiffs  for  $50  damages  and  costs. 

The  defendants  thereupon  sued  out  this  writ,  assigning  here  as 
cause  for  reversal : — 

1.  That  the  court  below  erred  in  admitting  the  evidence  of 
Samuel  Gross  as  above  stated,  and  in  rejecting  the  testimony  of 
Benjamin  Frick,  as  contained  in  the  offer  as  given  above. 

By  agreement  of  counsel  the  record  was  so  amended  as  to 
avoid  the  injurious  consequences  that  it  was  feared  might  result 
to  defendants,  from  affirming  the  judgment  under  the  declaration 
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as  filed,  which  agreement  disposed  of  the  first  assignment  of  error. 
On  the  second  point, 

D.' n.  MtUvani/f  for  plaintiff  in  error,  argued,  that  as  the 
referees  had  omitted  in  their  report  to  state  whether  the  mills 
were  both  or  either  standing  or  going  when  the  water-maarks 
were  fixed  by  them ;  the  testimony  rejected  by  the  court  below 
was  not  intended  to  contradict,  vary,  or  ezpfain  the  terms  and 
import  of  the  agreement  and  award,  but  only  to  supply  a 
deficiency  in  regard  to  a  matter  on  which  they  did  not  speak 
fully,  which  was  admissible:  Chalfant  v.  Williams,  11  Casey  215; 
Miller  v.  Fichthom,  7  Casey  260.  It  was  not  to  contraaict  or 
vary  the  report  of  the  referees,  but  to  prove  an  independent  fact 
in  rebuttal  of  the  evidence  adduced  by  plaintiffs,  as  to  what  had 
occurred  when  the  marks  were  made,  to  wit,  whether  the  mills  or 
eiUier  of  them,  were  going  or  standing  at  the  time — a  most  im* 
portant  point  in  this  case. 

The  evidence  of  Frick,  noted  as  the  fifth  point  in  the  offeri 
should  have  been  admitted  under  the  authority  of  Detweiler  v. 
Groff,  10  Barr  876. 

B.  Markletf  Bayer  and  A.  B.  Longaker,  for  defendants  in 
error. — 1.  Whether  the  mills  were  running  or  standing  at  the  time 
the  water-marks  were  fixed,  can  make  no  possible  difference  in 
this  case.  The  real  question  is,  whether  appellants'  dam  backs 
the  water  to  an  unlawful  height.  Mr.  Frick  helped  to  make  one 
mark  July  26th  1849.  The  parties  made  another  September 
15th  1849.  By  these  marks,  the  surface  of  the  water  in  Heebner*8 
dam  was  to  be  level  with  the  top  of  bolts  driven  into  rocks  at 
two  points,  thus  furnishing  a  gauge  by  which  the  stage  of  the 
water  can  be  ascertained  at  any  time*  Beyond  tluit  point 
appellants  had  no  right  to  swell  the  water.  Thus  the  award  and 
the  agreement  were  certain,  and  the  rights  of  the  parties  definitely 
fixed.  To  resort  to  the  recollection  of  witnesses  for  the  interpreta- 
tion of  these  written  instruments,  would  place  the  parties  in  a 
worse  position  than  they  were  before. 

2.  To  bring  this  case  within  the  ruling  of  Detweiler  v.  QroSty 
10  Barr  876,  so  as  to  render  the  testimony  of  Frick  admissible 
as  to  the  fifth  point  of  the  offer,  he  must  be  proved  to  be  an  expert, 
as  the  witness  wsus  in  that  case. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  hj 

Thompson,  J. — The  deprecated  consequences  anticipated  in 

the  possible  affirmance  of  this  judgment,  arising  out  of  the  form 

of  the  narr.,  were  removed  by  an  amendment  consented  to  on  the 

ar^ment  here,  and  this  disj>osed  of  the  first  assignment  of  error. 

We  have  carefully  examined  the  second  specification,  not  only 
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in  the  light  of  the  written  agreements  between  the  parties,  and 
what  had  been  done  under  them,  but  also  in  that  of  the  testimony 
given  by  the  plaintiffs,  and  we  are  not  able  to  comprehend 
wherein  the  learned  jndge  erred  in  the  rejection  of  the  testimony 
complained  of  by  the  defendants. 

The  water-marks  fixed  first  by  the  referees  and  again  by  the 
parties  themselves,  were  for  the  purpose  of  defining  the  height 
at  which  the  Heebners  might  maintain  the  water  in  their  dam. 
These  agreements  were  not  in  the  least  impeached  by  any  allega- 
tion of  mistake  or  frand  in  their  concoction.  This  being  so^  they 
are  to  be  taken,  after  the  fixing  of  the  marks,  as  the  executed 
contract  of  the  parties.  Under  this  state  of  the  case,  we  cannot 
see  how  the  defendants  eould  reasonably  expect  to  be  permitted 
to  prove,  what  in  snbstaoioe  their  ofibr  purported,  that  tlkese  fixed 
marks  were  not  to  be  held  as  defining  their  rights,  when  the 
mills  were  operating,  or  nee  ver$d.  To  allow  this,  would  be  to 
interpolate  a  limitation  in  the  agreement  which  does  not  exist  in 
it,  and  which,  it  was  not  alleged,  was  left  out  of  it  by  fraud, 
accident,  or  mistake. 

It  seems  to  be  the  plain  import  of  these  agreements  that  the 
water  in  Heebner's  dam,  in  an  ordinarv  low  stage,  miffht  be 
maintained  up  to  the  points  indicated  by  the  water-marks  and 
no  higher.  No  ground  has  been  indicated  upon  which  the  latter 
eould  be  relieved  from  the  force  and  effect  of  the  agreements, 
and  hence  we  think  there  was  no  error  in  rejecting  the  testimony 
proposed.  The  fact  that  there  might  not  be  water  enough  for 
the  purposes  of  this  mill,  is  not  the  fault  of  the  law,  but  of  the 
agreement  of  the  parties,  and  that  agreement  will  be  binding 
until  some  good  reason  is  shown  why  it  shall  be  otherwise ;  but 
that  has  not  been  done  on  this  trial.  The  only  question  properly 
in  the  ca«e  was,  whether  the  Heebner  dam  raised  the  water  in 
an  ordinarv  low  stase,  above  the  permanent  marks  fixed  by  the 
parties  and  their  referees ;  and  the  offer  being,  in  effect,  an  effort 
to  substitute  a  different  test  from  that  agreed  upon,  was  properly 
overruled.    As  we  discover  no  error  in  the  case,    ^    * 

The  judgment  is  affirmed. 
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Solliday  verstis  Johnson. 

Trespcui  maintained /or  taking  Stone  collected  from  the  hed  of  a  River  * 

In  an  action  for  the  yalne  of  a  lot  of  pavine-stones  belonging  to  plaintiff, 
which  had  been  carried  away  by  the  aefen&nt,  it  is  not  a  valid  defence 
that  thej  are  the  property  of  the  state,  beoaose  they  were  gathered  out  of  the 
river  Delaware. 

Error  to  the  Common  Pleas  of  Bueke  county. 

John  N.  Solliday  was  sued  in  trespass  in  the  court  below  by 
Ellas  Johnson,  Brice  M.  Pursell,  John  Hann,  Michael  Buck, 
and  Samuel  Cooper,  to  recover  the  value  of  certain  boulder 
paving-stones  which  were  taken  from  the  bed  of  the  river  Dela- 
ware by  the  plaintiffs,  and  placed  on  the  wharf  of  William  S. 
Heany,  who  was  the  tenant  of  defendant. 

While  the  stones  were  on  the  wharf,  proceedings  were  com- 
menced under  the  Act  of  1772  by  Solliday  to  dispossess  Heany, 
and  on  the  2d  of  November  1868  a  writ  of  restitution  was 
awarded  and  damages  assessed  for  the  detention  of  the  premises. 
Under  the  writ  which  followed  these  proceedings,  the  stones 
were  levied  on  by  the  deputy  sheriffi  advertised  and  sold  as  the 
property  of  Heany,  by  SolUday's  directions.  Notice  of  their 
claim  was  given  by  the  plaintiffs  before  or  at  the  sale.  The 
stones  we>*e  purchased  by  O.  W.  Closson,  by  whom  they  were 
taken  to  Philadelphia. 

These  several  actions  were  then  brought,  and  by  consent  of 
counsel  were  tried  together.  . 

Under  the  charge  of  the  court  (Sutsbr,  J.),  there  were  ver- 
dicts and  judgments  in  favour  of  the  plaintiffs  in  all  the  cases. 
Whereupon  the  defendant  sued  out  tnis  writ,  and  alleged  as 
cause  for  reversal  the  following  portions  of  the  charge  of  the 
court  below : — 

^^  The  defendant  maintains  that  as  the  undisputed  fact  is  that 
the  plaintiffs  took  these  stones  out  of  the  bottom  of  the  river 
Delaware,  a  public  navigable  river,  and  have  shown  no  title  or 
license  from  the  Commonwealth  of  Pennsylvania  or  the  State  of 
New  Jersey  to  do  so,  the  right  to  the  property  resided  in  one  or 
the  other  of  these  states ;  and  that  therefore  they  cannot  recover 
in  these  actions,  because,  as  the  counsel  contend,  their  actual 
possession  is  not  proven :  And  this  principle  is  embodied  in  the 
thirdpoint  presented  by  defendant  for  the  court  to  charge  on. 

"We  do  not  think  this  point  is  well  taken,  and  refuse  to 
charge  the  jury  as  in  this  point  we  are  requested. 

"  These  stones,  lying  at  the  bottom  of  the  river,  are  of  no 
value  to  the  Commonwealth  or  to  anybody.     They  derive  their 
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value  solely  firom  the  labour  bestowed  upon  them  in  getting  them 
to  the  surface  and  bringing  them  to  market.  It  is  the  interest, 
as  it  has  been  the  policy,  of  the  Commonwealth  to  encourage 
and  promote  this  species  of  enterprise  and  industry,  so  long  as 
it  interferes  with  no  private  right,  such,  for  instance,  as  tearing 
up  or  injuring  fisheries,  jtc.  From  a  very  early  day  she  has 
acquiesced  therein — and  has  even  passed  laws  indirectly  recog* 
nising  the  risht  of  her  citizens  to  pursue  it — such,  for  instance, 
as  the  Act  of  1859,  appointing  a  measurer  of  stones  of  this  cha- 
racter, regulating  his  fees,  &c.  At  best,  if  an  encroachment  on 
the  paramount  right  of  the  state,  it  is  damnum  ab8gu4  injuria. 
The  claim  is  unheard  of  before,  in  all  our  judicial  history ;  it 
never  has  been,  and  I  will  venture  to  say,  never  will  be  asserted. 
The  determination  of  this  point  renders  it  unimportant  how  the 
question  of  actual  possession  is  settled  by  the  jury." 

C.  JE.  Duiois  and  S.  L.  Robertij  for  plaintiff  in  error,  cited 
and  relied  on  Gaxson  v.  Blazer,  2  Binn.  485 ;  Shrunk  v.  The 
Schuylkill  Navigation  Co.,  14  S.  Jt  B.  71 ;  Zimmerman  t^.  The 
Union  Canal  Co.,  1  W.  &  S.  852;  Naylor  v.  The  Commonwealth, 
7  Barr  201 ;  Brandt  v.  McKeever,  6  Harris  70 ;  Barclay  Railroad 
Co.  V.  Ingham,  12  Casey. 

S.  M.  Lloyd  and  George  Lear^  for  defendants  in  error.    . 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
LowRiB,  C.  J. — The  plaintiff  below  sued  for  a  lot  of  pavinc- 
stones,  and  the  defendant,  who  carried  them  off,  denies  his  title 
to  them,  and  asserts  that  they  are  the  property  of  the  state, 
because  they  were  gathered  out  of  the  river  Delaware.  Such  a 
defence  is  unprecedented,  and  therefore  cannot  be  answered  by 
any  precedents  in  our  reports.  But,  by  the  common  practice  of 
the  country,  it  is  very  easily  answered.  It  has  never  been  con* 
sidered  as  a  trespass  against  the  state  to  gather  stone,  eravel, 
and  sand  out  of  the  bed  of  our  public  rivers,  or  to  take  nsh,  or 
ice,  or  drift-wood  there,  or  to  batne  in  the  public  waters,  or  hunt 
game,  or  pasture  cattle,  or  gather  fallen  wood,  or  make  maple 
sugar  in  our  public  woods.  The  state  allows  all  this,  and  never 
claims  as  her  property,  such  private  products  of  her  public  lands ; 
and  of  course  no  invader  of  the  private  rights  acquired  in  this 
manner,  can  be  allowed  to  shield  nimself  behind  her  unasserted 
rights.  Most  of  the  streets  of  our  towns  are  paved  with  sand, 
and  gravel,  and  stones,  first  appropriated  by  labouring  men,  and 
sold  by  them  for  paving,  without  any  license  specially  granted 
by  the  state.  Even  private  property  does  not  receive  the  same 
degree  of  public  protection  where  it  is  allowed  to  lie  waste,  as 
where  it  is  carefuUy  enclosed.     And  where  the  state  has  always 
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left  any  portion  of  the  public  domain^  or  of  the  materials  to  be 
found  on  it,  open  to  appropriation  as  private  propertry^^  it  is  not 
the  duty  of  courts  to  forbid  or  defeat  such  appropriations.  The 
defendant  makes  a  claim  for  the  state,  which  it  has  nerer  made 
for  itself,  and  it  cannot  be  allowed. 

Judgment  affirmed. 
Same  judgment  to  be  entered  in  the  cases  of  SoUiday  v.  Hann,. 
Pursell,  ^uck  and  Cooper. 


Grifl5n  verstM  Rogers. 

211         228  "^^  o/181d,  whick  u  void  for  ommion  to  recorai 

Under  an  arrangement  between  the  Bank  of  Pennsylvania  and  certain  other 
persons,  acting  for  the  other  city  banks,  the  bank  delivered  to  them  notes  and 
Dills  of  ezchanee  to  about  the  sum  of  f800,000,  as  collateral  seoarity,  od 
oondition  that  the  other  banks  should  advance  to  the  Bank  of  Pennsylvania 
$600,000,  by  redeeming  its  notes.  Hdd,  tiiat  the  arrangement  was  not 
equivalent  to  an  assignment  for  the  benefit  of  creditors  tuider  the  Act  of 
lolS,  and  was  not  therefore  void  because  unrecorded. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  attachment-execution  issued  March  20th  1858,  by 
Mrs.  Griffin,  as  administratrix  of  William  Griffin,  on  a  judgment 
affainst  the  Bank  of  Pennsylvania  for  $12,287.58,  in  which 
Oharles  H.  Rogers,  John  B.  Austin,  and  Adolph  E.  Borie,  were 
summoned  as  garnishees. 

Interrogatories  in  the  usual  form  were  filed  and  answered  by 
the  garnishees,  who  also  pleaded  wulla  bona. 

On  the  28d  September  1858,  the  Bank  of  Pennsylvania  de^ 
livered  to  the  garnishees,  acting  on  behalf  of  the  other  city  banks^ 
promissory  notes  and  bflls  of  exchange,  amounting  to  $718,913. 64, 
under  an  arrangement  made  the  previous  day,  by  which  theso 
other  banks  agreed  to  advance  to  the  Bank  of  Pennsylvania^ 
$600,000,  by  redeeming  its  notes  on  condition  that  bills  receiv-* 
able  to  the  amount  of  ^00,000  should  be  deposited  as  collateral 
security  therefor.  At  the  time  this  arrangement  was  eonsum« 
mated,  all  the  debts  of  the  Bank  of  Pennsylvania  were  settled 
^  and  paid  down  to  the  23d  September — that  is  to  say,  including 

the  business  of  the  23d,  and  no  more.  On  the  23d  September,, 
the  city  banks,  in  pursuance  of  the  arrangement,  advanced 
$504,000  to  the  Bank  of  Pennsylvania,  and  on  the  following 
day,  $163,000.  It  was  contended  on  the  part  of  the  plaintifib, 
that  this  whole  arrangement  amounted  in  effect  to  an  assignment 
in  trust,  for  creditors,  that  not  having  been  recorded,  it  was  void 
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M  against  the  plaintiff,  and  the  money  remaining  in  the  hands 
of  the  garnishees  was  subject  to  her  attaohm^it. 

On  the  22d  of  February  1860,  a  jury  was  called  and  judgment 
of  nonsuit  entered  under  the  Act  of  M^^rch  11th  1836,  §  7.  On 
the  24th  of  February  1860,  for  reasons  filed,  a  rule  was  granted 
to  take  off  the  nonsuit,  which,  on  hearing,  was  discharged  by 
Sharswood,  J.,  on  the  ground,  that  though  the  arrangement 
was  made  September  22d,  yet  as  no  part  of  the  assets  was  actu-* 
ally  set  aside  until  the  next  day,  it  was  a  deposit  of  assets  with 
a  trustee  to  secure  future  advances  to  be  made  to  the  assignor, 
and  was  neither  within  the  letter  or  the  spirit  of  the  Act  of  1818. 

The  plaintiff  then  sued  out  this  writ,  assigning  as  cause  for 
reversal,  that  the  court  erred  in  ordering  a  nonsuit,  in  not  sub- 
mitting the  case  to  the  jury  under  instructions,  and  in  deciding 
that  the  evidence  was  not  such  as  to  permit  a  jury  to  find,  that  the 
garnishees  held  fimds  liable  to  the  plaintiff's  attachment. 

GuiUau  and  Bvddy  for  j^laintiff  in  error,  contended,  that  it  was 
in  effect  a  voluntary  assignment  to  a  trustee  by  an  insolvent 
institution  of  the  bulk  of  me  assignor's  assets,  in  trust  for  the 
use  of  preferred  creditors,  and  that  not  being  recorded,  it  was 
void  as  to  other  creditors  under  the  Act  of  1818»  As  to  what 
constitutes  an  assignment,  they  cited  Co.  Litt.  215;  Watson 
9.  Baffaley,  2  Jones  167;  Heath  v.  Hall,  4  Taunton  327; 
HoweU  V.  Mclvers,  4. Term  R.  690;  Moncure  v.  Hanson,  8 
Harris  885,  892;  McAllister  t^.  Samuel,  5  Id.  114;  Jeffries's 
Appeal,  9  Casey  40;  Englebert  v.  Blanjot,  2  Wharton  240; 
Lucas  V.  The  Baihroad,  8  Casey  461,  464;  Tyson  v.  Abbott, 
Leg.  tit.  June  18th  1858;  Wiener  v.  Davis,  6  Harris  338; 
Driesbach  v.  Keller,  10  Casey  152;  Ridgway  v.  Stewart,  4 
W.  &  S.  383. 

As  to  the  cases  in  which  recording  is  not  required,  they  cited 
Henderson's  Appeal,  7  Casey  504 ;  Chaffees  v.  Risk,  12  Harris 
483.  As  to  the  object  of  the  law  which  provides  for  recording 
such  instruments,  they  cited  Weber  t;.  Samuel,  7  Barr  506; 
Seal  V.  DuflF^,  4  Barr  278 ;  Chaffees  v.  Risk,  12  Harris  434. 

That  such  assignments  are  good  as  to  parties^  though  void 
us  to  creditors,  they  cited  Seal  t^.  Duffy,  4  Barr  274 ;  Samuel  t;. 
Weber,  7  Id.  621 ;  Vandyke  v.  Christ,  7  W.  &  S.  874 ;  BuUit  v. 
Church,  2  Casey  108.  And  that  creditors  under  such  circum* 
stances  mav  attach :  Stewart  v.  McMinn,  5  W.  &  S«  100,  6  Id. 
810;  Driesbach  t;.  Becker,  10  Casey  152. 

P.  McCaU  and  B.  Chrhardy  for  defendants. — ^As  it  is  clear 
from  the  whole  case,  that  all  the  debts  of  the  Bank  of  Pennsylvania 
to  the  other  banks  were  settled  and  paid  down  to  the  23d  of 
September,  the  deposit  of  these  bills  receivable  was  nothing 
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more  nor  less  than  a  delivery  of  them  in  pledge  to  secure  futore 
advances  by  the  city  banks.  They  being  thirteen  in  number,  it 
was  found  convenient  to  place  them  in  the  hands  of  one  or  a 
smaller  number,  and  in  this  way  they  came  into  the  hands  of 
these  garnishees  as  committee  on  securities  of  the  board  of  city 
bank  presidents,  and  were  by  them  deposited  in  the  Philadelphia 
Bank  for  collection.  It  was  in  no  sense  an  assignment.  The 
committee  were  not  trustees  but  agents;  Bidgway  v.  Stewart, 
4  W.  &  S.  888;  Manufacturers*  and  Mechanics'  Bank  v.  The 
Bank  of  Pennsylvania,  7  Id.  885;  Guy  v.  McDlrea,  2  Casey  92; 
Wiener  v.  Davis,  6  Harris  888 ;  Chaffees  v.  Bisk,  12  Id.  482 ; 
Henderson's  Appeal,  7  Casey  502. 

Even  a  pledge  in  trust  to  secure  a  past  contracted  debt  is 
valid.  A  forttoriy  such  a  pledge  as  this  is  equally  so.  'But 
beside  all  this,  the  assignment  made  by  the  bank  (held  in  Bank 
V.  Span^ler,  8  Casey  474,  to  be  as  a  statutory  assignment) 
passed  all  the  property  of  the  bank  to  the  assignees,  so  that  in 
no  event  can  the  attachment  hold  the  property  garnisheed. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
LowRiB,  C.  J. — We  cannot  regard  this  arrangement  as  being 
equivalent  to  an  assignment  for  the  benefit  of  creditors  under 
the  Act  of  1818,  and  as  thereby  void  because  not  recorded.  It 
differs  from  the  ordinary  character  of  such  assignments  by  being 
entered  into,  rather  as  security  for  a  debt  thereafter  to  be  con- 
tracted bv  the  advance  of  money,  than  as  a  means  of  paying 
debts,  ana  by  being  a  mere  conditional  pledge  of  securities  which 
might  be  redeemea  and  reclaimed  at  any  time,  and  not  an  abso* 
lute  assignment  of  them;  and  these  are  essential  differences* 
We  are  to  judge  the  arrangement  by  its  form  and  purpose,  rather 
than  by  its  substantial  result;  for  tms  could  not  have  been  known 
in  advance  bv  the  pledgees,  and  could  not  therefore  be  a  proper 
element  in  the  interpretation  of  the  arrangement  when  it  was 
made.  It  is  distinguished,  moreover,  by  the  fact  that  it  was  ob« 
viously  intended  as  a  means  of  enabling  the  Bank  of  Pennsylva- 
nia to  continue  to  carry  on  its  business,  whereas  the  ordinary 
purpose  of  an  assignment  is  to  wind  it  up.  This  purpose  is  not 
changed  by  its  want  of  success.  The  plaintiff  gains  only  an 
apparent  advantage  from  the  fact  that  the  pledgors  are  dealers 
only  in  money  and  evidences  of  debt,  and  thus  the  advance 
seems  to  be  in  substance  a  means  of  paying  debts,  for  if  they 
had  been  dry  goods  merchants,  an  advance  of  dry  goods  stocic 
in  order  to  keep  up  their  business,  might  also,  though  not  so 
directly,  have  amounted  to  a  means  of  paying  creditors. 

Judgment  affirmed. 
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Beekman's  Appeal. 

DistrtlyiUum  of  Proceeds  of  Sheriff*  t  Sale  among  Lien-  Oreditors. —  What 
Liens  are  discharged  by  Judicial  Sale. 

1.  A  jod^ent  is  a  lien  according  to  the  title  which  the  defendant  holds;  if 
he  has  no  title  when  it  is  entered,  it  is  no  lien. 

2.  Although  all  liens,  whether  by  judgment,  entrr  of  test,fi,  fa,,  or  by  leyy 
on  the  title  sold,  which  existed  prior  to  a  sheriff's  sale,  appear  to  be  dis- 
charged hj  it;  this  appearance  may  be  chaujged  by  showing  fraud  in  the  sale. 

3.  In  distributing  the  proceeds  of  a  sheriff's  sale,  the  title  to  the  land  may 
be  so  far  examined  as  to  ascertain  what  interest  was  sold,  and  what  Judg- 
ments were  liens  upon  it,  so  as  to  be  discharged  by  the  sale;  but  not  to  inves- 
tigate alleged  fraud  in  the  title.    This  can  only  be  tried  in  an  action. 

Appeal  from  the  District  Court  of  Philadelphia. 

This  was  an  appeal  by  John  C.  Beekman  from  the  decree  of 
the  court  distributing  the  proceeds  of  the  sheriflF's  sale  of  real 
estate  in  Montgomery  county,  which  was  sold  at  the  suit  of  Wil- 
liam L.  Abbott  against  Anna  P.  Remington  and  Edward  Roberts, 
under  a  testatum  vend.  exp.  issued  out  of  the  District  Court. 

The  material  facts  of  the  case  were  as  follows : — 

Thomas  P.  Remington  and  wife,  by  three  deeds,  two  of  them 
dated  December  Sd  1857,  and  the  third  dated  March  16th  1858, 
conveyed  certain  tracts  of  land  in  Montgomery  county,  to  Sam- 
uel W.  Thackara,  the  Mount  Lebanon  Cemetery  Company,  and 
David  L.  White.  Before  the  date  of  the  last  conveyance,  some 
judgments  had  been  obtained  against  Remington,  which  may  be 
disregarded,  as  they  are  alleged  to  be  paid,  or  at  least  are  not 
represented.  Immediately  after  the  date  of  the  last  conveyance, 
other  judgments  were  obtained  against  Remington,  of  which  it  is 
only  necessary  to  notice  that  of  Daniel  0.  Gehr  for  $3281,  and 
that  of  Reiss  Brothers  &  Co.  for  $1834.28,  both  obtained  March 
20th  1858 ;  that  of  H.  J.  Perrin  &  Co.,  for  $4801.78,  obtained 
on  March  22d  1858;  and  that  of  D.  B.  Birney,  obtained  on  May 
22d  1858,  for  $1683.20.  Gehr's  judgment  was  said  to  be  paid ; 
at  least  no  claim  was  made  upon  it.  The  two  next  judgments, 
(which  more  than  exhaust  the  fund  for  distribution,  if  they  or 
those  of  their  class  are  entitled  to  claim),  were  held  by  John  C. 
Beekman,  the  appellant. 

On  the  15th  November  1858,  the  sheriff  of  Montgomery 
county  conveyed  to  Henry  Freedley  the  premises  above  men- 
tioned, which  had  been  levied  upon  and  sold  by  him  under  D.  B. 
Birney's  judgment.  On  the  1st  January  1859,  William  L. 
Abbott  issued  a  testatum  fi.  fa.  from  Philadelphia  county  to 
Montgomery  county,  against  the  defendants  Remington  and 
Roberts,  for  $2924.04,  which  became  a  lien  under  the  Act  of 
Assembly.     On  the  10th  February  1859,  William  Tyler  issued  a 

2  Wb.— 25 
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te%tatum  execution  to  Montgomery  county  for  J831.76.  Other 
judgments  were  subsequently  obtained  against  Remington,  which 
it  is  unnecessary  to  notice.  The  last  two  mentioned  liens  were 
the  first  liens  obtained  against  Remington  after  the  sheriff's 
sale  to  Freedlev  in  November  1858. 

On  the  4th  April  1859,  the  three  tracts  above  mentioned  were 
sold  by  the  sheriff  under  Abbott's  execution,  for  93720,  the  net 

S records  of  which  sale  were  in  court  for  distribution.  No  evi* 
ence  was  given  or  offered  to  show  any  fraud  in  the  sheriff's 
sale  under  the  Birney  judgment,  nor  was  evidence  offered  upon 
the  subject  of  the  title  of  Remington  in  the  premises  after  the 
first  sheriff's  sale  and  before  the  second. 

Upon  this  state  of  facts  the  fund  for  distribution  was  claimed 
on  the  one  hand  by  the  holders  of  the  judgments  first  in  order 
of  time  against  Remington,  whilst  on  the  other  hand,  the  holder 
of  the  judgments  obtained  after  the  first  sheriff's  sale,  and  under 
whose  execution  the  premises  were  sold  a  second  time,  claims 
the  fund  as  belonging  to  him. 

The  auditor  awarded  the  fund  to  Mr.  Beekman,  as  owner  of 
the  judgments  of  Reiss  Brothers  &  Co.  and  H.  J.  Perrin  &  Co. 

Exceptions  were  then  filed  to  this  report  for  William  L. 
Abbott  and  for  William  Tyler,  which  on  argument  were  sus- 
tained by  the  court  below  (Stroud,  J.),  and  the  fund  awarded 
to  Abbott  to  the  amount  of  his  judgment  with  interest  and  costs, 
and  the  balance  to  Tyler. 

The  case  was  then  removed  into  this  court  bv  Mr.  Beekman, 
who  assigned  for  error  the  awarding  of  the  nind  in  court  to 
Abbott  and  Tyler,  and  the  refusal  of  the  court  below  to  confirm 
the  report  of  the  auditor  awarding  the  fund  to  appellant. 

William  L.  Hirsts  for  appellant. — The  decision  of  the  court 
below  was  based  on  two  grounds,  viz..  That  ^*  the  lien  of  the 
appellant's  judgment  was  discharged  by  the  sheriff's  sale  under 
the  Birney  judgment ;"  and  that  '^  the  levies  under  the  testatum 
executions  of  Abbott  and  Tyler  created  liens  which  attached  in 
the  order  of  their  respective  levies."  The  first  proposition  would 
be  correct  if  this  case  were  like  that  of  Will^rd  v.  Norris,  2 
Bawle  56,  and  similar  cases,  where  the  question  was  whether  a 
mortgage  survived  a  sheriff's  sale,  or  ought  to  come  on  the  fund, 
or  where  the  sale  only  passes  the  right  to  contest  a  grantee's 
title  for  fraud.  The  second  sale  must  have  been  based  on  the 
idea  of  an  interest  remaining  in  Remington  or  acquired  by  him 
after  the  first  sale,  of  which  the  auditor  says  there  is  no  evi- 
dence. Nor  is  the  second  proposition  precisely  correct  as  ap- 
plied to  this  case.  The  Ken  of  a  testatum  fi.  fa.  is  created  by 
its  entry,  and  not  by  a  levy  under  it. 

The  appellees  cannot  claim  this  fund  on  the  ground  of  fraud 
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in  the  first  sheriff's  sale,  for  in  that  case  tiije  sheriff's  title  is 
void.  Nor  upon  the  ground  that  the  first  sheriff's  sale  was  faif, 
for  then  their  claim  is  in  opposition  to  the  writ,  levy,  and  descrip- 
tion under  which  it  was  sold.  Nor  upon  the  ground  that  Bern* 
ington  acquired  title  after  the  first  sheriff's  sale,  or  that  some 
one  purchased  for  him;  for  that  was  susceptible  of  proof,  if 
true,  and  none  was  given  or  offered. 

John  T.  Montgomery  and  E,  S.  Miller^  for  Wm.  L.  Abbott.— 
Independent  of  the  '^  theories"  on  which  the  ease  was  presented  to 
the  auditor  and  the  court,  there  is  no  doubt  that  even  if  Rem- 
ington never  had  any  interest  in  the  property  sold,  the  creditors 
whose  judgments  were  a  lien  on  his  $uppo$ed  interest  were 
entitled  to  whatever  any  one  bid  for  it  at  sheriff's  sale.  The 
interest  bought  may  have  been  entirely  valueless  to  the  pur- 
chaser, and  yet  the  money  which  it  produced  at  a  judicial  sale  ia 
the  property  of  the  defendant's  creditors.  The  error  of  the 
auditor  consisted  in  the  idea  that  any  interest  of  Remington 
could  survive  the  sheriff's  sale,  or  that,  surviving  the  first,  it 
could  be  sold  by  the  second,  and  so  on  through  three  or  foue 
sales. 

If  it  were  alive,  its  proceeds  could  not  be  distributed  to  cred* 
iters  who  had  not  sold  it.  And  yet,  while,  holding  that  it  sur- 
vived the  first  sale,  the  auditor  distributed  the  proceeds  to  m 
class  of  creditors  who,  by  his  own  theory,  had  no  liens  on  it ; 
and  as  to  which  interest  their  liens  could  not  be  discharged  by 
such  sale* 

A  judgment  binds  everv  possible  interest  of  a  defendant  in 
land  sold,  and  the  proceeds  stand  in  place  of  this  interest,  na 
matter  what  it  may  be.  On  no  other  theory  ean  the  law,  since 
Willard  v.  Norris^  hang  together.  See  Cartuff  v.  Anderson,  2 
Binn.  6;  Lvnch  v.  Dearth,  2  Pa.  R.  111. 

The  usual  order  of  distribution  is  to  give  the  proceeds  of  a 
sale  to  the  creditors  who  had  liens  on  the  interest  sold ;  whereas 
the  auditor  gave  it  to  those  whose  liens  were  discharged  by  the 
first  sale. 

B.  0.  McMurtriej  for  William  Tvler^ — 1.  Lien  is  essential  ta 
entitle  a  judgment  to  olaim  out  of  a  fond.  This  is  an  inddent 
of  judgment,  out  not  a  necessary  one,  and  may  be  discharged  by 
lapse  of  time,  or  by  sheriff's  safe. 

2.  That  the  lien  is  discharged  by  a  sheriff's  sale,  is  the  general 
and  universal  rule,  unless  circumstances  exist  making  an  excep- 
tion, which  must  be  proved  by  the  party  claiming  to  retain  a  lien 
after  a  sheriff's  sale. 

3.  Here  the  very  title  on  which  the  liens  existed  was  sold 
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under  a  lien  of  exactly  the  same  nature.     Can  it  be  presumed, 
without  any  facts  proved,  that  the  lien  continues  7 

4.  The  estate  of  Remington,  bound  by  the  liens  primd  facicj 
at  least,  was  divested.  The  second  sheriff's  sale  was  under  a 
subsequent  lien,  and  passed  either  the  prior  estate  not  divested 
by  the  former  sale,  or  a  subsequently  acquired  title,  or  a  mere 
supposed  right.  Of  the  first  there  was  no  evidence,  and  in 
either  of  the  other  two  cases,  the  appellees  were  entitled. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

LowRiB,  C.  J. — It  is  so  well  understood  now-a-days,  that  a 
sheriff's  sale  of  land  discharges  all  liens,  bv  judgment,  by  entry 
of  test  Ji.  fa.f  and  by  levy  on  the  title  sold,  and  gives  them  the 
proceeds  in  its  stead,  that  no  one  desires  any  citation  of  authori- 
ties to  prove  it.  It  follows,  therefore,  very  plainly,  that  the 
liens  prior  to  the  first  sheriff's  sale  appear  to  be  discharged, 
though  this  appearance  may  be  changed  by  showing  fraud  in  that 
sale. 

It  is  quite  as  plain  that,  in  a  distribution  case,  though  we  do 
not  investigate  alleged  frauds  in  the  title,  we  must  examine  the 
title  so  far  as  to  ascertain  what  title  was  sold  and  what  judgments 
were  liens  upon  it,  so  as  to  be  discharged  by  the  sale.  The  date 
of  the  title,  and  its  executed  or  executory  character,  are  therefore, 
often  very  essential  questions :  9  Gasev  296.  A  judgment  is 
a  lien  according  to  the  title  which  the  defendant  has  or  appears 
to  have :  and  if  he  had  no  title  when  the  judgment  was  entered, 
of  course  it  is  no  lien,  for  there  can  be  no  lien  on  nothing. 

Now  here,  the  prior  liens  were  apparently  discharged  by  the 
first  sheriff's  sale,  and,  for  the  purposes  of  this  distribution, 
they  must  stand  so ;  for  we  cannot,  in  this  proceeding,  find  the 
fraud  in  that  sale  that  would  restore  them  to  their  place. 

If  we  were  to  assume  that  the  defendant  acquired  a  new  title 
after  that  sale,  and  that  it  was  the  new  title  that  was  sold  by  the 
second  sheriff's  sale,  then  the  prior  judgments  were  no  lien  upon 
that,  and  cannot  share  in  the  proceeds  of  its  sale. 

If  we  take  the  facts  of  title  simply  as  they  appear  in  the  case, 
then  the  defendant  had  no  sort  of  title,  and  of  course  no  judgment 
which  shows  itself  to  be  a  lien  on  anything ;  and  the  executions 
which  made  the  money  will  take  it,  which  is  the  result  arrived 
at  in  the  court  below.  The  same  result  would  also  be  given  on 
the  supposition  of  a  new  title  acquired  by  the  defendant  after  the 
first  sheriff's  sale. 

But  it  would  rather  appear  that  the  later  judgments  are  pro- 
ceeding on  the  hypothesis  that  the  first  sheriff's  sale  was  tainted 
with  a  fraud  upon  creditors,  and  not  otherwise  do  they  appear 
to  take  anything  by  their  process ;  and  the  case  cannot  be  decided 
without  considering  this  aspect  of  it.    Then  it  is  only  against  a 
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contingent  or  hypothetical  title  that  they  proceed.  The  record 
shows  all  these  later  judgments  to  be  liens  against  that  title  or 
chance  of  title,  and  they  are  entitled  to  the  proceeds  of  the  sale 
of  it,  and  the  purchaser  obtains  a  position  that  enables  him  to 
try  the  fraud  by  an  action  of  ejectment.  The  prior  liens  were 
not  entered  against  that  contingent  title,  but  against  the  prior 
one,  and  they  already  appear  of  record  as  discharged  by  the 
prior  sale,  and  they  can  be  restored  only  by  the  proof,  and  not 
by  the  mere  hypothesis,  of  the  fraud.  The  purchaser  at  the 
second  sheriff's  sale  can  maintain  his  title  only  by  proving  the 
fraud  in  the  first ;  and,  therefore,  by  maintaining  it,  he  would 
seem  to  reinstate  the  prior  unsatisfied  liens.  On  this  yiew  alone 
the  decree  of  the  court  below  is  sustained.  We  have  not  spoken 
of  the  alleged  voluntary  conveyance  of  the  defendant,  before  the 
first  sheriff's  sale,  because  that  would  only  embarrass  the  discus- 
sion without  affecting  the  result.  # 
Decree  affirmed  at  the  costs  of  the  appellants. 


Westcott  and  Couper  verms  Tyson. 

RigKu  and  Duties  of  Liquidating  Partners, 

A  member  of  an  insoWent  firm,  while  acting  as  agent  for  the  creditors,  in 
the  settlement  of  the  partnership  a£fairs,  assisted  another  party  to  purchase 
frofai  Uie  creditors  their  claims,  together  with  their  rights  to  certain  pledged 
assets  of  the  firm.  Hdd^  that  the  purchase  did  not  enure  to  the  benefit  of 
the  firm,  and  that  the  transaction  did  not  come  within  the  operation  of  the 
general  rule  of  equity  that  a  trustee  cannot  buy  trust  property  for  himself,  or 
act  as  agent  in  buying  it  for  another  person. 

Appeal  from  the  Common  Pleas  of  Philadelphia.    In  Equity. 

This  was  a  proceeding  in  Equity  by  Gideon  G.  Westcott  and 
William  Couper,  against  Marshall  Tyson,  and  Thomas  W.  Sweeny 
and  Mary  M.  Hallowell,  executors,  Ac,  of  Caleb  W.  Hallowell, 
deceased,  praying  for  an  account;  in  which,  on  hearing  the 
testimony  taken  by  the  examiner,  the  bill  was  dismissed  by  the 
court  and  judgment  given  for  the  defendants. 

The  material  facts  of  the  case  were  as  follows : — 

Couper,  Westcott,  and  Hallowell,  on  the  1st  of  January  1850, 
entered  into  a  limited  partnership,  in  which  Couper  was  the 
special  partner,  and  Westcott  and  Hallowell  the  general  part- 
ners. On  the  81st  of  December  1852,  the  firm  failed,  owing  about 
(330,000.  By  the  published  notice  of  dissolution,  either  of  the 
general  partners  was  authorized  to  settle  the  business  of  the 
firm,  ana  use  the  name  of  the  firm  in  liquidation.  This  was 
done  by  Hallowell,  who,  between  the  81st  of  December  1852  and 
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the  16th  of  June  1854,  collected  and  paid  to  the  creditors  about 
4^300,000. 

On  the  16th  of  June  1854,  the  firm  entered  into  an  agreement 
with  the  creditors,  under  which  all  their  assets  were  to  be  trans- 
ferred to  a  committee  of  two  of  the  creditors,  with  the  under- 
standing that  Mr.  Hallowell  was  to  act  as  agent  of  the  creditors 
in  collecting  the  assets  and  winding  up  the  concern ;  the  money 
received  bj  him  to  be  paid  to  the  committee,  by  whom  it  was  to 
be  divided  pro  rata  among  the  creditors.  When  75  per  cent,  of 
the  principal  of  their  claims  was  paid,  the  creditors  were  to 
retransfer  the  remaining  assets  to  Westcott  &  Hallowell,  surren- 
der all  evidences  of  indebtedness,  and  execute  to  them  a  full  and 
final  release.  In  addition  to  this,  Westcott  was  to  give  his  notes 
for  25  per  cent,  of  the  whole  amount  due  creditors,  9^500  of 
which  was  to  be  secured  by  endorsement  or  guarantee,  proceeds 
t^  be  divided  iTTO  rata.  Hallowell  to  be  allowed  $100  per  month 
for  one  year,  irom  the  assets,  to  be  refunded  before  the  retransfer 
of  the  remaining  assets. 

Under  this  agreement  Mr.  Hallowell  collected  and  paid,  up  to 
September  1855,  $9292.05,  or  about  30  per  cent,  of  the  balance 
due  when  the  agreement  was  made.  Afterwards  Mr.  Hallowell, 
who  was  anxious  to  have  the  concern  closed  up,  went  among  the 
creditors  and  having  ascertained,  by  agreement  in  writing  dated 
September  18th  1855,  that  their  claims  could  be  purchased  for 
20  per  cent,  more  than  what  they  had  received,  he  induced 
Marshall  Tvson,  in  September  1855,  to  purchase  their  claims, 
which  he  did,  paying  therefor  in  cash  $6198.24. 

Under  this  arrangement  the  assets  of  the  late  firm  of  Westcott 
&  Hallowell  were  transferred,  September  28th  1855,  by  Hal- 
lowell, in  the  firm  name,  to  Tyson,  he  agreeinff  to  retransfer, 
on  receipt  of  the  remaining  45  per  cent,  from  tne  said  assets, 
by  which  it  was  claimed  that  the  assets  and  the  benefits  of  the 
agreement  of  June  16th  1854  were  vested  in  him. 

Out  of  these  assets  Marshall  Tyson  realized  $12,701.59.  The 
other  partners,  Oouper  and  Westcott,  averring  that  the  transfer 
of  the  assets  by  Hallowell  to  Tyson  on  the  28th  of  September 
1855  was  without  their  consent,  knowledge,  or  authority ;  that 
Hallowell  had  died,  leaving  as  his  executors  Thomas  W.  Sweeny 
and  Mary  L.  Hallowell ;  that  large  sums  of  money  had  been 
collected  out  of  the  assets  of  the  late  firm,  for  which  defendants 
were  unwilling  to  account ;  and  that  upon  a  final  settlement  of 
the  account  Hallowell's  estate  would  be  found  indebted  to  his 
copartners :  prayed  for  an  account,  adding  the  usual  interrog* 
atories. 

The  answer  of  Tyson  admitted  most  of  die  foregoing  facts, 
averred  that  the  transaction  under  which  he  came  into  tne  pos- 
session of  the  assets  of  the  firm  was  not  a  loan  to  Hallowell,  but 
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a  purchase  by  him  of  the  interest  of  the  creditors,  for  which  he 
paid  the  sum  above  mentioned,  under  an  agreement  to  retransfer 
to  Westcott  &  Hallowell  after  he  had  collected  for  himself  a 
snm,  which  added  to  the  30  per  cent,  already  receiyed  by  the 
creditors,  would  make  up  the  75  per  cent,  to  which  they  were 
entitled  under  the  recited  agreement  of  June  16th  1854 ;  that 
this  arrangement  was  known  to  Couper  and  Westcott,  and  was 
acquiesced  in  by  them.  Admitted  collections  to  the  amount  of 
912,701.59,  that  the  books  of  the  firm  are  in  his  possession,  de-* 
nying  that  he  ever  refused  to  account  or  deliver  up  the  books, 
and  averring  a  willin^ess  to  do  so  on  receiving  a  sum  equal 
to  45  per  cent,  of  tne  firm  liabilities^  viz.,  $2886.49,  more 
than  he  had  at  that  time  realized,  adding  an  account  of  collec- 
tions, expenses,  assets,  and  a  list  of  the  books.  The  executors 
filed  a  separate  answer  to  the  same  effect  in  substance.  On  tho 
2d  of  November  1859,  Charles  Seargent  was  appointed  exam- 
iner, by  whom  the  testimony  of  several  witnesses  was  reported. 

On  hearing  the  case,  the  court  below  dismissed  the  complain- 
ant's bill  without  giving  any  written  opinion. 

The  case  was  then  removed  into  this  court  by  complainant^ 
who  assigned  the  decree  of  the  court  below  for  error. 

Q-eo.  L.  Crawford  and  B.  H.  Brewiterj  for  complainants,  con- 
tended, 1.  That  Hallowell's  power  was  only  that  of  a  liquidating 
Eartner  after  dissolution,  without  the  power  to  bind  his  partner 
y  any  new  engagement :  Story  on  Part.,  §  822 ;  Tudor's  Lead. 
Cfas.,  Mer.  Law  839,  340 ;  Levy  v.  Cadet,  17  S.  &  R.  128,  129 ; 
Butchart  v.  Dresser,  10  Hare  453 ;  Buckly  v.  Barber,  1  E.  C. 
L.  R.  506 ;  Davis  v.  Desauque,  5  Wh.  530 ;  Whitehead  t;.  Bank 
of  Pittsburgh,  2  W.  &  S.  178;  Houser  v.  Irvine,  3  W.  4  S.  347 ; 
Dundas  v.  Gallagher,  4  Barr  209 ;  EauiFman  v.  Fisher,  17  Leg. 
Int.  388.  This  power  was  not  enlarged  by  the  agreement  of 
June  16th  1854,  which  was  between  the  creditors  and  the  firm^ 
by  whom  a  resulting  interest  in  the  assets  was  retained,  and  was 
only  to  carry  out  the  settlement  made  with  the  creditors. 

2.  That  as  partner^  Hallowell  was  the  trustee  of  the  firm  and 
his  copartners,  and  could  do  no  act  for  his  own  personal  benefit, 
nor  could  he  act  as  agent  for  another  to  the  injury  of  his  cestui 
Que  trust:  1  White  &  Tud.  Lead.  Cas.  36,  91,  92,  94,  196,  208- 
214 ;  Davoue  v.  Fanning,  2  Johns.  Ch.  252,  258 ;  Brothers  v. 
Brothers,  7  Iredell's  Eq.  156 ;  14  Vesey  381,  400 ;  Gregory  v. 
Gregory^  Coop.  Ch.  Cas.  201 ;  Copeland  v.  Merc.  Ins.  Co.,  6 
Pick.  204;  Green  v.  Winter,  1  Johns.  Ch.  27,  39;  Rogers  v. 
Rogers,  1  Hopkins  515,  525. 

To  Mt.  Couper,  as  special  partner,  Hallowell  was  doubly  a 
trustee.     The  creditors  could  sell  their  claims,  but  not  their 
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right  to  the  assets  or  their  trast  under  the  agreement  of  Jane 
loth  1854,  by  which  they  were  bound  to  retraiisfer  the  assets, 
give  up  the  notes,  and  release  the  firm  on  payment  of  their 
claims  as  therein  provided.  The  agreement  of  September  18th 
1855  only  stipulated  for  a  less  payment.in  cash,  and  was  a  cred- 
itor's compromise  with  the  firm,  procured  by  Hallowell,  and  con- 
summated by  him,  the  creditors  having  no  personal  communica- 
tion with  Tyson.  The  agreement  with  Tyson  was  made  by 
Hallowell,  by  whom,  for  the  firm,  the  assets  were  transferred  to 
him. 

3.  The  transaction  was  a  loan  by  Tyson  to  Hallowell  for  the 
firm  on  the  security  of  the  assets,  or  at  most  a  sale  for  the  firm 
to  raise  money,  neither  of  which  he  had  power  to  make  as  liqui- 
dating partner.  But  in  any  aspect,  it  was  obtained  through 
Hallowell  by  Tyson,  for  whom  as  partner  and  trustee  he  could 
not  act,  nor  benefit  in  any  way. 

4.  If  this  transaction  ever  was  in  any  way  confirmed  by  com- 
plainants, it  was  done  without  full  knowledge  of  the  facts,  which 
is  always  necessary :  Randall  v.  Errington,  10  Vesey  427,  428 ; 
Trevelyan  v.  Charter,  11  CI.  &  Fin.  714,  782 ;  Savery  v.  King, 
6  H.  L.  Cas.  627,  667  ;  Owens  v.  Hull,  9  Peters  607,  629 ;  Nav. 
Co.  V.  I)andridge,  8  G.  &  J.  248,  823 ;  Hays  v.  Stone,  7  Hill 
128, 142.  As  also,  a  knowledge  that  the  transaction  was  impeach- 
able, and  that  the  act  will  have  the  eflFect  of  confirmation :  Mur- 
ray V.  Palmer,  2  S»  &  L.  486 ;  Dunbar  v.  Tredennick,  2  Ball  k 
B.  817 ;  Mallony  v.  L'Estrange,  1  Beat.  413 ;  Adams  v.  Clifton, 
1  Russ.  297,  800;  Cockerill  v.  Cholmely,  1  Russ.  &  Ry.  425; 
Waters  v.  Thorn,  22  Beav.  547 ;  Anderson's  Appeal,  17  Leg. 
Int.  896. 

But  this  knowledge  is  denied,  and  requires  proof.  As  to  West- 
cott  there  is  none,  and  as  to  Couper  it  is  indefinite  and  uncer- 
tain. Complainants  do  not  ask  that  Tyson  shall  suffer  loss,  but 
claim  only  what  is  over  and  above  the  moneys  advanced  by  him 
with  interest. 

M.  Russell  Thayer^  for  Tyson. — ^The  testimony  establishes 
these  points :  1.  That  Mr.  Tyson  purchased  the  claims  of  the 
creditors  under  the  agreement  of  June  16th  1854,  in  good  faith, 
and  paid  for  them  with  his  own  money. 

2.  That  at  the  time  he  made  the  purchase,  the  claims  were  not 
supposed  to  be  worth  the  amount  he  paid  for  them. 

8.  That  the  negotiations  with  the  creditors  were  made  partly 
by  Mr.  Tyson  himself,  partly  by  Mr.  Perot  for  him,  and  partly 
by  Mr.  Hallowell. 

4.  That  it  was  the  understanding  of  the  creditors,  that  upon 
purchasing  their  claims,  Mr.  Tyson  was  to  occupy  the  same 
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position  which  they  occupied  under  the  agreement  of  16th  June 
1854. 
6.  That  the  paper  dated  September  18th  1855,  which  the  com- 

Slainants  call  a  release,  was  simply  an  agreement  obtained  by 
Ir.  Hallowell  from  the  creditors,  indicating  the  price  at  whicn 
they  would  sell  their  claims  under  the  agreement  of  16th  June 
1854,  and  was  obtained  in  order  to  be  shown  to  Mr.  Tyson  be- 
fore he  made  the  purchase. 

6.  That  the  agreement  of  September  28th  1855  was  executed 
respectively  by  Mr.  Tyson,  and  by  Mr.  Hallowell  on  behalf  of 
the  firm,  to  carry  out  what  was  the  understanding  of  Mr.  Tyson 
with  the  creditors  and  Mr.  Hallowell  from  the  beginning,  viz., 
that,  upon  purchasing  the  claims,  Mr.  Tvson  should  be  substituted 
in  all  respects  to  the  rights  of  the  creditors  under  the  agreement 
of  16th  June  1854,  and  should  occupy  precisely  the  position 
which  they  occupied. 

7.  That  at  the  time  of  the  purchase  by  Mr.  Tyson  the  assets 
were  in  the  hands  of  the  creditors,  under  the  agreement  of  16th 
June  1854,  and  Mr.  Hallowell  was  acting,  in  the  words  of  that 
agreement,  "  as  agent  for  the  creditors,  in  collecting  the  assets 
and  transacting  all  business  necessary  to  the  winding  up  of  the 
concern.**     And, 

8.  That  Mr.  Tyson  went  into  possession  of  the  assets  under 
the  agreement,  on  the  28th  September  1855,  applied  himself 
assiduously  to  the  collection  of  the  debts,  and  that  no  objection 
was  made  by  the  complainants  until  after  Mr.  Hallowell's  death, 
and  for  a  period  of  three  years  and  six  months  after  the  trans- 
action. 

We  submit:  1.  Upon  Mr.  Tyson's  purchasing  the  claims  of 
the  creditors  under  the  agreement  of  loth  June  1854,  he  became 
entitled  to  all  the  rights  and  securities  to  which  they  were 
entitled  under  that  agreement:  Gathcart's  Appeal,  1  Harris 416; 
Farmers'  Bank  v.  Fordyce,  1  Barr  454 ;  Mehaffev  v.  Share,  2 
Penna.  R.  361 ;  Fox  v.  Foster,  4  Barr  119 ;  Baldwin's  Estate, 
Id.  248.  The  assignment  of  the  assets  to  Tyson  by  Hallowell 
on  behalf  of,  and  in  the  name  of  the  firm,  in  pursuance  of  the 
agreement,  and  to  carry  it  out,  imparted  therefore  no  new  rights, 
but  only  gave  expression  to  those  which  resulted  by  law  from 
the  purchase  of  the  claims  of  the  creditors. 

2.  That  the  transaction  was  a  purchase  by  Tyson  for  himself, 
and  not  a  loan  to  Hallowell,  is  inferred  by  the  law  in  the  absence 
of  clear  proof  showing  the  contrary  (Lightcap  v.  Wilt,  17  Leg. 
Int.  138) ;  is  sworn  to  in  the  answer,  and  being  a  material  aver- 
ment, responsive  to  the  bill,  must  be  taken  as  verity  unless 
disproved,  and  is  proved  by  the  testimony  of  the  witnesses. 

He  was  the  liquidating  partner,  and  had  power  to  make  this 
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transfer  in  the  name  of  the  firm:  Davis  v.  Desauque,  5  Wh.  539; 
Dundas  v.  Gallagher,  4  Barr  205 ;  Heberton  v,  Jefferson,  10  Id, 
125;  Story  on  Partnership,  §§  325,  826,  327,  328;  CoUyer  on 
Part.,  §  146. 

The  principle  that  prevents  a  trustee  from  purchasing  trust 
property  is  inapplicable  here.  This  was  a  purchase  of  claims, 
which  carried  with  it  the  assets  pledged  to  pay  them. 

E,  C.  Toumsend,  for  the  executors  of  C.  W.  Hallowell,  argued 
briefly  that  Mr.  Hallowell,  throughout  the  whole  transaction, 
had  acted  within  the  scope  of  his  authority  as  liquidating  partner, 
and  as  agent  for  the  creditors,  in  winding  up  the  concern ;  citing 
on  this  point  Davis  v.  Desauque,  5  Wh.  580 ;  Heberton  v.  Jeffer- 
son, 10  S.  &  R.  125;  Robinson  v.  Taylor,  4  Barr  242.  In 
support  of  the  principle  that  the  purchaser  of  any  debt  is 
entitled  to  the  possession  of  the  securities  which  represent  it, 
he  cited  Bank  v.  Fordyce,  1  Barr  454 ;  Mehaffey  v.  Share,  2  t. 
R.  861 ;  Butler's  Appeal,  2  Casey  63. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
Strong,  J. — The  complainants  were  clearly  entitled  to  call 
upon  the  defendants  for  an  account,  and  an  account  was  furnished 
appended  to  the  answer  of  the  bill.  It  exhibits  that  the  defend- 
ant has  collected  out  of  the  assets  formerly  belonging  to  Westcott 
&  Hallowell,  $12,701.59.  Ko  exception  is  taken  to  the  account 
as  rendered,  and  the  only  question  is,  to  whom  does  the  sum  in 
the  hands  of  the  defendant  belong  7 

In  our  opinion  it  is  satisfactorily  pi^oved  that  Tyson  became  a 
purchaser  of  all  the  debts  due  by  the  firm  of  Westcott  &  Hallo- 
well, and  consequently  took  the  place  and  succeeded  to  the  rights 
of  the  creditors.  Among  them  was  a  right  to  the  assets  of  the 
firm,  which  under  the  agreement  of  the  16th  of  June  1854,  had 
in  eouity  become  vested  in  a  committee  of  two  of  the  creditors 
for  tiie  benefit  of  all.  By  that  agreemeht  it  was  stipulated  that 
&allowell  should  act  as  an  agent  for  the  creditors  in  collecting 
the  assets  and  transacting  all  business  necessary  to  winding  up 
the  concern.  In  so  doing  he  was  not  the  agent  of  his  copartners, 
but  acted  under  the  direction  and  control  of  the  creditors.  His 
acts  were  their  acts,  and  they  were  none  the  less  entitled  to  the 
property  transferred  to  them  under  the  agreement,  because  they 
subsequently  made  use  of  a  former  owner  in  its  management. 
When,  therefore,  Mr.  Tyson  bought  the  claims  of  the  creditors, 
his  purchase  included  their  rights  to  the  transferred  assets  of  the 
firm.  He  needed  no  assignment  bv  the  firm,  and  he  took  nothing 
by  that  which  was  afterwards  made.  He  bought  the  creditors^ 
rights,  but  nothing  which  belonged  to  the  firm's.     Westcott  & 
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Hallowell  owned  nothing  but  the  reversion  after  seventy-five 

Ser  cent,  of  the  debts  shaU  have  been  paid,  and  that  has  not  been 
istorbed. 

But  it  is  urged  that,  because  Hallowell  assisted  Mr.  Tyson  in 
negotiating  for  the  purchase  of  the  claims  from  the  creditors, 
the  purchase  mtmt  be  held  to  enure  tg  the  benefit  of  the  firm  ; 
and  a  very  thorough  argument  has  been  submitted  in  support  of 
the  doctrine  that  a  trustee  cannot  buy  trust  property  for  himself, 
or  act  as  acent  in  buying  it  for  another  person,  and  that  if  h^ 
does,  the  whole  benefit  of  the  transaction  will  result  to  the  cestui 

fu€  tnuiL  The  argument  is  sound,  but  it  does  not  fit  this  case, 
[ere  was  no  purchase  through  the  agency  of  a ,  trustee  of  the 
firm  of  anything  that  was  held  in  trust  for  the  firm.  The  assets 
were  pledged.  Only  the  rights  of  the  pledgee  were  bought,  and 
those  rights  Hallowell  did  not  hold  in  trust  for  his  copartners. 

We  think,  therefore,  the  defendant  is  entitled,  as  a  creditor 
of  the  firm  of  Westcott  k  Hallowell,  to  retain  the  money  which 
he  has  collected  out  of  the  assets  transferred  under  the  agree- 
ment of  June  16th  1854,  and  to  retain  the  remaining  assets  until 
the  further  sum  of  $2886.49  shall  have  been  received. 

And  noW)  to  wit^  March  11th  1861,  this  cause  came 
on  for  argument  on  appeal  from  the  Court  of  Common 
Pleas  of  Philadelphia  county,  and  was  argued  by 
counsel,  whereupon,  it  appearing  that  the  defendant 
has  accounted,  and  that  there  is  in  his  hands  the 
sum  of  $12,701.59,  it  is  ordered,  adjudged,  and  decreed 
that  the  said  sum  be  retained  and  held  by  him  in 
part  payment  of  his  claims  against  Westcott  &  Hallo- 
well ;  and  it  is  further  ordered,  adjudged,  and  decreed 
that  out  of  the  remaining  assets  in  his  hands  ther^ 
il  still  due  to  him  the  further  sum  of  $2886.49. 
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White  et  al  versus  Welsh  et  al. 

Right  of  Vendor  to  retain  Goods  on  Insolvency  of  Vendee. — Effect  of 

on  Contract. — Delivery ,  ac{ual  and  constructive, — Stoppage  in  Tran- 

situ. — Right  of  Possession  by  Vendee,  under  Oontractfor  Sale. — Ou^ 

torn  of  Merchants, — Charge  for  Storage  what  evidence  of, — IsMurance, 

^  effect  of  on  Delivery, — Ddivery  of  Samples^  effect  of 

1.  A  vendor  of  goods,  so  long  as  they  are  in  his  possession,  or  in  the  onstody 
of  his  agents,  and  while  they  are  in  transit  from  him  to  the  yendee,  has  the 
right  to  refuse  or  countermand  the  finid  delivery,  if  the  vendee  be  in  fiiiling 
oiroumstanoes. 

2.  The  rejection  of  evidence  as  to  constructive  delivery  and  the  contract  of 
sale,  is  unimportant  where  the  goods  retained  had  not  been  removed  after 
the  sale,  but  continued  in  the  stores  and  custody  of  the  vendor,  until,  the 
insolvency  of  the  vendees.  On  their  failure  the  vendors  had  the  right  of 
retention  for  unpaid  purchase-money,  where  no  rights  of  third  persons  had 
intervened. 

Certificate  from  Nisi  Prius. 

This  was  an  action  of  trover  brought  February  10th  1868,  by 
Henry  White  and  James  Stevens,  trading  as  White,  Stevens  k  Co., 
to  the  use  of  Isaac  S.  Waterman,  their  assignee,  for  the  benefit 
of  creditors,  against  Samuel  Welsh,  William  Welsh,  and  John 
Welsh,  trading  as  S.  4;  W.  Welsh,  for  the  conversion  of  two 
hundred  and  thirteen  hogsheads,  twenty-five  tierces,  and  two 
barrels  of  Cuba  sugars. 

The  facts  of  the  case  are  as  follows : — 

On  the  Ist  of  April  1857,  Messrs.  Aviles  and  Le  Blanc 
chartered  a  vessel  named  D.  G.  Wilson,  for  a  voyage  from 
Baltimore  to  Cienfuegos,  to  brine  a  cargo  back  to  Baltimore,  or 
Philadelphia,  or  New  York,  or  Soston.  On  the  10th  of  June 
1857,  a  cargo  of  sugar  was  shipped  on  this  vessel  at  Cienfuegos, 
consigned  to  the  firm  of  Samuel  k  William  Welsh,  commission 
merchants,  in  Philadelphia.  The  cargo  arrived  safeljr  in  Phila- 
delphia; passed  through  the  custom-house;  was  weighed,  and 
the  weight  marked  upon  each  hogshead,  tierce,  and  barrel.  For 
some  purpose,  the  casks  were  also  marked,  before  their  ship- 
ment, with  certain  marks,  by  which  they  could  be  identified,  as 
"  Concepcion,*'  "Sabina,"  &c.  After  they  had  been  weighed 
by  the  custom-house  officers,  they  were  housed  in  the  stores  of 
the  defendants — a  part  in  one  store,  and  a  part  in  others.  Some 
of  the  brands  or  marks  were  placed  by  themselves  in  one  room, 
and  in  one  or  more  of  the  stores  the  brands  were  mixed. 

The  defendants  thus  having  received  and  stored  the  property, 
sold  to  Garrett  &  Martin  ten  hogsheads,  and  to  Brock,  Emei^  k 
Co.  ten  hogsheads ;  and  on  the  11th  of  July  1857,  Messrs.  Field 
&  Keehmle,  merchandise  brokers,  acting  under  the  orders  of  the 
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defendants,  contracted  to  sell  the  entire  cargo  (two  hundred  and 
ninety-five  hogsheads,  thirty-six  tierces,  five  barrels)  to  the 
plaintiffs,  at  the  custom-house  weight,  at  the  rate  of  ten  cents 
per  pound,  one  per  cent  off,  the  purchaser  to  have  four  months' 
credit  from  July  15th,  and  have  the  remainder  of  the  months' 
storage  and  insurance ;  that  is,  they  would  be  allowed  to  leave 
the  sugars  remain  in  the  stores  of  the  defendants,  without  charge, 
until  August  9th,  the  expiration  of  the  month  from  the  day  when 
they  were  taken  into  the  stores ;  and  they  were  also  to  have  the 
benefit  of  the  insurance  which  covered  them  during  that  month. 
They  were  also  to  have  the  benefit  of  the  sales  which  the  defend- 
ants had  made  of  the  twenty  hogsheads  to  Garrett  &  Martin, 
and  to  Brock,  Emery  k  Co.,  which  had  been  made  at  a  higher 
price. 

This  transaction  took  place  not  at  the  store  of  the  defendants, 
where  the  sugars  were,  but  at  the  place  of  business  of  the  mer- 
chandise brokers,  and  the  sale  was  made  by  sample. 

A  note  of  the  sale — what  is  called  a  bought  note — describing 
it  and  its  terms,  was  sent  to  the  defendants  and  entered  upon 
their  books;  and  on  the  same  day,  July  11th,  a  bill  of  parcels 
was  made  out  by  them  for  White,  Stevens  &  Co.,  in  which  they 
are  charged  with  all  the  sugar,  amounting  to  454,878  pounds, 
and  credited  it  with  the  one  per  cent,  discount,  and  with  the 
proceeds  of  the  sales  to  Oarrett  k  Martin,  and  Brock,  Emory  & 
Co.,  as  stipulated  in  the  contract  of  sale,  and  showing  the  balance 
due  to  be  $41,831.36. 

On  the  29th  day  of  July  1857,  the  plaintiffs  gave  to  the 
defendants  their  nine  promissory  notes  for  the  purchase-money, 
dating  them  so  that  they  might  fall  due  at  an  average  time  of 
four  months  from  July  15,  according  to  the  terms  of  the  contract 
of  sale.  For  these  notes  the  de^ndants  gave  their  receipts, 
stating  therein  that,  when  paid,  they  would  be  in  full  for  bill 
which  had  been  rendered  on  the  11th  of  the  same  month.  At 
the  same  time,  Mr.  White,  one  of  the  plaintiffs,  asked  that  the 
sugars  might  be  insured  under  the  defendants'  policies,  after  the 
expiration  of  the  month  then  current ;  and  in  compliance  with 
his  request,  the  insurances  then  effected  were  suffered  to  remain 
without  reduction. 

These  sugars  still  continued  in  the  stores  of  the  defendants. 
Those  sold  to  Oarrett  &  Martin,  and  Brock,  Emery  k  Co.,  were, 
however,  delivered ;  and,  under  orders  from  Field  k  Eeehmle, 
who  became  the  brokers  of  the  plaintiffs,  after  the  sale  to  them, 
forty-two  hogsheads  and  two  tierces  were  delivered  August  26th 
and  August  28th,  to  White,  Hart  k  Co.,  who  bought  from  the 
plaintiffs.  Under  the  same  orders,  on  the  7th  of  September, 
twenty  hogsheads  and  eleven  tierces  were  delivered  to  Andrews 
k  Morris,  who  were  acting  for  White,  Stevens  k  Co. 
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With  the  exception  of  the  sugars  that  had  been  remoyed  as 
above  stated,  they  all  remained  in  the  stores  of  S.  &  W.  Welsh 
until  the  14th  and  23d  of  November,  when  they  were  sold  and 
delivered  to  Newhall  &  Co.,  at  the  price  of  seven  cents  per  pound. 

White,  Stevens  &  Co.  suspended  on  the  80th  of  September 
1867.  A  meeting  of  their  creditors  was  held  on  the  12th  of 
October  1867.  Mr.  John  Welsh,  one  of  the  firm  of  8.  4;  W. 
Welsh,  was  present.  A  statement  of  the  aSlairs  of  White, 
Stevens  &  Co.  was  laid  before  the  meeting.  A  committee,  con- 
sisting of  William  Welsh,  one  of  the  defendants,  E.  H.  Pitler, 
and  Samuel  Grant,  were  appointed  to  investigate  the  affairs  of  ' 
the  firm,  and  report  to  a  future  meeting. 

The  statement  showed  sugar  debit  968,500.  This  item  was 
the  statement  of  the  sugars  they  had  on  hand,  and  which  were 
assets  for  the  payment  of  debts.  It  was  testified,  that  Mr. 
Stevens  had  stated  at  that  meeting,  loud  enough  to  have  been 
heard  by  Mr.  John  Welsh,  "  that  they  had  a  lot  of  sugars  at  Mr. 
Welsh's."  The  statement  showed  the  debts  due,  including  the 
notes  hereinbefore  mentioned,  and  the  assets  on  hand,  including 
the  sugars  in  question,  and  no  objection  was  made  by  Mr.  John 
Welsh  at  that  time  to  the  statement.  He  did  not,  in  any 
manner,  claim  to  hold  the  sugars^  or  to  have  any  lien  upon 
them,  nor  say  anything  concerning  them. 

Another  meeting  of  the  creditors  was  held  on  the  8d  of 
November  1857,  and  then  Mr.  William  Welsh  stated  that 
defendants  intended  to  hold  the  sugars  which  remained  in  their 
warehouse  as  security  for  their  remaining  unpaid  notes.  On  the 
same  day,  November  8d,  defendants  wrote  to  White,  Stevens  & 
Co.,  notifying  them  that  they  would  retain  the  balance  of  the 
sugars,  per  "  D.  G.  Wilson,"  as  security  for  the  five  notes  still 
held  bv  them,  amounting  to  $23,239.64.  On  the  11th  of 
November  1867,  White,  Stevens  &  Go.  made  an  assignment  to 
Isaac  S.  Waterman  of  all  their  estate  and  effects,  in  trust,  for 
the  benefit  of  their  creditors.  On  the  8d  of  December  1867, 
Isaac  S.  Waterman  demanded  the  sugars  of  the  defendants, 
making  the  tender  of  all  charges  thereon.  To  this  demand 
defendants  answered  by  referring  Mr.  Waterman  to  their  note 
to  White,  Stevens  &  Co.,  of  November  3d. 

This  suit  was  then  brought  in  the  name  of  White,  Stevens  k  Co., 
to  the  use  of  Isaac  S.  Waterman,  assignee,  as  hereinbefore  stated, 
to  recover  damages  for  the  conversion  of  the  sugars  in  question. 
The  declaration  was  filed  February  17tii  1858,  and  defendants 
filed  their  plea  of  ^^  not  guilty"  on  the  same  day.  The  case  was 
tried  before  his  Honour,  Judge  Strong,  at  Nisi  Prius. 

On  the  trial,  several  exceptions  were  taken  to  the  rejection 
and  admission  of  evidence,  all  of  which  are  set  out  at  length  in 
the  annexed  specifications  of  error. 
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The  learned  judge  before  whom  the  case  was  tried,  charged 
the  jury  as  follows  : — 

"  This  case  is  important,  not  only  on  account  of  the  amount 
in  controversy  between  the  parties,  but  also  on  account  of  the 
principles  involved  in  it,  and  which  must  govern  its  determina- 
tion. What  those  principles  are,  it  is  my  duty  to  explain  to  vou, 
and  assist  you,  so  far  as  I  can,  in  applying  them  to  the  facts 
which  are  in  evidence. 

"  In  order  to  enable  the  plaintiSb  to  maintain  their  action,  it  is 
necessary  for  you  to  find  that  three  things  have  been  proved. 

**  1.  That  the  plaintiffs  were  the  owners  of  the  sugar,  that  is, 
that  theproperty  in  the  sugar  was  theirs. 

*^  2.  That  the  plaintiffs  had  a  right  to  the  possession  of  the 
property  when  the  alleged  conversion  took  place. 

"  3.  That  the  defendants  converted  the  property  to  their  own 
use. 

^^  Each  of  these  things  is  essential  to  the  maintenance  of  the 
action ;  and  to  each,  so  far  as  may  be  necessary,  I  will  direct 
your  attention,  as  well  as  to  the  eviaence  which  bears  upon  it,  and 
by  which  the  fact  is  attempted  to  be  proved.  Before  doing  so, 
however,  it  may  be  well,  perhaps,  to  call  your  attention  to  the 
history  of  the  case." 

[Here  his  Honour  stated  the  facts  of  the  case  briefly,  and  then 
continued :] 

"  Let  me  turn  your  attention  now  to  the  first  of  the  three  facts 
which  I  have  already  said  are  necessary  to  be  proved  in  order  to 
enable  the  plaintiffs  to  maintain  this  action.  Is  it  proved  that 
the  property,  the  ownership  of  the  sugars,  became  vested  in 
White,  Stevens  4;  Co.  ?  You  will  observe  that  at  the  time  when 
the  plaintiffs  gave  their  promissory  notes,  and  the  defendants 
received  them,  if  not  before,  the  sellers  had  done  all  that  the 
contract  of  sale  required  them  to  do,  in  order  to  perfect  it. 
Nothing  remained  to  be  done  to  ascertain  the  quantity,  the 
quality,  or  the  price  of  the  goods,  or  to  designate  the  subject- 
matter,  the  sale,  or  the  particular  articles  sold.  If  the  sale  had 
been  of  a  part  of  a  larger  quantity,  as,  for  example,  fifty  hoes- 
heads  out  of  a  hundred,  or  a  hundred  and  ninety-five  hogsheads, 
without  describing  what  particular  hogsheads,  or  anything  had 
remained  to  be  done  to  ascertain  either  the  quantity  or  the  price, 
the  sale  would  have  remained  incomplete,  and  the  ownership  of 
the  goods  would  not  have  passed  to  the  buyers.  But  the  price 
and  quantity  had  been  ascertained.  The  sugars  had  been  weighed, 
and  the  agreement  was  to  take  them  at  that  weight.  The  price 
had  been  defined,  and  notes  were  given  and  received  for  the 
amount.  Nor  was  it  a  sale  of  part  of  a  lot  of  goods.  There  was  no 
uncertainty  respecting  the  precise  thing  bought  and  sold.  The 
particular  goods  were  specified.    They  were  the  cargo  of  the 
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D.  G.  Wilson,  and  the  hogsheads,  tierces,  and  barrels  were  marked 
and  iidentified  in  the  contract  by  those  marks. 

''  The  law  is  that  when  a  bargain  is  struck,  the  terms  of  sale 
agreed  upon,  the  property  specified,  and  everything  which  the 
seller  has  to  do  with  the  goods  is  complete,  the  contract  of  sale 
becomes  absolute  without  delivery,  and  the  property  vests  in  the 
buyer. 

"  I  am  of  opinion,  therefore,  gentlemen,  that  the  title  to  the 
property  passed  to  White,  Stevens  &  Co.,  under  the  contract  of 
sale  proved,  and  that  delivery  was  not  necessary  to  complete 
their  ownership. 

"  But  it  is  not  only  necessary  for  the  plaintiffs  to  make  out 
that  they  became  the  owners  of  the  goods  by  the  contract  of  sale, 
but  it  must  also  be  proved  that  they  nad  a  right  to  the  possession 
at  the  time  when  the  alleged  conversion  took  place. 

"  Ordinarily,  the  ownership  of  personal  property  carries  with 
it  the  right  of  possession,  but  it  is  not  always  so.  Familiar  illus- 
trations of  this  abound;  thus,  a  man  may  rent  his  household 
furniture  to  another.  He  is  still  the  owner,  but  the  tenant  has 
the  right  of  possession  even  against  him.  So  if  a  man  leaves 
his  carriage  with  a  carriage-maker,  to  be  repaired,  and  the  work 
is  done,  the  carriage-maker  has  the  right  to  hold  possession  until 
he  is  paid  for  his  work. 

"  So  if  goods  are  sold  for  cash,  or  sold  and  nothing  is  said  as 
to  the  time  of  delivery  or  payment,  it  is  a  cash  sale.  If  the 
goods  are  specified,  the  quantity  and  price  fixed,  the  title  passes, 
the  buyer  becomes  the  owner ;  he  has  the  right  of  property.  If 
they  are  consumed  by  fire  it  is  his  loss,  but  he  has  no  right  to 
the  possession.     He  cannot  take  the  goods  until  he  pays  the  price. 

"  But  if  goods  are  sold  on  credit,  and  nothing  is  agreed  upon 
as  to  the  time  of  obtaining  possession,  the  buyer  is  generally 
entitled  to  immediate  possession.  Then  he  has  in  most  cases 
both  the  right  of  property  and  the  right  of  possession.  Yet  his 
right  to  the  possession  is  not  indefeasible.  If  he  becomes  in- 
solvent before  he  obtains  possession,  his  right  to  it  is  gone. 
The  seller  may  then  refuse  to  deliver  to  him  the  goods,  and  may 
hold  on  to  them  until  the  price  is  paid,  until  the  whole  debt  is 
paid.  I  repeat,  gentlemen,  for  this  is  an  important  principle, 
and  has  a  material  bearing  upon  this  part  of  the  case :  If  goods 
are  sold  on  credit,  but  the  purchaser  suffer  them  to  remain  in 
possession  of  the  seller,  until  the  term  of  credit  has  expired,  or 
until  the  purchaser  becomes  insolvent,  the  seller's  right  to  hold 
possession  revives,  and  the  buyer  cannot  claim  to  take  the  goods 
from  him  without  first  paying  the  price.  This  right  of  the  seller 
grows  out  of  his  former  ownership,  and  is  allowea  by  the  law  on 
account  of  its  obvious  justice.  When  a  buyer  becomes  insolvent 
before  obtaining  possession  of  property  purchased,  it  is  manifestly 
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inequitable  that  die  seller's  goods  should  be  applied  to  the  pay^ 
ment  of  the  general  creditors  of  the  purchaser,  and  the  seller  be 
left  unpaid.  Accordingly,  while  the  possession  remains  with 
the  seller,  he  is  not  bound  to  give  the  goods  up  after  the  buyer 
has  failed.  This  right  of  the  seller  is  so  favoured  by  tLe  law, 
that  even  if  he  has  parted  with  the  possession,  and  delivered  the 
goods  to  a  carrier  to  be  transmitted  to  the  buyer,  he  may  still 
stop  them  on  their  way  and  resume  possession,  if  the  buyer  be-^ 
comes  insolvent  before  they  reach  their  place  of  destination.^ 
There  is  at  least  equal  reason  for  allowing  him  to  hold  on  to  the 
goods  when  he  has  never  parted  with  their  custody,  or  with  the 
control  over  them.  Yet  if  the  goods  have  been  delivered,  if  the 
seller  has  parted  with  the  possession,  and  the  buyer  has  obtained 
it,  and  then  became  insolvent,  there  is  no  right  in  the  seller  to 
take  back  the  possession. 

^'  Even  if  they  subsequently  come  back  to  his  custody,  and 
under  his  control,  his  risht  to  retain  them  is  gone.  There  hasr 
been  an  interruption  of  his  possession,  which  is  fatal  to  his  claim; 
to  hold  the  goodis  as  security,  merely  on  account  of  the  insolvencj 
of  the  purchaser. 

^^  And,  gentlemen,  I  hold,  and  so  instruct  you,  that  these  prin- 
ciples are  applicable  to  the  present  case.  The  defendants  were 
factors,  and  received  these  sugars  to  sell  on  commission.  They 
paid  the  freight,  the  duties,  <&ayage,  cooperage,  and  other  ex- 
penses, and  charged  to  their  consignors,  storage,  insurance,  and 
expenses  severalbry  as  well  as  percentage  for  guarantee.  In 
answer  to  the  drafts  of  the  consignors  they  remitted  the  net  price- 
of  the  goods,  and  when  the  plaintiffs  became  insolvent  they  had. 
paid,  as  the  account  current  given  in  evidence  shows,  more  than 
the  entire  value  of  the  cargo  of  the  D.  6.  Wilson.  Without 
entering  into  the  reasons  why  I  think  so,  I  ^ve  you  as  the  law,, 
that  having  sold  the  sugars  on  the  11th  of  July,  and  taken  the^ 
notes  of  White,  Stevens  &  Co.,  payable  in  four  months,  when 
the  purchasers  became  insolvent  on  the  30tb  of  September,  these, 
defendants  had  a  right  to  retain  all  the  goods  which  had  not 
been  delivered  until  they  received  the  price  unpaid. 

^^  It  therefore  becomes  very  important  to  inquire  whether  there 
was  such  a  delivery  of  those  sugars  which  remained  in  the* 
defendants'  stores,  as  iff  sufficient  to  defeat  their  right  to  hold 
them,  after  White,  Stevens  k  Co.  became  insolvent.  That  the 
hogsheads  were  not  removed  until  after  the  80th  of  September  ia 
not  denied,  but  there  might  have  been  a  delivery  without  a 
removiJ,  a  sufficient  delivery  to  put  an  end  to  all  right  of  the 
sellers  to  retain  them,  and  the  principal  contest  in  this  case  haa 
been,  whether  any  of  the  facts  proved  would  in  law  warrant  yoUf 
in  coming  to  the  conclusion  that  such  a  delivery  took  place. 

^Ln  determining  this,  it  ianot  necessary  to  define  sharply  what 
2  Wjeu— 2o 
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delivery  is.  Generally  it  may  be  said  to  be  a  handing  over  of 
the  possession,  a  parting  with  it  by  the  seller,  and  a  taking  it  by 
the  buyer.  It  is  not  a  handing  over  of  the  title  or  ownership, 
but  of  the  present  enjoyment.  It  is  the  giving  up  the  control 
of  the  goods  which  takes  away  the  right  of  the  vendor  to  retain 
after  the  vendee  becomes  insolvent. 

"  Generally,  whether  a  thing  sold  was  delivered  or  not,  is  a 

Question  of  fact  for  the  jury  to  determine;  but  they  must 
etermine  it  according  to  the  evidence,  and  according  to  the 
law.  You  would  not  be  at  liberty  to  find  that  an  unexecuted 
intention  to  surrender  the  possession  of  the  sugars  was  delivery, 
and  if  there  be  no  legal  evidence  of  delivery,  none  can  be  pre- 
sumed.    There  is  then  nothing  for  the  jury  to  pass  upon. 

*^  The  evidence  which  in  this  case  has  been  submitted,  and  relied 
upon,  to  prove  such  a  delivery  as  takes  awav  the  legal  right  of 
the  vendors  to  retain  the  sugar,  is  that  which  is  supposed  to 
arise  from  the  contract  itself;  from  the  words  of  the  policies  of 
insurance ;  from  the  removal  of  part  of  the  cargo  on  the  orders 
of  Field  &  Eeehmle,  in  favour  of  purchasers  of  those  parts  from 
White,  Stevens  &  Co.,  and  from  the  taking  of  samples.  I  pro- 
pose to  call  your  attention  to  each  of  these,  and  inquire  whether 
in  law  any  one  or  all  combined  furnishes  any  evidence  that  the 
sugars  remaining  in  the  stores  had  been  delivered  before  the  30th 
of  September  1867 — so  delivered  as  ta  interrupt  the  defendants' 
possession,  and  destroy  their  right  to  retain. 

"  It  is  contended  that  the  provision  in  the  contract  of  sale, — 
*  remainder  of  month's  storage  and  fire  insurance  to  buyer,' — 
made  the  Messrs.  Welsh  the  warehousemen  of  the  plaintiffs,  and 
therefore  passed  the  possession  to  the  plaintiffs.  There  is  no 
evidence  of  anv  express  arrangement  between  the  parties  respect- 
ing storage,  other  than  that  contained  in  the  bought  note.  None 
whatever  that  they  were  or  were  not  to  pay  storage  after  the  ex- 

Siration  of  the  first  month.  It  may  be  presumed  that  the 
[essrs.  Welsh  would  have  charged  it,  if  the  sugars  had  been 
taken  away  after  the  month,  but  there  was  no  express  contract 
to  that  effect.  If  there  had  been,  and  the  agreement  had  gone 
farther  and  provided  that,  after  the  first  month  the  Wekhes 
should  hold  the  goods  as  the  warehousemen  of  the  plaintiffs,  then 
the  possession  of  the  Welshes  under  such  an  agreement  would 
have  been  the  possession  of  the  plaintiffs,  and  there  would  have 
been  evidence  of  a  delivery.  But  there  is  no  such  proof,  and 
the  question  therefore  is,  what  was  the  effect  of  the  provision  in 
the  contract  as  proved  upon  the  goods  in  the  store  ?  It  merely 
relieved  the  buyers  from  paying  storage  up  to  August  9th.  Or, 
if  it  be  considered  that  the  storage  was  a  part  of  the  considera* 
tion  of  their  purchase,  and  that  they  paid  storage  during  the 
first  months  it  makes  no  difference  in  my  judgment.    If  it  was  a 
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charge  of  storage,  then  it  was  for  a  time  commencing  before  the 
plaintiffs  had  any  right  to  the  delivery  of  the  goods,  for  their 
notes  were  not  given  until  July  29th.  It  was,  consequently,  no 
acknowledgment  of  delivery.  But,  apart  from  this,  the  rule  of 
law  is  that  a  mere  charge  of  storage,  even  if  it  is  paid,  is  no  evi- 
dence that  goods  sold  on  credit,  and  remaining  in  the  store  of  a 
vendor,  have  been  delivered,  so  as  to  defeat  ms  right  to  retain 
them,  if  the  vendee  becomes  insolvent. 

'^  I  instruct  you,  therefore,  gentlemen,  that  there  is  nothing 
in  any  contract  which  has  been  proved  in  this  case  to  pay 
storage,  or  in  the  charge  of  storage,  that  tends  to  prove  delivery, 
or  that  interferes  with  the  right  of  the  Messrs.  Welsh  to  hold  on 
to  the  goods  sold,  after  the  80th  September. 

"Nor  do  I  discover  anything  in  the  policies  of  insurance 
which  have  been  given  in  evidence,  which  would  justify  you  in 
finding  that  there  had  been  any  delivery  of  the  sugars  in  the 
stores.  Six  have  been  given  in  evidence.  Five  of  them  were 
taken  out  before  the  month  of  July  1857.  No  words  in  them, 
therefore,  could  be  evidence  that  a  delivery  had  been  made 
under  a  contract  not  in  existence  when  they  were  written.  The 
sixth  was  taken  out  in  July,  but  it  does  not  refer  in  terms  to 
these  goods,  and  it  was  written  before  White,  Stevens  k  Co. 
were  entitled  to  any  possession  of  the  sugars,  before  they  had 
given  their  notes. 

"Next,  what  is  the  legal  effect  of  the  delivery  of  the  parcels 
sold  to  White,  Hart  &  Co.? 

"  There  is  evidence  that  after  the  sale  was  made  to  the  plain- 
tiffs, and  after  thev  had  given  their  notes,  portions  of  the  sugars 
were  taken  away  from  the  defendants'  stores,  with  their  consent, 
under  orders  drawn  by  Field  &  Eeehmle,  and  probably  at  the 
instance  of  White,  Stevens  k  Co.  Andrews  4;  Morris  obtained 
some,  and  White,  Hart  k  Co.,  others.  These  removals  were 
made  on  the  26th  and  28th  August,  and  on  the  7th  of  September. 
After  the  plaintiffs  had  given  nieir  notes,  undoubtedly  the  hogs- 
heads and  tierces  thus  taken  away  were  delivered,  and  were  no 
longer  liable  to  be  retained  by  the  defendants,  even  if  they  had 
again  come  into  their  possession.  But  did  the  removal  of  these 
lots,  with  the  consent  of  the  defendants,  constitute  an  absolute 
delivery  of  those  which  were  not  taken  ^wav,  but  which  remained 
in  the  stores  until  after  the  failure  of  White,  Stevens  k  Co.? 
For  the  contest  here  is  in  regard  to  the  remaining  sugars.  The 
rule  of  law  is,  that  a  delivery  of  a  portion  of  goods  included  in 
a  contract  of  sale,  is  a  delivery  of  the  whole  only  when  the 
delivery  of  such  portion  is  in  the  name  or  place  of  the  whole, 
and  is  intended  to  be  a  delivery  of  the  whole.  Therefore,  the 
removal  of  the  portions  of  these  sugars  which  were  taken  from 
the  warehouse  of  the  defendants,  by  the  directions  of  Field  k 
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Eeehmle^  and'  at  the  instance  of  the  plaintifis  after  the  sale  to 
them,  was  not  of  itself  more  than  a  deliverj^  of  the  partienlar 
goods  taken  away*  It  did  not  necesaarilj  disturb  the  possession 
of  the  sellers  as  to  those  not  removed,  or  take  away  their  right 
to  hold  on  to  them  until  the  price  was  paid.  To  give  to  the 
deliyerj  of  the  portions  taken  away  such  an  effect,  to  make  it  a 
delivery  of  the  whole,  it  is  necessary  that  it  should  have  been 
proved  that  they  were  delivered  in  the  name  of  the  whole,  and 
with  the  intention  that  in  giving  up  the  possession  of  those  hogs- 
heads they  were  giving  up  the  possession  of  the  whole.  Nor  did 
the  giving  up  a  part  to  the  purchasers  of  White,  Stevens  &  Go. 
become  a  deUvery  of  the  remainder,  because  Messrs.  Samuel  k 
William  Welsh  did  not  avoir  or  express  an  intention  to  retain 
the  rest.  Had  the  plaintiffs,  after  die  sale  to  them,  or  had  their 
agents  sent  an  order  to  the  defendants  for  the  delivery  of  the 
whole  cargo  bought,  or  of  all  which  remained  undelivered,  and 
had  a  portion  of  the  goods  been  delivered  under  that  order,  a 
rerj  different  question  would  have  been  presented.  There  rfie 
dehvery  of  the  portion  would  have  been  in  the  name  of  the  whole. 
But  the  orders  here  were  entirely  different.  They^  were  not 
orders  for  the  whole.  They  were  orders  for  portions.  The 
deliveries  were  upon  the  orders,  and  were  therefore  deliveries 
of  portions.  In  such  a  case,  the  law  does  not^  presume  that 
the  delivery  of  such  portion  is  a  delivery  of  the  whole.  Yoa 
would  not,  therefore,  be  warranted  by  the  facts  that  White, 
Stevens  k  Go.  sold  parcels  of  these  sugars  to  White,  Hart  k  Go. 
and  to  Andrews  k  Morris,  and  that  these  purchasers  removed  liie 
parcels  sold  to  them  from  the  defendants'  warehouse,  before  the 
insolvency  of  the  plaintiffs — I  say  that  you  would  not  be  war* 
ranted  in  finding  that  the  remainder  of  the  sugars^  not  removed' 
were  delivered,  so  as  to  bar  the  defendants'  right  to  retain  them' 
until  the  price  was  paid. 

^It  is  next  contended  on  the  part  of  the  pbintifis,  that  the 
delivery  of  the  samples  furnished  to  Field  k  Keehmle,  by  which 
they  made  the  sale  to  the  plaintiffs  on  the  11th  of  July  1857, 
constituted  a  delivery  of  the  whole  lot  purchased.  I  do  not 
think  so.  Even  if  the  samples  which  Field  k  Keehmle  first  had^ 
were  at  the  sale  placed  in  the  possession  of  White,  Stevens  k  Co.,- 
it  was  not  for  the  purpose  of  delivery.  Field  k  Keehmle  were' 
mere  merchandise  brokers^  Their  power  was:  to  make  the  con-^ 
tract  of  sale  for  their  principals,  lliey  had  no  power  to  deliver 
the  ffoods*  And,  besides,  at  that  time,  the  plaintiffs  were  not- 
entitled  to  have  delivery  made.  They  had  bought  on  credit  ;* 
and,  by  the  terms  of  sale,  as  evidenced  in  the  oiU  of  parcels* 
delivered  to  them,  they  were  to  give  their  notes^  at  four  months, 
before  they  would,  be  entitled  to  the  possession.  These  notes* 
were  not  given  until  the  29th  of  July.     Until  that  day,  there- 
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fore,  they  bad  no  right  to  the  possession.  The  samples,  if  thej 
obtained  them  at  all,  were  obtained  on  the  11th  of  the  month, 
eighteen  days  previous.  They  could,  therefore,  neither  havB 
been  given  nor  received  with  the  intention  of  delivering  the 
goods  bought 

^*  Again,  it  is  contended,  that  the  resamQpling  of  the  goods  by 
the  sampler  of  Field  4;  Keehmle,  when  they  were  acting  at 
brokers  of  White,  Stevens  k  Co.,  with  Idie  knowledge  and  con- 
sent of  the  defendants,  constitutes  a  delivery,  and  that  the 
defendants  are  estopped  from  denying  it.  This  proposition 
assumes  that  the  act  of  resampling  by  the  asents  of  the  plain- 
tiffs, with  the  knowledge  and  consent  of  the  defendants,  has  1>een 
proved.  The  only  evidence  on  this  subject  is  to  be  found  in  the 
testimony  of  Samuel  Field.  He  testifies:  ^  We  had  occasion  to 
send  samples  of  these  sugars  to  ITew  York,  in  September,  for 
White,  Stevens  k  Co.';  I  can't  say  whether  they  were  fresh 
samples,  but  my  impression  is  that  they  were  fresh;  our  sampler, 
I  presume,  took  them^  I  can't  say;  i  have  no  knowledge  upon 
the  subject.'  Having  no  personal  knowledge  upon  {he  subject, 
of  course  his  testimony  cannot  prove  l^at  fresh  sample  were 
taken.  But,  even  if  they  were,  no  delivery  orders  had  been 
given,  as  had  been  for  all  the  casks  actually  delivered  and 
removed.  And  it  does  not  appear  that  they  were  taken  by  plain- 
tiffs' orders,  nor  is  there  anything  to  show  that  the  act  was 
intended  to  be  a  taking  of  the  possession.  £ad  th^  samples 
been  taken  by  White,  Stevens  &  Co.,  after  diey  gave  their  notes 
for  the  purchase-money,  or  by  any  one  authorized  by  them  to 
receive  delivery,  a  different  question  would  have  arisen. 

^  Taking  samples  under  such  circumstances,  has  been  held  to 
be  evidence  from  which  a  jury  might  infer  delivery.  But  the 
circumstances  in  this  case  are  widely  different.  There  is  no 
proof  that  Field  &  Keehmle  were  authorised  to  xeceive  delivery. 
They  were  the  merchandise  brokers  of  the  plaintiffs,  their  aeents 
to  make  contracts  of  sale,  and  then  draw  orders  for  the  delivery 
to  the  purchasers.  Their  taking  samples  under  these  circunn 
stances,  is  no  evidence  of  a  deHvery  of  the  goods  to  White, 
Stevens  k  Co.,  under  the  contract  of  sale  to  them. 

"  I  do  not  deem  it  necessary  to  call  your  attention  to  the  proof 
which  has  been  submitted  to  show  thiLt  possession  never  was 
delivered,  such  as  the  retention  of  the  keys  of  the  storehouses, 
the  custody  over  them  maintained  by  defendants'  porter,  &c. 
It  is  an  uncontroverted  fact  that  the  sugars  remained  undisturbed 
in  the  defendants'  stores  and  under  the  defendants'  locks  and 
keys,  until  after  the  insolvency  of  the  plaintiffs.  At  any  time 
before  that  the  plaintiff  might  have  removed  them,  and  the 
defendants  could  not  have  prevented  it.  But,  when  White, 
Stevens  k  Co.  failed,  the  rights  of  the  parties  became  different.. 
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Then,  if  the  sugars  had  not  been  delivered  before,  if  the  plain- 
tiffs had  not  taken  possession,  the^  no  longer  had  a  right  to  the 
{possession  until  they  paid  the  price,  and  the  defendants  could 
awfully  hold  on  to  the  goods. 

^'  The  burden  of  the  proof,  then,  is  upon  the  plaintiffs,  to  show 
that  they  had  taken  possession  before  the  30th  of  September, 
when  they  failed. 

^^  After  a  careful  examination  of  the  evidence,  gentlemen,  I  am 
unable  to  see  that  such  proof  has  been  given,  or  that  there  is 
any  evidence  from  which  it  can  be  inferred. 

'*'  The  plaintiffs,  then,  have  failed  in  making  out  the  second  fact, 
which,  as  I  have  told  you,  is  necessary  in  order  to  enable  them 
to  maintain  this  action.  I  mean  that  they  have  not  proved  that 
they  had  a  right  of  possession  at  the  time  when  the  conversion 
is  alleged  to  have  taken  place. 

^'  I  am  asked,  however,  to  instruct  you  that  the  defendants  could 
not  exercise  the  right  of  seUers  to  retain  the  goods  sold  to  White, 
Stevens  k  Co.,  for  their  price,  without  having  the  promissory 
notes,  received  in  settlement  for  the  same,  ready  to  return  to  the 
makers  from  the  time  of  their  insolvency.  I  decline  so  instruct- 
ing you.  The  insolvency  of  the  buyer,  and  the  retention  of  the 
goods,  are  not  a  rescission  of  the  contract  of  sale. 

^^  Nor  does  the  fact  that  the  defendants  parted  with  some  of  the 
notes  of  the  buyers,  without  recourse  to  themselves,  stand  at  all 
in  the  way  of  their  exercising  their  right  to  retain  the  sugars 
until  all  the  notes  which  they  still  hela  are  paid.  The  vendees, 
after  their  insolvency,  were  not  entitled  to  the  possession  until 
they  paid  the  whole  price. 

"  Nor,  gentlemen,  is  there  anything  in  the  case  to  prove  that 
the  defendants  did  anything  after  the  plaintiffs  became  insolvent, 
either  to  estop  themselves  from  asserting  their  right  to  retain, 
or  to  waive  any  right  which  they  then  had.  Neither  the  silence 
of  Mr.  John  Welsh  at  the  first  meeting  of  the  creditors,  nor  the 
action  of  Mr.  William  Welsh  upon  the  committee,  nor  their 
letter  of  the  2d  of  November  1867,  claiming  to  hold  the  ffooda 
as  security,  nor  their  subsequent  sale  of  the  sugars  to  Mr.  New- 
hall,  can  be  construed  as  a  waiver  or  estoppel,  and  there  is  no 
evidence  of  a  waiver  or  estoppel. 

"  It  follows  that  we  have  nothing  to  do  with  the  sale  of  the 
sugars  to  Newhall  on  the  14th  of  November.  If  the  defendants 
then  transcended  their  rights,  it  may  be  determined  in  another 
action,  if  any  one  has  been  injured.  The  only  question  which 
is  material  now  is,  whether  they  had  a  right  to  retain  the  pos- 
session of  the  sugars  which  remained  in  their  stores,  after  the 
plaintiffs  became  insolvent ;  and  I  am  of  opinion  that  they  had, 
consequently  that  the  plaintiffs  had  no  longer  a  right  to  the 
possession. 
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"  This  view  of  the  case,  which  I  feel  bound  to  take,  renders  it 
unnecessary  for  me  to  direct  jour  attention  to  the  proof  of  con- 
version which  has  been  given.  Were  it  necessary  to  pass  upon 
that,  there  is  evidence  of  a  conversion  before  the  plaintiffs' 
assignment  to  Waterman,  in  regard  to  which  you  would  probably 
have  but  little  difficulty.  But  no  conversion  is  alleged  to  have 
been  made  before  the  plaintiffs  became  insolvent,  and  after  that 
time  they  had  no  right  to  the  possession. 

<^  Upon  the  law,  tnen,  gentlemen,  your  verdict  must  go  for  the 
defendants." 

Under  this  charge,  which  was  also  excepted  to,  there  was  a  ver* 
diet  and  judgment  in  favour  of  defendants.  .  WTiereupon,  at  the 
instance  of  plaintiffs,  the  case  was  certified  to  the  Supreme  Court 
in  banc,  where  the  following  matters  were  assigned  for  error  :— 

1.  The  learned  judge  who  tried  the  cause  erred  in  refusing 
to  permit  plaintiffs*  counsel  to  show  by  William  C.  Keehmle, 
a  witness  examined  on  their  behalf,  tnat  by  the  established 
usage  among  the  mercantile  men  of  Philadelphia,  the  custom  is 
that  if  goods  are  stored  in  a  warehouse  (in  all  cases  in  which 
storage  or  warehouse  rent  is  or  can  be  cnarged),  the  owner  of 
the  warehouse  is  entitled  to  a  full  month's  storage  or  warehouse 
rent  for  the  first  month,  and  if  the  goods  remain  for  more  than 
a  month,  then  the  charge  is  for  half  a  month,  and  so  on,  from 
half-month  to  half-month,  for  so  long  as  they  remain  ;  and  that 
this  is  so,  although  the  goods  may  be  removed  even  within  a  day 
or  a  week  after  the  beginning  of  any  month  or  half-month. 

2.  The  learned  judge  who  tried  the  cause  erred  in  refusing  to 
permit  the  plaintiffs'  counsel  to  show,  by  said  William  C.  Keehmle, 
that  by  the  certain,  uniform,  and  notorious  custom  of  the  sugar 
trade  in  Philadelphia,  it  was  implied  that  the  buyer  should  have 
the  benefit  of  the  current  month's  storage ;  and  that,  where  it 
was  so  agreed,  it  was  also  implied  that  after  the  current  month's 
storage  had  expired,  the  buyer  was  bound  for  the  storage  for 
such  a  length  of  time  as  the  goods  remained  in  the  said  ware- 
house or  store. 

8.  The  learned  judge  who  tried  the  cause  erred  in  refusing  to 
permit  the  plaintiffs'  counsel  to  show,  by  L.  C.  Madeira,  a  wit- 
ness produced  on  their  behalf,  what  was  the  meaning  of  the 
words  written  in  pencil  at  the  foot  of  the  bill  of  parcels,  which 
had  already  been  given  in  evidence  to  the  jury,  which  words  are 
as  follows : — 

**  Storage  expires  August  9th. 
Insurance  **       October  9th." 

4.  The  learned  judge  who  tried  the  cause  erred  in  refusing  to 
permit  the  plaintiffs'  counsel  to  show,  by  the  witness  L.  G.  Ma- 


Digitized  by 


Google 


408  SUPREME  COURT  IPhOadaphSa 

[White  etoLv.  Welsh  ef  40.] 

deira,  what — according  to  the  usage  and  cxurtom  preyailing 
among  the  mercantile  men  of  Philadelphia,  and  especially  those 
engaged  in  the  sugar  trade,  certain,  uniform,  and  notorious — 
was  tne  meaning  of  the  words  written  in  pencil  at  the  foot  of  the 
bill  of  parcels,  which  had  already  been  gi^en  in  evidence  to  the 
jury,  which  words  are  as  follows: — 

^  Storage  expires  August  9di. 
Insurance   "       October  9th." 

6.  The  learned  judge  who  tried  the  cause  also  erred  in  refusing 
to  permit  plaintiffs'  counsel  to  ask  L.  0.  Madeira  whether  the 
defendants  did  not  sometimes  sell  to  persons  not  considered  good, 
and,  by  an  arrangement  in  such  cases,  retain  the  goods  sold  as 
collateral  security  ? — ^to  be  followed  by  the  quratioU;,  whether  he 
had  not  charge  of  sujch  goods,  and  whether  there  was  any  such 
urrangement  made  in  this  case  ? 

6.  The  learned  judge  who  tried  the  cause  erred  in  refusing  to 
permit  the  plaintiffs'  counsel  to  ask  the  witness  L.  0.  Madeira, 
if,  from  the  nature  of  his  employment  with  the  defendants,  he 
nrould  not  haye  had  the  care  or  cluurge  of  all  goods  held  in  pledge, 
or  as  security,  by  the  defendants. 

7«  The  learned  judge  who  tried  the  cause  also  erred  in  refiiaifig 
to  permit  the  plaintifis'  counsel  to  show,  by  the  witness  L.  O. 
Madeira,  that,  from  the  nature  of  his  employment  with  the 
defendants,  he  had  cognisance  of  all  goods  held  in  pledge  by 
iJie  defendants,  and  that  the  sugars  in  question  were  not  so 
held. 

8.  The  learned  judge  who  tried  the  cause  erred  in  refusing  to 
permit  the  plaintiffs'  counsel  to  show,  by  the  witness  L.  C.  Ma* 
deira,  that  at  any  time  after  the  29th  of  July  1857,  and  before 
the  failure  of  White,  Steyens  &  Co.,  the  defendants  would  have 
permitted  the  sugars  in  question  to  haye  been  remoyed  by  White, 
£teyens  &  Co.,  without  objection,  and  that  his  knowledge  on  this 
subject  is  founded  on  his  position  in  the  house  of  the  defendants^ 
tkua  his  connection  with  this  part  of  liheir  business. 

9.  The  learned  judge  who  tried  the  cause  erred  in  refusing  to 
permit  the  plaintiffs'  counsel  to  show,  by  Wade  H.  Morris,  wit- 
diess  produced  by  plaintifis,  that,  under  twd  instructions  of  White, 
Steyens  &  Co.,  the  firm  of  Andrews  &  Morris,  merchandise 
tbrokers  in  the  city  of  Philadelphia,  did,  in  the  month  of  Sep* 
jtember  1857,  obtain  from  the  warehouse  of  d^endants,  twenty 
Jiogsheads  of  this  si^gar,  as  a  sample  of  those  remaining  on  hand 
of  the  carco  of  the  "  D.  G.  Wilson,"  and  sent  them  to  ^Baltimore, 
and  offered  the  remainder  of  the  cargo  for  sale  in  Baltimore,  by 
these  samples ;  the  learned  judge  haying  ruled  out  all  that  part 
<of  the  offer  relating  to  the  sending  them  to  Baltimore,  and  offer- 
ing the  remainder  of  the  cargo  for  sale  in  Baltimore  by  thesf 
samples. 
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10.  The  learned  judge  who  tried  the  cause  erred  in  permitting 
BIX  policies  of  insurance, — ^to  wit,  one  of  the  Royal  Insurance 
Company  for  $20,000,  dated  2d  day  of  July  1855 ;  one  of  the 
same  company  for  $10,000,  dated  18th  day  of  July  1857 ;  one 
of  the  Delaware  Mutual  Insurance  Oompany  for  $16,000,  dated 
the  18th  day  of  July  1857 ;  one  of  the  Fire  Insurance  Company 
for  $10,000,  dated  the  20th  day  of  June  1857 ;  one  of  the  North 
American  Insurance  Company  for  $20,000,  dated  27th  day  of 
May  1849 ;  one  of  the  Western  Insurance  Company  for  $10,000, 
dated  the  18th  day  of  July  1857 — ^to  be  given  in  evidence  by 
the  defendants,  as  covering  these  sugars  after  the  29th  of  July 
1857,  notwithstanding  they  were  objected  to  by  plaintifis'  counsel. 

11.  The  learned  judge  who  tried  the  cause  erred  in  that,  after 
having  permitted  the  said  six  poUcies  of  insurance  to  be  given 
in  evidence  by  the  defendants,  he  reAiaed  to  permit  the  plaintiffii' 
counsel  to  show,  bv  L.  C.  Madeira  (the  witness  who  had  charge 
of  the  insurance  business  of  the  defendants,  and  had  noted  the 
arrangement  with  White,  Stevens  k  Co.,  to  have  the  sugars  in 
question  covwed  by  the  policies  of  the  defendants,  and  liad 
examined  the  policies  of  die  defendants  to  see  that  there  was 
insurance  enough  to  cover  these  sugars),  under  what  clauses  of 
the  policies  in  evidence  the  sugars  in  question  were  covered  or 
embraced. 

12.  The  learned  judge  who  tried  the  cause  erred  in  refusing 
to  permit  the  plaiiUiffs'  counsel  to  jshow,  by  the  witness  L.  C. 
Madeira,  that  the  terms  of  only  a  portion  of  the  policies  given 
in  evidence  included  the  sugars  in  question. 

18.  The  learned  judge  who  triea  the  cause  erred  in  refusing 
to  permit  the  plaintifi  counsel  to  show  that  tiie  policy  of  the 
Western  Insurance  Company  does  not  by  its  terms  embrace  the 
OTgars  in  question. 

14.  The  learned  judge  who  tried  the  cause  erred  in  refusing 
to  permit  the  plaintiffs  counsel  to  show^  by  the  witness  L.  C! 
Madeira,  that,  by  the  established  usage  and  custom  of  the  sugtir 
trade  of  Philadelphia,  the  words  used  in  the  policy  of  the 
Western  Insurance  Company,  ^^  goods  sold  but  not  delivered^*' 
did  not  embrace  the  sugars  in  question. 

15.  The  learned  ju«^e  who  tried  the  cause  also  erred  in  refu- 
sing to  permit  the  plaintiffs'  counsel  to  show,  by  the  witness 
L.  C.  Madeira,  that,  according  to  the  well-^inderstood  meaning 
of  the  words  "goods  sold  but  not  delivered,"  used  in  the  policy 
0f  the  said  Western  Insurance  Company,  as  the  same  are  used 
among  the  mercantile  men  of  Philaddphia  and  those  engaged 
in  the  insurance  business,  the  words  "  goods  sold  but  not  deli- 
vered." as  used  in  the  said  policy,  did  not  include  the  sugars  in 
question. 

16.  The  leaorned  Judge  who  tried  the  cause  erred  in  refusing 
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to  permit  the  plaintiffs*  counsel  to  show,  by  the  witness  L.  G. 
Madeira,  that,  according  to  the  usage  prevailing  among  the 
mercantile  men  of  Philadelphia,  and  those  engaged  in  the  insur- 
ance business,  certain,  uniform,  and  notorious,  the  sugars  in 
question  were  not  embraced  or  included  by  the  words  used  in 
ike  policy  of  the  Western  Insurance  Company,  "  goods  sold  but 
not  delivered, "  but  that  they  are  embraced  and  included  in  the 
words  of  the  other  policies  of  insurance  given  in  evidence, — ^viz., 
"goods  sold  but  not  removed." 

17.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

"  The  defendants  were  factors,  and  received  these  sugars  to 
sell  on  commission.  They  paid  the  freight,  the  duties,  drayage, 
cooperage,  and  other  expenses,  and  charged  to  their  consignors 
storage,  insurance,  and  expenses  generally,  as  well  as  a  percent- 
age for  guarantee.  In  answer  to  the  drafts  of  the  consignors, 
they  remitted  the  net  price  of  the  goods,  and  when  the  plaintiffs 
became  insolvent  they  had  paid,  as  the  account  current  given  in 
evidence  shows,  more  than  the  entire  value  of  the  cargo  of  the 
D.  O.  Wilson.  Without  entering  into  the  reasons  why  I  think 
so,  I  give  to  you  as  the  law  that,  having  sold  the  sugars  on  the 
11th  of  July,  and  taken  the  notes  of  White,  Stevens  &  Co., 
payable  in  four  months,  when  the  purchasers  became  insolvent 
on  the  30th  of  September,  these  defendants  had  a  right  to  retain 
all  the  goods  which  had  not  been  delivered,  until  they  received 
the  price  unpaid." 

18.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

"  It  is  contended  that  the  provision  in  the  contract  of  sale, 
'remainder  of  month's  storage,  and  fire  insurance  to  buyer,' 
made  the  Messrs.  Welsh  the  warehousemen  of  the  plaintiff  and 
therefore  passed  the  possession  to  the  plaintiffs.  There  is  no 
evidence  of  any  express  arrangement  between  the  parties  respect- 
ing storage,  other  than  that  contained  in  the  bought  note.  None 
whatever  that  they  were  or  were  not  to  pay  storage  after  the 
expiration  of  the  first  month.  It  may  be  presumed  that  the 
Messrs.  Welsh  would  have  charged  it  if  the  sugars  had  been 
taken  after  the  month,  but  there  was  no  express  contract  to  that 
effect. 

19.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

"  If  there  had  been,  and  the  agreement  had  gone  further,  and 
provided  that  after  the  first  month  the  Welshes  should  hold  the 
goods  as  the  warehousemen  of  the  plaintiffs,  then  the  possession 
of  the  Welshes  under  such  an  agreement,  would  have  been  the 
possession  of  the  plaintiffs,  and  there  would  have  been  evidence 
of  delivery.    But  there  is  no  such  proof;   and  the  question 
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therefore  is,  what  was  the  effect  of  the  provision  in  the  contract 
as  proved  upon  the  goods  in  the  store  ?  It  merely  relieved  the 
buyers  from  paying  storage  up  to  August  9th.  Or  if  it  be  con- 
sidered that  the  storage  was  a  part  of  the  consideration  of  their 
purchase,  and  that  they  paid  storage  during  the  first  month,  it 
makes  no  difference,  in  my  judgment.  If  it  was  a  charge  of 
storage,  then  it  was  for  a  time  commencing  before  the  plaintiffs 
had  any  right  to  the  delivery  of  the  goods,  for  their  notes  were 
not  given  until  July  29th.  It  was,  consequently,  no  acknow- 
ledgment of  delivery.  But,  apart  from  this,  the  rule  of  law  is 
that  a  mere  charge  of  storage,  even  if  it  is  paid,  is  no  evidence 
that  goods  sold  on  credit,  and  remaining  in  the  store  of  the 
vendor,  have  been  delivered,  so  as  to  defeat  his  right  to  retain 
them  if  the  vendee  become  insolvent. 

*^  I  instruct  you,  therefore,  gentlemen,  that  there  is  nothing 
in  any  contract  which  has  been  proved  in  this  case  to  pay  storage, 
or  in  the  charge  of  storage,  that  tends  to  prove  delivery,  or  that 
interferes  with  the  right  of  Messrs.  Welsh  to  hold  on  to  the 
goods  sold  after  the  80th  September." 

20.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

^^Nor  do  I  discover  anything  in  the  policies  of  insurance 
which  have  been  given  in  evidence,  which  would  justify  you  in 
finding  that  there  had  been  any  delivery  of  the  sugars  in  the 
stores.  Six  have  been  given  in  evidence.  Five  of  them  were 
taken  out  before  the  month  of  July  1857.  No  words  in  them, 
therefore,  could  be  evidence  that  a  delivery  had  been  made  under 
a  contract  not  in  existence  when  they  were  written.  The  sixth 
was  taken  out  in  July,  but  it  does  not  refer  in  terms  to  these 
goods,  and  it  was  written  before  White,  Stevens  &  Co.  were 
entitled  to  any  possession  of  the  sugars,  before  they  had  given 
their  notes." 

21.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

*^  Next,  what  is  the  legal  effect  of  the  delivery  of  the  parcels 
sold  to  White,  Hart  b  Go.  ? 

^^  There  is  evidence  that  after  the  sale  was  made  to  the  plain- 
tiffs, and  after  they  had  given  their  notes,  portions  of  the  sugars 
were  taken  away  from  the  defendants'  stores  with  their  consent, 
under  orders  drawn  by  Field  b  Keehmle,  and  probably  at  the 
instance  of  White,  Stevens  &;  Co.  Andrews  b  Morris  obtained 
some,  and  White,  Hart  b  Co.,  others.  These  removals  were 
made  on  the  26th  and  28th  August,  and  on  the  7th  of  November. 
After  the  plaintiffs  had  given  their  notes,  undoubtedly  the  hogs- 
heads and  tierces  thus  taken  away  were  delivered,  and  were  no 
longer  liable  to  be  retained  by  the  defendants,  even  if  they  had 
again  come  into  their  possession.    But  did  the  removal  of  these 
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lots,  with  tlie  consent  of  the  flefenSants,  oonetitate  an  dlisohtta 
delivery  of  those  which  were  not  ta^en  away,  but  which  remained 
in  the  stores  xmtil  after  the  failure  of  White,  Stevens  b  Oo.  ? 
For  the  contest  here  is  in  regard  to  tiiie  remaining  sugars.  The 
rule  of  law  is,  that  a  delivery  of  a  portion  of  goods  sold  is  a 
delivery  of  the  whole,  only  when  the  delivery  of  such  p^Hrtion  is 
in  the  name  and  place  of  the  whole,  and  is  intended  to  be  a 
delivery  of  the  whole.  Therefore  the  removid  of  ike  portions 
of  these  sugars  which  were  taken  from  the  warehouse  of  the 
defendants,  by  the  direction  of  Field  k  Keefamle,  and  at  the 
instance  of  the  plaintiffs,  after  the  sale  to  them,  was  not  of  itself 
more  than  a  delivery  of  the  particular  goods  taken  away*  It 
did  not  necessarily  disturb  the  possession  of  the  sellers  as  to 
those  not  removed,  or  take  away  thdr  right  to  hold  on  to  them 
Until  the  price  was  paid.  To  give  to  the  delivery  of  the  portion 
taken  away  such  an  effect, — -to  make  it  a  delivery  of  the  whole, 
— -rt  is  necessary  that  it  should  have  been  proved  that  they  were 
delivered  in  the  name  of  the  whole,  and  with  Hie  intention  that 
in  giving  up  the  possession  of  these  hogsheads  they  were  giving 
up  the  possession  of  the  whole.  Nor  did  ihe  giving  up  a  part 
to  the  purchasers  of  White,  Stevens  k  Co.,  become  a  delivery 
of  the  remainder,  because  Messrs.  Samuel  &  T^lUam  Welsh  did 
not  avow  or  express  an  intention  to  retain  the  rest.  Had  the 
plaintiffs,  afiier  the  sale  to  them,  or  had  their  agents  sent  an 
order  to  the  defendants  for  the  delivery  of  the  whole  cargo 
bought,  or  of  all  which  remained  undelivered,  and  had  a  por- 
tion of  the  goods  been  delivered  under  that  order,  a  very  difEarent 
question  would  have  been  presented.  There  the  delivery  of  the 
portion  would  have  been  in  the  name  of  the  whole.  But  the 
orders  have  been  entirely  different  They  were  not  orders  for 
the  whole.  They  were  .orders  for  portions.  The  deliveries  were 
made  upon  the  orders,  and  were  therefore  deliveries  of  portions* 
In  such  a  case  the  Isew  does  not  presume  that  the  deUverjr  of 
such  portion  is  a  delivery  of  the  whole.  You  would  not,  there^ 
fore,  be  warranted  by  the  facts  that  WMte,  Stevens  &  Co.  sold 

Sarcels  of  these  sugars  to  White,  Hart  A  Oo.,  and  to  Andrews 
;  Morris,  and  that  these  purchasers  removed  the  parcels  sold  to 
them  from  the  defendants'  warehouse,  before  the  insolvency  of 
the  plaintiffs — I  say  tiiat  you  wofuld  not  be  warranted  in  finiljng 
that  the  remainder  of  the  su^rs  not  removed  were  delivered,  so 
as  to  bar  the  defendants'  rignt  to  retain  them  until  the  prios 
was  paid." 

22.  The  learned  judge  who  laried  the  cause  erred  in  chargii^ 
the  jury  as  follows : — 

^^  It  is  next  contended  on  the  part  of  die  plaintiffs  that  the  delivery 
of  samples,  furnished  to  Field  &  Keehmle,  by  which  they  made 
the  sale  to  the  plaintiffs  on  the  Utli  of  July  1857^  constituted  a 
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delivery  of  the-  wliole  lot  purchased.  I  do  not  think  so.  Eren 
if  the  samples'  which  Field  k  Keehmle  first  had  were  at  the  salec 
placed  in  the  possession,  of  White,.  Steveas  &  Gou,  it  was  not  for 
the  purpose  of  deliver j.  Field  k  Keehmle  were  mere  merchan- 
dise brokers.  Their  power  was  to  make  the  contract  of  sale  fos 
their  prindpals»  They  had  no  power  to  deliver  the  goods.  And 
besides,  at  that  time  the^  plaintiflb  were  not  entitled  to  have 
delivery  made.  They  had  bought  on  credit,  and,  by  the  terms 
of  sale,  as  evidenced  in  the  bill  of  parcels  delivered  to  them, 
they  were  to  give  their  notes,  at  four  months,  before  they  would 
be  entitled  to  the  posaessionk.  These  notes  were  not  given  until 
the  29th  of  July.  Until  that  day,,  therefore,  they  hful  no  right 
to  the  possession.  The  samples,  if  they  obtained  them  at  all, 
were  obtained  (m  the  11th  of  the  months  eighteen  days  previous. 
Thay  could,  therefore,,  neither  have  been  given  hor  received  with 
the  intention  of  delivering,  the  goods  bou^it." 

23»  The  learned  judge,  who  tried  the.  cause  erred  in  charging 
the  jury  as  follows : — 

^*  Again,  it  is  conteaided  iii&t  the  resampling  of  the  goods  by 
the  sampler  of  Field  ft  Keehmle,  when  they  were  acting  aa 
brokers  of  White^  Stevens  &  Co.,.  with  the  knowledge  and  consent 
of  the  defendants)  oonstitutee  a  delivery,  and  that  the  d^end* 
ants  are  estopped  from  denying  it«  This  proposition  assumes 
that,  the  act  of  resampling  by  the  agents  of  the  plaintiffs,,  with 
the  knowledge  and  consent  of  the  defendants,  has  been  proved* 
The  only  evidence  on  this  subject  is  to  be  found  in  the  testimony 
of  Samuel  Field.  He  testifies:  ^We  had  occasion  to  send 
samples-  of  these-  sujrars  to  New  York,,  ia  September,  for  White, 
Stevens  &  Ck>. ;  I  don't  say  wheth^  ihej  were  fresh  sample^ 
but  my  impression,  is  that  they  were  fresh ;  our  sampler,  I  pre* 
snme,  took  them ;  I  can't  say ;  I  have  no  knowledge  upon  the 
subject.'  Having  no  personal  knowledge  upon  the  subject,  of 
course  his  testimony  cannot  prove  that  fresh  samples  were  taken. 
Bat  even  if  they  ware„  no  delivery  orders  had  been  given,  as 
had  been  for  all  the  casks  actually  delivered,  and  removed.  And 
it  does  not  appear  that  they  w^ere  taken  by  plaintiffs'  orders ; 
nor  is  there  any thinff  to  show  that  the  act.  was  intended  to  be  a 
taking  of  the  possession.  Had.  the  samples  been  taken  by  White, 
Stevens  j(  Co.,  after  they  gave,  their  notes  for  the  purchase- 
money,  or  by  any  one  authorised  by  them  to  receive  delivery,  a 
different  question  would  have  arisen. 

^^  Taking  samples  under  such  circumstances,  has  been  held  to 
be  evidence  from  which  &  jury  might  infer  a  delivery.  But  the 
circumstances  in.  this  case  are  widely  different,  xhere  is  no 
proof  that  Field  &  Keehmle  were  authorized  to  receive  delivery. 
They  were  the  merchandise  brokers  of  the  plaintiffs,  their  agents 
to  make  contracts  of  sale,  and  then  draw  orders  for  tho  delivery 
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to  the  pnrcliasers.  Their  taking  samples  under  these  circmn* 
stances  is  no  evidence  of  the  delivery  of  the  goods  to  White, 
Stevens  &  Co.,  under  the  contract  of  sale  to  them." 

24.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

*'  The  burden  of  proof,  then,  is  upon  the  plaintiffs,  to  show 
that  they  had  taken  possession  before  the  80th  of  September, 
when  they  failed. 

^^  After  a  careful  examination  of  the  evidence,  gentlemen,  I 
am  unable  to  see  that  such  proof  has  been  given,  or  that  there 
is  any  evidence  from  which  it  can  be  inferred. 

^^  The  plaintiffs,  then,  have  failed  in  making  out  the  second 
fact-,  whicn,  as  I  have  told  you,  is  necessarv  in  order  to  enable 
them  to  maintain  this  action.  I  mean,  that  they  have  not  proved 
that  they  had  a  Vight  of  possession  at  the  time  when  the  con- 
version is  alleged  to  have  taken  place." 

25.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

"  I  am  asked,  however,  to  instruct  you  that  the  defendants 
could  not  exercise  the  right  of  seUers,  to  retain  the  goods  sold 
to  White,  Stevens  &  Co.,  without  having  the  promissory  notes 
received  in  settlement  for  the  same  ready  to  return  to  the  makers 
from  the  time  of  their  insolvency.  I  decline  so  instructing  you. 
The  insolvency  of  the  buyer  and  the  retention  of  the  goods  are 
not  a  rescission  of  the  contract  of  sale.*' 

26.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

^^  Nor  does  the  fact  that  the  defendants  parted  with  some  of 
the  notes  of  the  buyers,  without  recourse  to  themselves,  stand  at 
all  in  the  way  of  their  exercising  their  right  to  retain  the  sugars 
until  all  the  notes  which  they  still  hold  are  paid.  The  vendees, 
after  their  insolvency,  were  not  entitled  to  the  possession  until 
thev  paid  the  whole  price." 

z7.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

"  Nor,  ffentlemen,  is  there  anything  in  the  case  to  prove  that 
the  defendants  did  anything  after  the  plaintiffs  became  insolvent, 
either  to  estop  themselves  from  asserting  their  right  to  retain, 
or  to  waive  any  right  which  they  then  had.  Neither  the  silence 
of  Mr.  John  Welsh  at  the  first  meeting  of  the  creditors,  nor  the 
action  of  Mr.  William  Welsh  upon  the  committee,  nor  their  letter 
of  the  2d  of  November  1857,  claiming  to  hold  the  goods  as 
security,  nor  their  subsequent  sale  of  the  sugars  to  Mr.  JNewhall, 
can  be  construed  as  a  waiver  or  estoppel,  and  there  is  no  evidence 
of  any  waiver  or  estoppel." 

28.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 
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^*  It  follows  that  we  have  nothing  to  do  with  the  sale  of  the 
sugars  to  Newhall  on  the  14th  of  November.  K  the  defendants 
then  transcended  their  rights,  it  may  be  determined  in  another 
action,  if  any  one  has  been  injured.  The  only  question  which  is 
material  now,  is  whether  they  had  a  risht  to  retain  the  posses- 
sion of  the  sugars  which  remained  in  ^e  stores  after  the  plain- 
tiffs became  insolvent,  and  I  am  of  opinion  that  they  had ;  con- 
sequently, that  the  plaintiffs  had  no  longer  a  right  to  the  posses- 
sion." 

29.  The  learned  judge  who  tried  the  cause  erred  in  charging 
the  jury  as  follows : — 

"  Tms  view  of  the  case,  which  I  feel  bound  to  take,  renders  it 
unnecessary  for  me  to  direct  your  attention  to  the  proof  of  con- 
version which  has  been  given.  Were  it  necessary  to  pass  upon 
that,  there  is  evidence  of  a  conversion  before  the  plaintiffs'  assign- 
ment to  Waterman,  in  regard  to  which  you  would  probably  have 
but  little  difficulty. .  But  no  conversion  is  alleged  to  have  been 
made  before  the  plaintiffs  became  insolvent,  and  after  that  time 
they  had  no  right  to  the  possession. 

*'  Under  the  law,  then,  gentlemen,  your  verdict  must  go  for 
the  defendants." 

80.  The  thirtieth  exception  was  to  the  charge  as  a  whole. 

J.  O.  Sullitty  B.  Gerhard^  and  Wm.  0.  Meredithy  for  plaintiffs 
in  error. — I.  Considering  the  sale  of  the  sugars  in  controversy 
to  plaintiffs,  and  their  conversion  by  defendants  as  xmdeniable 
and  conceded,  they  argued  that  under  the  law  and  the  facts  of 
the  case  the  defendants  had  surrendered,  and  the  plaintiffs  had 
taken  the  entire  and  unqualified  control  of  it,  on  the  29th  of 
July  1857,  and  that  it  was  theirs  by  virtue  of  the  then  execution  of 
the  contract,  and  in  pursuance  of  its  terms ;  and  that  the  con- 
structive delivery  which  they  contended  was  proved  in  this  case, 
was  as  effectual  as  an  actual  delivery  to  defeat  the  vendor's  right 
of  retainer,  though  it  might  not  bar  the  right  to  itop  in  transitu. 

The  facts  on  which  they  relied  for  proof  of  this  were  these : — 

1.  The  sale  of  the  sugars  was  made  by  sample,  on  credit, 
according  to  the  Custom-house  weights,  with  the  benefit  of  the 
current  month's  storage,  and  insurance  to  White,  Stevens  &  Co., 
and  the  defendants  were  warehousemen  as  to  the  sugars,  for 
Aviles  &  Le  Blanc,  before  the  sale,  and  became  such  for  White, 
Stevens  &  Co.  after  the  sale. 

2.  The  contract  was  fully  complied  with,  and  the  considera- 
tion given  as  contracted  for, — in  other  words,  it  was  an  executed 
contract. 

3.  The  sugars  were  sold  by  agreed  weights,  to  wit,  the  cus- 
tom-house weights ;  they  were  distinctively  marked ;  and  they 
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were  set  apart,  or  separated  from  any  other  goods  of  defendants, 
so  that  no  questions  oonld  arise  as  to  the  specific  articles  sold. 

4.  Defendants  contracted  with  plaintiffs  to  keep  the  sugars  on 
storage,  for  plaintiffs,  free  ef  charge,  up  to  the  9th  of  August 
1857,  that  being  the  end  of  the  current  month,  and  ako  to  have 
them  protected  by  defendants'  policies  of  insurance  ta  the  same 
period;  also  bj  contracting  to  do  the  same  thing  after  that 
period. 

6.  Plaintiffs  exercised  complete  power  over  them,  by  taking 
samples  in  small  quantities,  and  also  by  taking  and  removing,  in 
one  instance  (September  7th  1857),  200  hhds.  and  11  tierces,  as 
samples  by  which  to  sell  the  whole  cargo. 

6.  Plaintiffs  sold  and  removed  at  one  time  (August  26th  1857) 
tea  hogsheads  (and  at  another  (August  28th  1867)  twenty^two 
hoffsheads  and  three  barrels,  without  objection  or  hindrance, 
and  without  any  new  contract,  but  in  the  exercise  of  their  con^- 
trol  and  power  under  the  contract  of  July  11th  1857. 

7.  Field  &  Keehmle,  who  had  been  the  brokers  of  defendants, 
and  sold  the  sugars  to  plaintiffs  by  samples,  forthwith  became 
the  brokers  of  plaintiffs  &r  the  sale  of  the  sugars,  and  did  offer 
them  for  sale  by  the  same  and  fresh  samples  as  the  property  of 
plaintiffs,  and  the  power  and  control  of  plaintiffs  were  recognised 
as  perfect  and  absolute  by  the  deliveries  to  them  from  the  ware- 
house of  defendants  whenever  demanded. 

8.  When  the  creditors  of  plaintiffs  had  met  (one  of  defendants 
being  present),  these  sugars  were  placed  in  the  statement  of  their 
affairs  as  an  asset  without  any  remark  or  objection  by  the  de- 
fendant then  present. 

9.  The  defendants,  quoad  these  sugars,  were  in  fact  the  ware- 
housemen of  Aviles  &  Le  Blanc,  and  were  paid  by  them  for  the 
month's  storage,  and  that  in  selling  for  their  principals  they 
sold  the  storage  with  the  sugars,  and  thus  became  warehousemen 
forplaintiffs. 

The  authorities  on  which  they  relied  for  thiff  view  of  the  case 
were  Bolin  v.  Huffnagle,  1  Rawle  19 ;  Ellis  v.  Hunt,  8  Term 
Rep.  464 ;  Hammond  v.  Anderson,  4  Bos.  &;  Pul.  69 ;  Stoveld  v. 
Hughs,  14  Bast  308;  Fhilemore  v.  Barrv;  1  Campb.  513;  (Jreene 
v;  Haythorne,  1  Stark.  Rep.  868;  Elmore  v.  Stone,  1  Taunt. 
458 ;  Hurry  v.  Mangles,  1  Campb.  452 ;  which  they  argued  were 
not  overruled  by  Miles  v.  Garton,  2  0.  &  M.  604,  orTownly  t>. 
Crump,  4  Ad.  &  El.  58.  The  former  approves  of  and  is  con- 
sistent with  Hurry  v.  MSinglos,  while  Townly  v.  Crump  is  only 
as  to  the  effect  of  a  delivery  order  on  the  right  to  retain. 

The  American  cases  also  sustain  the  position  taken  by  plain- 
tiffs :  Chapman  v.  Searle,  8  Pickering  88 ;  Heine  o.  Anderson,  2 
Dud.  R.  818;  10  Harris^  460;  Means  «.  Williamson,  87  Maine 
666  J  Eraser  v.  Hilliard,  2  Strobh.  809;  Barrett  v.  Goddard,  8 
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-Stunner  107.     If  the  fact  of  delivery  was  doubtful,  it  should 
have  been  submitted  to  the  jury :  Smyth  v.  Craig,  8  W.  &  S.  14. 

II.  The  rejection  of  the  testimony  mentioned  in  the  first, 
second,  third,  and  fourth  specifications  of  error  as  to  custom  and 
usage  in  such  cases,  was  said  to  be  error,  on  the  authority  of 
1  Gr.  Ev.,  §§  292,  294 ;  Syers  v.  Jonas,  2  Exch.  Rep.  Ill ; 
Lundy  v.  Reily,  30  Law  Times  Rep.  223 ;  Lucas  v.  Bristow,  27 
Law  J.  Q.  B.  864  (N.  S.) ;  Humphrey  v.  Dale,  Id.  390 ;  Carter 
V.  Crick,  28  Law  J.  Rep.  Exch.  238  (N.  S.);  Lindsay  t;.  Janson, 
28  Id.  315 ;  Watt  v.  Hoch,  1  Casey  411 ;  Erisman  v.  Walters,  2 
Id.  467. 

III.  The  rejection  of  the  evidence  mentioned  in  the  fifth, 
sixth,  seventh,  and  eighth  specifications  was  complained  of,  as  it 
tended  to  prove  that  plaintiffs  had  such  control  over  the  sugard 
as  to  have  removed  them  at  their  pleasure. 

rV.  The  admission  of  the  testimony  relative  to  the  insurance,  as 
set  out  in  the  specifications  10, 11, 12, 13, 14, 15, 16,  and  20,  and 
which  was  offered  by  defendants  to  show  that  the  policies  covered 
the  sugars  in  question,  and  that,  as  this  was  done  with  the  con- 
sent of  plaintiffs,  it  must  be  inferred  that  they  agreed  that  its 
status  was  correctly  described  in  the  policies ;  was  complained  of, 
unless  the  plaintiffs  were  allowed  to  show  the  meaning  of  the 
words  used  therein  according  to  usage  and  custom,  which  they 
were  prevented  from  doing,  contrary  to  the  law  as  laid  dovm  in 
Height  V.  Rhinelander,  1  Johns.  192 ;  Coit  v.  Com.  Ins.  Co.,  7  Id. 
885 ;  Scott  v.  Bourdillon,  5  B.  &  P.  21-3 ;  Astor  v.  Union  Ins. 
Co.,  7  Cowen  202 ;  Taylor  v.  Briggs,  2  C.  &  P.  528 ;  Brough  v. 
Whitmore,  4  T.  Rep.  z06 ;  Eyre  v.  Mar.  Insurance  Co.,  5  W.  & 
S.  117. 

As  the  question  of  delivery  was  one  of  intention,  plaintiffs  had 
a  right  to  show  that  the  words  "sold  but  not  removed  from  store" 
meant  "  goods  sold  and  delivered ;"  and  the  rejection  of  this 
testimony  and  the  witness  by  whom  the  business  was  transacted, 
was  error. 

V.  As  to  the  17th  specification,  they  argued  that  defendants 
never  were  owners,  but  merely  consignees  and  warehousemen,  and 
could  therefore  exercise  no  act  of  ownership. 

VI.  As  to  the  contract  for  storage  mentioned  in  the  18th  and 
19th  specifications,  they  argued  that  it  was  evidence  to  show 
that  defendants  were  the  warehousemen  of  plaintiffs,  which 
should  have  gone  to  the  jnrv. 

Vn.  As  to  the  delivery  of  samples  to  Field  &  Keehmle,  and  the 
sales  to  White,  Hart  &;  Co.  and  Andrews  &  Morris,  mentioned  in 
the  21st  and  22d  specifications  of  error,  thcv  contended  that  the 
judge  erred  in  deciding  as  to  the  effect  of  these  acts,  and  in  not 
submitting  them  to  the  jury  as  evidence  of  the  control  which 
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plainti£f8  had  over  the  sugars ;  for  which  they  cited  Foster  v* 
Frampton,  6  B.  &  C  107 ;  Tanner  v.  Scovell,  14  M.  &  W.  28. 

yill.  They  also  argued  that  there  was  error  in  the  instruction 
to  the  jury  as  noted  in  specifications  21,  22,  and  23,  because,  after 
the  sale  to  White,  Stevens  &  Co.,  they  were  represented  by 
Field  &  Keehmle,  through  whom  every  delivery  of  the  sugars 
sold  hj  plaintiffs  was  made,  which  function  they  could  not  per* 
form  without  a  previous  delivery  to  them  by  defendants. 

IX.  Under  specifications  25  and  26,  they  argued  that  defend- 
ants could  not  exercise  the  right  of  retainer  without  having  the 
unpaid  notes  in  hand;  citing  Bunney  v.  Poyntz,  4  B.  &  A.  568. 

Fallon  ^  Serrilly  and  Q-eorge  M.  Wharton^  for  defendants, 
argued — 

1.  Where  goods  are  sold  and  nothing  is  said  as  to  the  time  of 
delivery  or  payment,  and  everything  the  seller  has  to  do  with 
them  is  complete,  the  property  vests  in  the  buyer,  so  as  to 
subject  him  to  the  risk  of  any  accident  which  may  happen  to 
them,  and  the  seller  is  liable  to  deliver,  whenever  they  are 
demanded,  upon  payment  of  the  price:  but  the  buyer  has  no  right 
to  possession  till  the  price  be  paid.  This  richt  to  retain  posses- 
sion until  payment,  grows  out  of  the  origins  ownership  and  the 
equity  founded  upon  it.  K  goods  are  sold  upon  credtt,  uid 
nothing  is  agreed  upon  as  to  the  time  of  delivery,  the  vendee 
is  immediately  entitled  to  the  possession,  and  the  right  of  pos- 
session and  the  right  of  property  vests  at  once  in  him ;  but  his 
right  of  possession  is  not  absolute ;  it  is  liable  to  be  defeated  if 
he  becomee  insolvent  before  he  obtains  poseeeeion. 

2.  K  the  seller  has  despatched  the  goods  to  the  bn^er,  and 
insolvency  of  the  vendee  occurs,  the  seller  has  the  right,  by 
virtue  of  his  original  ownership,  to  stop  them  in  transitu,  n 
this  be  the  case,  after  he  has  despatched  the  goods,  and  while 
they  are  in  traneitt^  a  fortiori  is  it  when  he  has  never  parted 
with  them,  and  when  no  transitus  has  begun.  The  right  of  a 
vendor  to  retain  possession  until  payment,  is  analogous  to  the 
right  of  stoppage  in  transitu.  Possession  of  the  vendor  is  the 
test  of  the  first ;  non-possession  of  the  vendee  is  the  test  of  the 
last:  Bloxham  v.  Sanders,  4  B.  &  C.  941, 10  E.  C.  L.  R.  479; 
Bell  V.  Moss,  5  Wh.  189, 204-5 ;  Cabeen  9.  Campbell,  6  Ca^ey  254. 

8.  By  taking  notes  from  the  purchaser  at  four  monthB,  and 

S'vin^  a  receipt,  stating  that  when  paid  the  notes  would  be  in 
11,  uie  vendor  did  not  destroy  his  right  to  retain  possession  of 
the  sugar  on  discovering  the  insolvency  of  the  vendee.  The 
contract  of  sale  did  not,  of  itself,  pass  the  possession,  but  only 
the  title.  The  right  to  possession  under  the  sale,  was  not  an 
indefeasible  one.  If,  before  the  goods  left  the  possession  of  the 
Sellers,  the  purchasers  became  insolvent,  the  latter  had  no  ri^ht 
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to  take  them  from  the  possession  of  the  sellers,  without  paying 
or  tendering  the  price. 

The  use  by  the  defendants  of  some  of  the  notes  in  question, 
as  the  evidence  discloses  such  use  in  this  case,  is  not,  m  law,  a 
transfer  of  the  possession  of  the  goods  to  the  plaintiffs,  or  a 
waiver  of  the  defendants'  lien  thereon,  and  did  not,  of  itsdf, 
authorize  the  plaintiffs  to  require  or  take  possession  of  the  goods, 
without  paying  therefor,  after  their  insolvency. 

Part  payment  will  not  defeat  the  right  of  retention.  Taking 
notes  for  the  consideration-money  and  selling  some  of  them 
without  recourse,  amounts  to  nothing  more  than  part  payment 
as  between  the  vendor  and  vendee,  and  does  not  destroy  the 
right  of  retention  by  the  vendor  in  case  of  insolvency  of  the 
vendee.  It  seems  now  to  be  settled  that  the  exercise  of  this 
right  does  not  operate  as  a  rescission  of  the  contract,  but  as  a 
remedy  to  complete  its  performance:  Miles  v.  Gorton,  2  Grompt. 
&;  Meeson  504 ;  Bloxham  v.  Morly,  Id.  951 ;  Donatts  v.  Broom- 
head,  7  Barr  801;  Newhall  v.  Vargas,  15  Maine  R.  314. 

4.  The  delivery  of  portions  of  the  goods,  at  different  times 
after  the  contract  of  sale,  was,  of  itself,  a  delivery  merely  of  the 
particular  goods,  and  did  not  disturb  the  possession  of  the  sellers, 
as  to  the  residue  not  delivered. 

A  delivery  of  a  portion  of  goods  included  in  a  contract  of 
Bale,  is  a  deUvery  of  the  whole,  only  where  the  delivery  of  such 
portion  is  intended  to  be  a  delivery  of  the  whole,  or  is  in  the 
name  or  place  of  the  whole. 

In  cases  where  delivery  of  portions  of  soods  sold  is  made 
under  orders  in  favour  of  purchasers  of  such  portions  only,  or 
where  delivery  of  portions  is  made  to  the  buyers  or  their  order, 
calling  only  for  such  portions,  no  legal  presumption  arises  that 
the  delivery  of  such  portion  or  portions  is  a  delivery  of  the 
whole :  Townly  v.  Crump,  4  Ad.  &  JEl.  68 ;  Winks  v.  Hassal,  9  B. 
4  a  872;  Tanner  v.  Scovell,  14  M.  &  W.  28;  Bunney  v.  Poyntz, 
4  B.  &  A.  568;  Dixon  v.  Tates,  5  B.  &  A.  313;  Mullgate  t^. 
Keeble,  8  M.  &  G.,  42  E.  C.  L.  R.  61 ;  Hays  v.  Mouille,  2 
Harris  48,  58;  Buckley  v.  Furnis,  15  Wend.  504;  Bailey  v^ 
Ogden,  8  Johns.  399. 

5.  Whether  from  an  expres$  agreement  by  the  vendors  to 
assume  the  relation  of  warehousemen  of  the  vendees  in  regard 
to  the  goods  sold,  a  delivery  or  acknowled^ent  of  delivery 
might  be  inferred,  or  such  change  in  the  relations  of  the  parties 
as  would  preclude  the  vendors  from  exercising  the  right  of 
retention,  in  case  of  the  insolvency  of  the  vendees,  are  questions 
that  do  not  arise.  There  is  no  evidence  of  any  such  express 
agreement  in  this  case,  and  no  evidence  of  any  a^eement  in 
reffard  to  warehousing,  which  will  deprive  the  defendants  of  the 
ri^t  of  retaining,  on  the  insolvency  of  the  plaintiffs :  New  v. 
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Swain,  1  Dawson  k  Lloyd's  Merc.  Cases,  198 ;  Dixon  t^.  Yates, 
6  B.  &  A.  313;  Winks  v.  Hassal,  9  B.  &  C.  872;  Bailey  v. 
Ogden,  3  Johns.  399. 

6.  Messrs.  Welsh,  as  consignees  of  the  sugars,  selling  them 
for, a  guarantee  commission,  without  revealing  the  names  of 
their  principals,  and  after  having  made  large  advances  to  their 
principals  on  these  sugars,  were  vested  with  the  character 
of  owners,  quoad  their  vendors,  so  as  to  have  the  same  right  to 
retain  the  sugars,  in  the  event  of  the  vendors*  insolvency,  that 
they  would  have  had  if  they  had  been  the  absolute  owners  there- 
of: Griffiths  V.  Ingleden,  6  S.  &  R.  429;  Feise  v.  Wray,  8  East 
93,  6  Id.  371. 

7.  The  assignees  for  the  benefit  of  creditors  stand  in  no  higher 
equity  than  the  original  debtor. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

LowRiB,  C.  J. — Judges  do  not  ordinarily  distinguish  between 
the  retainder  of  goods  by  a  vendor,  and  their  stoppage  in  transitUy 
on  account  of  the  insolvency  of  the  vendee ;  because  these  terms 
refer  to  the  same  right,  only  at  different  stages  of  perfection 
and  execution  of  the  contract  of  sale.  If  a  vendor  has  a  right 
to  stop  in  tranaitUy  a  fortiori  he  has  a  right  of  retainer  before 
any  transit  has  commenced. 

It  is  by  the  equity  of  the  law  that  this  right  is  allowed,  in 
order  to  save  an  unpaid  vendor,  as  late  as  possible,  from  an 
irrevocable  completion  of  the  contract  on  his  part,  when  by  the 
unexpected  insolvency  of  the  vendee,  a  completion  on  his  part 
Jias  become  improbable.  The  rule  is,  that  so  Ion?  as  the  vendor 
has  the  actual  possession  of  the  goods  or  as  they  are  in  the 
custody  of  his  agents,  and  while  they  are  in  transit  from  him  to 
the  vendee,  he  has  a  right  to  refuse  or  countermand  the  final 
delivery,  if  the  vendee  be  in  failing  circumstances.  The  author- 
ities cited  by  defendants'  counsel  lully  sustain  this  statement  of 
the  rule  and,  we  need  not  discuss  them.  We  find  most  of  their 
verv  well  summed  up  also  in  Bateman  on  Commercial  Law, 
§§  253,  266,  just  published.  We  may  add  the  case  of  Winslow 
v»  Leonard,  12  Harris  14,  wherein  some  distinctions  are  pointed 
out,  which  set  aside  as  irrelevant  most  of  the  authorities  that 
Irere  cited  by  the  plaintiffs'  counsel. 

No  one  denies  that  the  evidence  admitted,  and  some  of  that 
which  was  rejected,  relating  to  the  terms  of  sale  and  acts  of 
ownership  and  completion  of  the  contract  afterwards,  were  very 
convincing  evidence  of  such  a  constructive  delivery  as  made  a 
perfect  contract  of  sale.  But,  taking  the  law  as  we  have  stated 
it,  all  the  rejected  evidence  appears  to  be  entirely  unimportant : 
for  the  undisputed  fact  remains,  that  the  goods  over  which  the 
right  of  retention  was  asserted,  had  ncrt  been  removed  after  tho 
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sale,  but  still  eontinued,  until  the  plaintiffs'  insolvency,  in  the 
stores  and  custody  of  the  defendants.  This  fact  itself  preserves 
to  the  defendants  their  lien  and  risht  of  retention  for  unpaid 
purchase-money,  on  the  failure  of  the  plaintiffs,  where  no  right 
of  third  persons  has  intervened,  as  there  has  not  here.  There 
is  nothing  like  an  estoppel  of  their  right  of  retention. 

Much  reliance  is  placed  by  the  plaintiffs  on  the  opinion  of  Mr, 
Justice  Story,  in  the  case  of  Barrett  v.  Goddard,  8  Mason  107, 
decided  in  the  Circuit  Court  in  1822.  But  we  are  constrained 
to  say  that  that  opinion  exhibits  a  great  confusion  of  principles 
and  an  entire  misapprehension  of  many  of  the  cases  citea  in 
support  of  it,  and  that  we  cannot  regard  it  as  a  true  declaration 
of  the  law  of  the  case.  The  question  was  of  the  right  of  retainer 
or  stoppage  in  tramitu ;  and  yet  some  of  the  cases  cited  relate 
only  to  the  question  of  the  validity  of  the  contract  under  the 
Statute  of  Frauds  (1  Taunt.  458;  3  B.  &;  A.  821;  1  Camp. 
513 ;  1  Pick.  476),  and  some  to  the  question  of  the  completeness  of 
the  contract,  so  as  to  pass  the  title  to  the  risk  (11  East  211 ;  6  Id. 
214 ;  4  Taunt.  644 ;  6  Id.  176 ;  2  M.  &  8.  397 ;  10  Mass.  308).  Some 
of  them  do  relate  to  the  rights  of  retainer  and  stoppage,  and 
decide  that  the  right  is  gone  where  the  ^oods  are  in  the  hands  of 
a  third  person,  and  the  vendee  has  obtained  the  control  of  them 
by  a  delivery  order:  12  East  614;  4  B.  &  P.  69;  7  Taunt. 
278 ;  4  Camp.  251.  Or  where  the  vendor  has  assented  to  a  sale 
by  the  vendee  to  a  third  person :  14  East  808 ;  1  Starkie  447  ; 
2  Caines  88.  The  only  other  one  relates  to  the  termination  of 
the  transit.  Not  one  of  the  cases  supports  the  judgment  given 
by  the  learned  judge.  These  questions  are  all  distinguished  in 
Winslow  V.  Jjeonar^  12  Harris  14 ;  and  thus  we  may  be  saved 
from  such  confusion  hereafter. 

Judgment  affirmed. 
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Hotz's  Estate. 

OondiHons  and  Limitations  in  restraint  of  Marriage. 

1.  Thoaeh  a  bequest  to  whieh  a  oonditioa  is  appended  in  restraint  of  tur* 
ria^  is  void,  as  against  pnblic  policy,  jet  a  testator  may,  by  proper  w<»ds  of 
linutation,  restrict  the  enjojinent  of  a  bequest  to  the  period  aanng  which  his 
legatee  shall  remain  unmarried. 

2.  Where  a  testator  gave  to  his  executors  the  sum  of  $5000,  in  trust  to  in- 
Yest  the  same,  after  the  death  of  his  wife,  and  paj  the  interest  **  unto  my 
daughte^in-law,  Mair  H.  Hoti,  wife  of  mj  son  Peter,  if  she  shall  be  Hying 
and  the  wife  and  widow  of  mj  son,  for  her  sole  and  separate  use,  upon  her 
own  receipt,  and  for  and  during  all  the  term  she  shall  continue  the  wile  or 
widow  of  mj  son,''  with  a  limitation  over  for  life  to  another,  and  a  further 
disposition,  in  case  of  the  death  of  the  second  c^hti  que  trust,  if  she  should 
marry ;  it  was  ifeU,  that  the  bequest  was  not  upon  a  condition  tn  terrorem^ 
but  that  it  terminated  upon  her  marriage,  and  passed  into  the  residue  of  the 
estate,  to  be  disposed  of  under  ihe  will. 

Appeal  from  the  Orphans*  Court  of  Philadelphia. 
,  This  was  an  appeal  by  Charlotte  B.  Ueryj,  late  Charlotte  B. 
Hotz,  from  the  decree  of  the  Orphans'*  Court  dismissing  her 
petition  praying  for  a  decree  of  the  Orphans'  Courts  directing 
the  executors  of  the  last  will  and  testament  of  Peter  Hotz, 
to  pay  over  to  her  an  annuity  of  (300  in  semi-annual  payments, 
which  had  been  left  to  her  under  the  said  wilL 

The  case  was  this : — 

Peter  Hotz  the  elder,  by  will  dated  March  2d  1838,  among 
other  bequests,  made  the  following : 

^^  Item :  From  and  immediately  after  the  decease  of  my  said 
wife,  I  give  and  bequeath  unto  my  executors  hereinafter  named, 
and  the  survivors  and  survivor  of  them,  the  sum  of  five  thousand 
dollars,  in  trust,  nevertheless,  to  place  and  continue  the  same  at 
interest  on  ffood  landed  security,  or  invest  the  same  in  some  pro- 
ductive public  fund  or  funds,  and  pay  the  interest  and  income 
thereof,  when  and  as  the  same  shall  be  received,  unto  my  daugh- 
ter-in-law, (Mary  K.)  Hotz,  wife  of  my  son  Peter,  if  she  shall 
then  be  living,  and  the  wife  or  widow  of  my  said  son,  for  her 
sole  or  separate  use,  upon  her  own  receipt,  for  and  during  all 
the  time  she  shall  continue  the  wife  or  widow  of  my  said  son ; 
and  upon  the  decease  or  intermarriage  of  my  said  daughter-in- 
law,  or  in  case  she  shall  be  deceasec^  or  again  intermarried,  at 
the  decease  of  my  said  wife,  then  in  trust  to  pay  the  said  interest 
and  income  unto  her  daughter,  Mary  H.  B.  Hotz,  if  she  shall 
then  be  living,  for  and  during  all  the  term  of  her  natural  life, 
for  her  sole  and  separate  use,  upon  her  own  receipts. 

^^  Item :  All  the  rest,  residue,  reversion,  and  remainder  of  my 
estate,  real  and  personal,  whatsoever  and  wheresoever,  including 
the  said  sums  of  five  thousand  dollars,  and  one  thousand  dollars, 
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upon  the  termination  of  the  interests  therein  bequeathed,  I  gi^^ 
devise,  and  bequeath  unto  my  three  daughters,  Abigail  HotE^ 
Anna  Catharine  Shick,  and  Elizabeth  Wilbamson,  their  respect^ 
ive  heirSy  executors,  administrators,  and  assigns,  in  equal  partift 
and  shares,  to  be  held  and  enjoyed  by  mr  said  daughters  for 
their  sole  and  separate  use  respectively,  without  the  control  or 
interference  of  any  person  or  persons  whatsoever." 

The  widow  of  testator  and  his  three  daughters  Abigail,  Anna 
Catharine,  and  Elizabeth  were  appointed  to  execute  this  wilL 
The  widow  died  in  1852,  having  survived  the  testator's  son  Peter 
for  some  time. 

After  the  death  of  the  widow,  the  surviving  executrixes 
invested  the  sum  of  $5000  as  directed  in  the  will,  and  paid  the 
interest  semi-annually  to  Charlotte  until  the  18th  of  July  1858* 
When  the  next  payment,  which  came  due  January  18th  1859, 
was  demanded,  they  refused  to  pay  it,  upon  the  ground  that  in 
the  month  of  November  1858  she  had  been  married,  and  that 
therefore,  under  the  will  of  Mr.  Hotz,  that  sum  had  sunk  into 
the  residuum  of  the  estate. 

Mrs.  Hervy  thereupon  presented  her  petition  to  the  Orphans' 
Court,  setting  forth  briefly  the  foregoing  facts,  and  praying  for 
a  decree  directing  the  surviving  executrixes  to  pay  over  the 
interest  due. 

To  this  the  respondents  filed  an  answer,  setting  forth  the  be-* 
quest  at  length,  and  alleging  that,  in  consequence  of  the  mar-» 
riage  of  the  petitioner,  she  was  no  longer  entitled  to  receive  it, 
and  that,  bv  the  death  of  Mary  H.  B.  Hotz  prior  to  her  mother's 
marriage,  the  trust  created  bv  the  will  had  ceased,  and  the  prin- 
cipal sum  became  vested  under  the  residuary  clause  in  the  wilL 
To  this  there  was  a  formal  replication,  and  thus  the  matter  was 
iubmitted  on  argument  to  the  court. 

On  hearing  the  case,  the  Orphans'  Court  (Thompson,  P.  J.) 
delivered  the  following  opinion  :-^ 

^^  The  distinction  between  a  bequest  to  which  a  condition  is 
appended  in  restraint  of  marriage,  and  a  limitation  of  an  annuitT 
or  bequest  to  continue  as  long  as  a  woman  remains  unmarriec^ 
has  been  fully  recognised  by  our  decisions. 

^^  The  condition  annexed  to  such  a  bequest  by  which  it  is  to 
be  defeated  upon  marriage,  is  void  as  against  public  policy :  Me- 
Ilvaine  v.  Gethen,  3  Wh.  575 ;  Commonwealth  v.  Stauffer,  10 
Barr  854 :  but  by  proper  words  of  limitation,  a  testator  may 
restrict  the  time  n)r  the  enjoyment  of  his  bequest,  to  the  period 
during  which  the  party  receiving  it  shall  remain  unmarried: 
Hoopes  V.  Dundas,  10  Barr  75 ;  Bennett  v.  Robinson,  10  Watts 
851. 

"  The  difference  between  a  condition  in  restraint  of  marrii^e, 
and  a  limitation  designating  marriage  as  the  extent  of  the  be- 
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qu^Bt,  is  a  narrow  one,  and  in  some  cases  the  difficulty  is  to 
ascertain  to  which  class  a  bequest  belongs.  A  limitation  oyer  in 
case  of  the  breach  of  such  a  condition,  has  sometimes  been  held 
to  make  the  condition  available. 

'^  The  case  before  us  is  not  embarrassed  with  anj  such  diffi-» 
cultj.  The  testator,  from  and  immediately  after  the  decease  of 
his  wife,  gives  to  his  executors  the  sum  of  $6000,  in  trust,  to 
place  the  same  at  interest,  and  directs  the  payment  of  the  interest 
in  the  following  terms :  ^  And  pay  the  interest  and  income  when 
and  as  the  same  shall  be  received,  unto  my  daughter-in-law,  Manr 
K.  Hotz,  wife  of  my  son  Peter,  if  she  shall  be  living  and  the  wi& 
and  widow  of  my  said  son,  for  her  sole  or  separate  use,  upon  her 
own  receipt,  ana  for  and  during  all  the  term  she  shall  continue 
the  wife  or  widow  of  my  said  son.' 

"  *  There  is  no  doubt,'  says  Kindersley,  V.  C,  in  Loyd  v. 
Loyd,  10  Eng.  Law  and  Eq.  Rep.  148,  ^  that  a  testator  may 
give  an  annuity  either  to  his  wife  or  a  stranger,  to  continue  so 
long  as  she  remains  single  and  unmarried.' 

^^  In  this  bequest  no  prior  estate  or  interest  is  given  to  Mrs. 
Hotz  for  life,  or  for  any  other  period  to  which  a  condition  is 
appended.  The  interest  of  the  fund  is  directed  in  the  first 
instance  to  be  paid  to  her  for  and  during  all  the  term  she  shall 
continue  the  widow  of  testator's  son.  No  estate  is  to  be  defeated 
by  her  marriage,  for  none  is  given.  The  period  of  her  marriage 
is  fixed  as  the  limit  at  which  the  payment  of  the  interest  is  to 
cease  as  to  her,  and  then  the  same  m  given  over  to  another 
beneficiary. 

.  ^'  The  mrection  to  pay  ^to  her  sole  and  separate  use'  does  not 
in  this  case  indicate  any  other  intention.  In  Mcllvaine  v.  Gethen 
such  a  direction  was  referred  to  as  raising  a  doubt  as  to  inten- 
tion ;  but  in  this  case,  the  direction  is  inapplicable  to  the  bequest 
of  Mrs.  Hotz,  then  the  wife  of  testator's  son,  inasmuch  as  the 
payment  was  to  be  made  to  her  during  her  husband's  life,  if  he 
survived  the  testator,  and  was  designed  to  be  made  to  her  alone. 
The  legacy  was  to  her,  if  a  wife  at  testator's  death,  for  her  sole 
and  separate  use,  and  to  continue  during  the  period  she  should  be 
the  wife  or  the  widow  of  the  son.  The  purpose  of  this  direction 
is  manifest,  and  no  doubt  is  ridsed  by  it  as  to  the  intention 
of  the  testator  to  limit  the  bequest  to  the  widowhood  of  the 
legatee. 

^^  No  other  expressions  in  the  will  indicate  any  other  intention. 
In  case  of  the  marriage  of  the  annuitant,  the  testator  directs  that 
the  interest  and  income  of  the  trust  fund  shall  be  paid  to  her 
daughter,  if  then  living,  for  and  during  the  term  of  her  life ;  and 
further,  in  case  of  the  termination  of  the  interests  bequeathed  as 
to  the  sum  so  held  in  trust,  the  said  sum  is  expressly  included 
in  the  residue  of  the  estate  and  bequeathed  to  the  three  daugh- 
ters  of  the  testator. 
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"  It  appears,  therefore,  that  the  bequest  was  a  restricted  one, 
with  a  limitation  over  for  life  to  another,  at  its  termination  b j 
marriage ;  and  a  further  disposition  of  it,  if,  by  the  decease  of 
the  second  eutui  qt^e  trtuty  the  fund  should  come  into  the  resi- 
due of  the  estate.  Under  no  fair  construction  can  this  be  con- 
sidered a  bequest  upon  a  condition  in  terrorem. 

*^  The  decease  of  the  daughter,  to  whom  the  annuity  was  limited 
for  life,  before  the  marriage  of  her  mother  took  place,  did  not 
affect  or  enlarge  the  interest  of  the  widow,  and  the  fund  goes  over 
under  the  terms  of  the  will,  which  dispose  of  it  as  part  of  the 
residue  of  the  estate. 

"  The  prayer  of  the  petitioner  must  be  refused,  and  the  peti- 
tion dismissed." 

The  case  was  then  removed  into  this  court  by  the  petitioneri 
who  assigned  the  decree  of  the  court  below  for  error. 

A.  F.  Par$on$,  for  appellant. — The  question  in  this  case  is, 
whether  the  restraining  the  payment  of  the  annuity  on  the  event 
of  a  second  marriage  is  a  condition  or  a  limitation.  If  the 
former,  the  condition  alone  is  void,  but  the  legacy  vests. 
That  the  bequest  was  a  conditional  one,  he  cited  and  relied  on 
Hoops  V.  Dundas,  10  Barr  75 ;  Middleton  v.  Rice,  6  Pa.  Law 
Jour.  229 ;  Mcllvaine  v.  Gethen,  8  Wh.  575 ;  Parsons  v.  Winslow, 
6  Mass.  Rep.  169;  Marples  v.  Bainbridge,  1  Haddock  817; 
Wheeler  v.  Bingham,  1  Wilson  Rep.  135 ;  Long  v.  Dennis,  4 
Burr.  2052. 

Mi  K.  Pricey  for  appellees. — The  trust  is  to  pay  during  "  all 
the  time  she  shall  continue  the  wife  or  widow"  of  Peter  Hotz. 
With  her  marriage  that  term  ended :  where,  then,  is  the  autho- 
rity to  pay  afterwards  ?  Whether  this  be  a  condition  subsequent,. 
or  a  mere  limitation  during  widowhood,  the  case  is  with  the 
respondents.  The  cases  cited  on  the  other  side  are  not  like  the 
one  before  us ;  while  Bennett  v.  Robinson,  10  Watts  848,  Stahl's 
Appeal,  2  Barr  801,  and  Eringle's  Estate,  1  Phil.  Rep.  448,  are 
in  point,  and  rule  the  case  against  the  petitioner. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
Thompson,  J — ^AU  the  requirements  of  this  case  are  so  fully 
met  and  covered  by  the  opinion  of  the  learned  President  of  the 
Orphans'  Court,  that  we  are  saved  the  labour  of  any  additional 
investigation  of  the  points  raised,  and  affirm  the  decree  for  the 
reasons  therein  given ;  citing  only,  in  addition  to  the  authorities 
he  has  cited,  the  case  of  Connell  et  ux.  v.  Lovell's  Executors,  11 
Casey  100.  It  fully  sustidns  the  doctrine  announced  in  this  case. 
Decree  affirmed  at  the  costs  of  the  appellees. 
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Ru/ht  of  Parent  to  inherit  Ettate  of  ChUd  dying  Inteitate.-^InteitcUe 
Law  of  188l  conttrued* 

The  husband  of  a  deceased  wife,  to  whose  daughter  an  estate  in  fee  has 
descended  from  her  mother,  is,  upon  the  death  of  the  daughter,  intestate  and 
without  issue,  entitled  to  a  life  estate  in  her  real  estate,  under  sect.  3  of  the 
Act  of  1833 ;  though  by  sect.  9  of  that  Act  he  woald  not  be  entitled  to  an 
e9tate  of  inheritance  as  heir  to  his  daughter,  because  he  was  not  of  the  blood 
of  the  mother,  from  whom  the  estate  descended. 

Lewb  9.  Gh>rman«  5  Barr  164,  explained. 

Error  to  the  Gommon  Pleas  of  SchuylhiU  county. 

This  was  an  action  of  ejectment,  brought  by  Septimus  Thomas 
against  William  Minnich,  for  the  undiyided  half  of  a  messuage 
and  tract  of  land  in  North  Manheim  township,  Schuylkill  county, 
containing  two  hundred  and  twenty-six  acres  Mid  forty-two 
perches,  in  which  the  following  case  was  stated  for  the  opinion 
of  the  court : — 

The  fee  simple  of  the  tract  of  land  in  dispute  was  vested  in 
Benjamin  Pott,  who,  by  his  deed  and  his  wife's,  bearing  date  the 
9th  day  of  October,  a.  d.  1829,  which  is  made  part  of  the  case 
stated,  conveyed  a  tract  of  land  containing  two  hundred  and 
tWBnty-siz  acres  and  one  hundred  and  twelve  perches,  to  Jacob 
Minnich  in  trust. 

And  Jacob  Minnich  and  Mary  his  wife,  by  their  deed  dated 
the  80th  day  of  October,  A.  D.  lo32,  granted  and  conveyed  the 
same  tract  of  land  to  Joshua  W.  Comley  and  to  his  heirs  and 
assigns,  in  trust. 

Jacob  and  Mary  Minnich  had  four  children,  via.,  William, 
Jeremiah,  Maria,  and  Catharine.  Jeremiah  and  Catharine  died 
in  the  lifetime  of  their  father  and  mother,  unmarried  and  without 
issue.  Maria,  one  of  the  children,  was  married  on  the  2d  of 
March,  A.  D.  1847,  to  Septimus  Thomas,  the  above-stated  plain* 
tifi^  and  died  on  the  28d  day  of  June,  A.  D.  1858,  leaving  issue 
a  daughter,  Maria,  who  died  on  the  2d  day  of  August,  A.  B.  1858« 

Mary  Minnich,  the  mother  of  Maria,  who  was  intermarried 
with  Septimus  Thomas,  the  above-stated  plaintiff,  survived  her 
daughter,  and  her  daughter's  issue,  and  died  on  the  7th  day  of 
April,  A.  D.  1854,  leaving  her  son  William  Minnich  surviving 
her  in  possession  of  the  land  in  dispute^  and  the  defendant  iA 
the  above-stated  action. 

Jacob  Minnich,  the  husband  of  Mary  Minnich,  and  the  father 
of  William  and  Maria,  the  surviving  cnildren,  died  in  the  month 
of  September,  A.  d.  1854. 

The  question  for  the  opinion  of  the  court  is  whether  the  plain- 
tiff is  entitled  to  recover  any,  and,  if  any,  what  part  of  the 
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tract  of  land  in  dispute.  If  the  court  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover  any  part  of  the  premises,  then 
judgment  to  be  entered  for  him,  for  whatever  he  may  be  entitled 
to  recover,  with  costs.  If  the  opinion  of  the  court  shall  be  that 
the  plaintiff  is  not  entitled  to  any  interest  in  the  premises,  then 
judgment  to  be  entered  for  the  defendant  with  costs. 

The  one-half  of  the  land  in  controversy  was  claimed  by  the 
plaintiff,  as  heir  to  his  daughter  Maria,  while  the  defendant 
claimed  the  whole  of  it,  thus :  one-fourth  by  the  original  limita* 
tion  in  the  deed  from  Benjamin  Pott ;  one-fourth  as  heir  to  his 
brother  Jeremiah  and  his  sister  Catharine ;  and  one-half  as  the 
heir  of  his  sister  Maria,  the  deceased  wife  of  Septimus  Thomas, 
who,  he  averred,  owned  one-fourth  by  the  above-mentioned  limi- 
tation, and  one-fourth  as  heir  to  her  brother  Jeremiah  and  her 
sister  Catharine. 

On  argument,  the  court  below  (Heoikb,  J.),  on  September  22d 
1856,  directed  the  entry  of  judgment  in  favour  of  the  plaintiff 
for  the  undivided  half  of  all  the  property  described  in  the  writ, 
with  six  cents  damages  and  six  cents  costs,  under  which  judg- 
ment possession  was  delivered  by  the  sheriff,  and  the  costs  paid 
by  defendant. 

After  the  judgment  of  the  court  below,  the  defendant  died, 
and  his  widow  (who  was  married  to  John  T.  Moyer),  with  hid 
children,  suggested  his  death  on  the  record,  and  were  substituted 
in  his  stead.  This  writ  of  error  was  then  sued  out  in  the  name 
of  John  T.  Moyer  and  Kate  his  wife,  late  Kate  Minnich,  who 
was  the  widow  of  the  late  William  Minnich,  deceased,  and  Mary 
Ellen  Minnich,  William  F.  Minnich,  and  John  Minnich,  minor 
children  and  heirs-at-law  of  William  Minnich,  deceased,  who  sue 
by  John  T.  Moyer,  their  next  friend,  as  plaintiffs  in  error,  and 
Septimus  Thomas  defendant  in  error. 

The  error  assigned  here  was  the  entering  of  judgment  for  the 
plaintiff  and  not  for  the  defendant,  upon  the  facts  contained  in 
the  case  stated. 

F.  W.  f  J.  Sughe$j  for  plaintiffs  in  error,-— If  the  deed  from 
Pott  to  Minnich  vested  a  trust  estate  for  life  in  Mary  Minnich^ 
and  a  vested  remainder  to  their  several  children ;  and  Maria,  the 
wife  of  Septimus  Thomas,  was,  prior  to  her  decease,  vested  with 
the  undivided  moiety,  viss.,  one-fourth  as  original  purchaser,  and 
one-fourth  as  heir  to  her  brother  and  -sister,  subject  to  the  life 
estate  of  her  mother,  the  question  is,  did  Septimus  Thomas  take 
either  a  life  estate,  or  an  estate  of  inheritance  from  his  daughter 
Maria? 

If  she  had  taken  the  undivided  half  by  purchase,  her  father 
would  have  taken  either  one  or  the  other.  We  think  it  would 
have  been  an  estate  of  inheritance,  and  that  as  she  took  by 
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descent  and  not  bj  purchase,  he  took  nothing,  but  that  her  estate 
ffoes  to  the  blood  of  the  first  purchaser.  The  court  below  erred 
in  supposing  that  the  father  in  all  cases  takes  onlj  a  life  estate 
in  the  real  estate  of  a  deceased  child.  This  only  occurs  where 
the  child  leaves  brothers  and  sisters.  When  this  is  not  the  case, 
the  father  takes  an  estate  of  inheritance  where  the  child  was  a 
purchaser :  Act  of  April  8th  1888,  §§  8,  4,  5,  9 ;  Maffit  v.  Clark, 
6  W.  &  S.  258 ;  Lewis  v.  Gorman,  5  Barr  164;  Act  of  1794,  §  6; 
Baker  v.  Chalfant,  5  Wh.  477. 

The  maxim  .is,  that  he  who  claims  an  estate  which  descended 
to  an  intestate,  must  show  himself  heir  of  him  from  whom  it 
descended  as  perquisitor. 

This  case  is  peculiar  in  this,  that  Thomas  cannot  claim  as 
tenant  by  the  courtesy,  because  he  had  neither  possession  nor 
the  right  of  possession  during  her  life,  her  interest  being  a 
Remainder  over  after  the  death  of  her  mother,  who  suryived  her : 
4  Kent  Com.,  p.  28. 

Benjamin  Bartholomew^  with  whom  was  J.  ff.  OampheU,  for 
defendant  in  error,  contended  that  the  deed  of  Pott  and  wife 
^ave  a  life  estate  to  Mary  Minnich,  with  a  vested  remainder  to 
her  children  by  Jacob,  and  that  by  the  death  of  Jeremiah  and 
Catharine,  without  heirs  and  unmarried,  their  interest  became 
vested  in  the  surviving  children,  William  and  Maria,  the  wife  of 
Septimus  Thomas.  Upon  her  death,  her  interest  (being  one-half) 
vested  in  her  daughter  Maria,  on  whose  subsequent  death  it 
vested  in  the  father,  Septimus  Thomas,  for  life,  as  heir  of  his 
child,  in  which  capacity  he  claims  here,  and  not  as  tenant  by 
the  courtesy.  This  is  his  rieht  under  the  15th,  16th,  17th,  18th, 
22d,  and  26th  sections  of  the  Intestate  Law  of  this  Common- 
wealth. The  case  of  Maffit  v.  Clark,  6  W.  &  S.  258,  decides 
what  is  here  contended  for*  See  also  Chew's  Appeal,  Leg.  Lit, 
January  11th  1861. 

The  opinion  of  the  court  was  delivered,  March  14th  1861,  by 
Thompson,  J. — The  defendant  in  error  was  plaintiff  below, 
and  claimed  to  recover  a  life  estate  in  the  premises  under  the 
intestate  laws.  Benjamin  Pott  and  wife,  in  1829,  granted  the 
estate  out  of  which  this  controversy  has  arisen,  to  Jacob  Minnich^ 
in  trust  for  his  wife  for  life,  with  remainder  to  their  children  in 
fee.  Minnich  and  wife  afterwards,  in  1882,  conveyed  the  pre- 
mises to  Joshua  Comley,  Esq.,  in  trust  to  convey  the  same  to 
Mrs.  Minnich  for  life,  the  remainder  as  in  the  first  deed.  Min- 
nich and  wife  had  four  children ;  two  died  unmarried  and  with- 
out issue ;  a  third  became  the  wife  of  Thomas ;  she  died  leaving 
issue,  an  only  daughter,  who  also  died  shortly  after  her  mother, 
unmarried. 
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The  contest  here  is  between  the  father  of  this  child  and  the 
heir  of  his  ancle  William  Minnich,  who  was  the  surviving  brother 
of  her  mother. 

Not  being  entitled  under  the  circnmstances  of  the  case,  as 
tenant  by  the  courtesj  to  the  life  estate  in  the  first  taker,  Mrs. 
Minnich  not  having  expired  daring  the  life  of  his  wife,  he  now 
claims  a  life  estate  through  his  deceased  child  under  the  8d 
section  of  the  Intestate  Act. 

It  is  conceded  that  he  is  not  entitled  to  an  estate  of  inheritance 
as  heir  to  his  daughter,  on  account  of  the  exclusion  in  the  9th 
section  of  the  Act  of  1833,  of  all  "  who  are  not  of  the  blood  of 
the  ancestors  or  other  relation  from  whom  any  real  estate 
descended,  or  by  whom  it  was  given  or  devised  to  the  intestate." 
He  was  not  of  the  blood  of  the  wife,  the  mother  of  the  child,  and 
did  not  fall  within  the  5th  section  of  the  act,  which  provides^ 
that  in  default  of  issue,  and  brothers  and  sisters  of  the  whole 
blood  and  their  descendants,  the  whole  estate  vests  in  the  father 
and  mother,  if  both  be  living,  or  in  the  survivor  in  case  of  the 
death  of  either. 

It  was  contended,  that  when  an  intestate  leaves  brothers  and 
sisters,  then  the  parents  take  a  life  estate  in  the  realty ;  but 
when,  as  in  the  present  case,  the  child  left  neither  brother  nor 
sister  or  descendants  of  such,  the  father  could  have  taken  an  estate 
of  inheritance  had  the  child  acquired  by  purchase  and  not  by 
descent,  and  this  not  being  the  case,  he  is  not  entitled  to  any 
estate  whatever. 

This  we  think  is  not  the  true  exposition  to  be  given  to  the 
law.  The  3d  section  of  the  Act  of  1833  provides,  that  "in 
default  of  issue  and  subject  also,  as  aforesaid,  to  the  estate  and 
interest  hereinbefore  given  to  the  widow  or  surviving  husband, 
if  any,  the  real  estate  shall  go  to  the  father  and  mother  of  such 
intestate  during  their  joint  lives  and  the  life  of  the  survivors  of 
them.'*  If  one  parent  be  alive  at  the  death  of  the  intestate,  the 
estate  goes  to  that  one  for  life,  in  the  same  manner  as  if  both 
were  alive.  The  personal  estate  vests  absolutely  in  the  parents 
or  survivor. 

,.  There  is  no  exclusion  in  this  section  on  account  of  blood,  when 
the  succession  is  to  a  life  estate  as  there  was  in  the  Act  of  1794, 
|§  5-7,  3  S.  L.  146.  Without  attending  closely  to  the  wording 
of  the  two  acts,  those  of  1794  and  1833, 1  think  Mr.  Justice  BeU 
was  led  into  an  error  in  Lewis  t;.  Gorman,  5  Barr  164,  in  saying, 
that  the  **  meaning  of  both  acts  was  the  same."  It  seems  to  be 
clear  that  the  scope  was  greater  in  the  former  than  in  the  latter 
in  the  particular  suggested. 

I  understand  the  law  now  to  be,  that  there  is  no  exclusion 
where  the  interest  is  a  life  estate :  Section  3,  Act  of  1833.  That 
the  parents  take  for  life,  before  brothers  and  sisterSi  nephews 
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and  nieces,  and  their  deBcendants,  without  regard  to  the  question 
of  blood.     So  does  the  survivor  of  them.     This  was  what  wa« 
held  in  this  court  in  Maffit  v.  Clark,  6  W.  &  S.  258. 

In  the  5th  section  of  the  act,  there  is  a  provision  for  an  estate 
of  inheritance  in  the  real  estate  of  a  deceased  child  in  the 
parents  or  survivor  of  them.  The  qualification  or  limitation  of 
that  is  to  be  found  in  the  9th  section  of  the  act  already  quoted. 
It  excludes  only  in  cases  where,  by  the  act,  the  inheritance  is 
to  pass;  those  in  that  cade  who  are  not  of  the  blood  of  the 
ancestor  or  other  relative  from  whom  the  real  estate  descended 
are  not  to  succeed,  ^'  but  such  real  estate,  subject  to  such  life 
estate  as  may  be  in  existence  by  this  act,  shall  pass  and  vest  in 
such  other  persons  as  would  be  entitled  by  this  act,  if  the  persons 
not  of  the  blood  of  such  ancestor  or  other  relative  had  never 
existed  or  were  dead  at  the  decease  of  the  intestate." 

The  exclusion  is  from  inheritance  only,  saving  the  life  estates 
in  existence.  That  gives  to  Septimus  Thomas  a  life  estate  in 
the  fee  descended  to  his  daughter  from  her  mother.  And  there 
was  no  error  in  the  court  below  so  ruling. 

Judgment  affirmed. 


Walker  veraua  Dunshee  et  al. 

JPartition  in  Equity  among  CoUateraU. — Right  of  CtoQateraU  ex  parte 
patem&  and  ex  parte  maternft  to  inherit. — Oonstmction  of  Devise, — 
Estates  and  Remainden  in  Tail. — Distribution  among  Collaterals 
per  stirpes  and  per  capita. 

1.  Real  estate  held  in  fee,  of  whioh  the  owner  dies  intestate,  descends  to  his 
children  in  fee  simple,  and  by  their  death,  intestate  and  without  issue,  to  their' 
next  collateral  relatives  on  the  father's  side,  and  therefore  a  bill  by  one  of 
the  collateral  relatives  on  the  mother's  side,  praying  for  a  partition  of  the 
property,  was  properly  dismissed. 

2.  A  deyise  m  tee  of  real  estate  to  the  widow  of  the  testator,  passes  it  oat 
of  the  line  of  his  descent  entirely,  because  she  is  not  of  his  blood,  and  because, 
taking  the  doTise  in  lieu  of  dower,  she  becomes  a  purchaser.  Where,  there- 
fore, uind  so  derised,  was  by  the  widow  devised  in  fee  to  her  children,  who 
died  intestate  and  without  issue,  it  descended  from  them  to  their  next  collateral 
relatives  on  their  mother's  side,  to  the  exclusion  of  the  next  collateral  rela- 
tives on  the  Bftther's  side,  and  was  improperly  included  in  a  bill  for  partition, 
in  which  the  collaterals  on  both  sides  were  parties. 

3.  A  devise  of  real  estate  to  testator's  *^son  and  the  hebs  of  his  body,  law* 
fully  to  be  begotten,  and  for  de^Eiult  of  such  issue,  then  I  f^Y^  and  devise  the 
same  unto  my  two  daughters  and  the  heirs  of  their  respective  bodies,  lawfuUv 
to  be  begotten,  to  have,  hold,  and  enjoy  the  rents,  issues,  and  profits  thereof 
in  equal  portions ;  and  in  default  of  issue  in  either  of  them,  then  to  such  sur- 
vivor and  the  heirs  of  her  body,  lawfully  to  be  begotten ;  and  on  default  of 
such  issue,  remainder  to  my  right  heirs  and  the  right  heirs  of  my  wife, 
as  tenants  in  common,"  is  a  devise  to  the  three  children  in  tail,  wiiL  cross- 
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remaiiiderB  In  tail,  with  a  vested  remainder  to  his  right  heirs  and  the  right 
heirs  of  his  wife,  as  tenants  in  common. 

4.  In  such  case,  the  words  **  ri^ht  heirs^  wer#  held  to  mean  not  testator's 
ohildren,  but  the  next  of  kin  to  himself  and  to  his  wife,  in  whom  this  remain- 
der vested  at  the  deatJi  of  the  testator,  to  be  divided  in  e<iual  shares^per  capita^ 
and  that  therefore  the  deoree  of  the  judge  at  Nisi  Prius,  dismissing  the  bill 
of  one  of  the  collateral  heirs  on  the  mother's  side,  in  which  a  partition  of  the 
real  estate  so  devised  was  prayed  for,  was  improperly  made. 

OsBTmcATB  from  Niai  Prius.     In  Equity. 

This  was  an  appeal  by  Elizabeth  Y.  Walker  from  the  decree 
of  the  court  at  Nisi  Prius,  dismissing  her  bill  of  complaint  against 
Sophia  y.  Dunshee  et  aL 

The  bill  was  for  the  partition  of  the  real  estate  late  of  Amor 
Marshall^  deceased ;  and,  with  the  answer^  disclosed  in  substance 
the  following  facts : — 

Amor  Marshall,  of  Philadelphia,  died  sometime  in  1816,  seised 
of  the  following  real  estate,  yii. : — 

No.  1.  A  store  and  lot  No.  20  Bank  street. 

No.  2.  A  messuage  and  lot  on  Gaskill  street. 

No.  8.  A  messuage  and  lot  on  Arch  street. 

No.  4.  A  messuage  and  lot  on  Quarrj  street. 

No.  6.  A  mesmiage  and  lot  on  Walnut  street. 

At  his  death  he  left  a  widow,  named  Mar  j,  and  three  children, 
viz.,  Frances  Matilda,  Ann  Elizabeth,  and  Joseph  Yorkson. 

By  his  will,  which  was  dated  in  1818,  he  made  the  following 
disposition  of  his  real  estate : — 

Uaskill  street  property  (No.  2)  to  his  said  wife,  Mary  Mar- 
shall,  in  fee. 

Walnut  street  property  (No.  5)  to  his  "son  Joseph  Y.  Marshall, 
and  the  heirs  of  his  body  lawfully  to  be  begotten,  and  for  default 
of  such  issue  then  X  give  and  devise  the  same  unto  my  two  daugh- 
ters, Ann  Elizabeth  Marshall  and  Frances  Matilda  Marshall, 
and  the  heirs  of  their  respective  bodies  lawfully  to  be  begotten, 
to  have,  hold,  and  enjoy  the  rents,  issues,  and  profits  thereof  in 
equal  portions,  and  in  default  of  issue  in  either  of  them,  then  to 
such  survivor,  and  the  heirs  of  her  body  lawfully  to  be  begotten, 
and  on  default  of  such  issue,  remainder  to  my  right  heirs  and 
the  right  heirs  of  my  wife  as  tenants  in  common  for  ever." 

Quarry  street  property  (No.  4)  to  his  daughter,  Ann  E.,  with 
remainder  to  her  brother  and  sister,  and  remainder  over,  in  pre- 
cisely the  same  words,  mtUatis  mutandiij  as  the  devise  of  the 
Walnut  street  property. 

Arch  street  property  (No.  8)  to  his  daughter,  Francis  Matilda, 
with  remainder  to  her  brother  and  sister,  and  remainder  over,  in 
precisely  the  same  words,  mutatu  mtUandiiy  as  the  devises  of  the 
Quarry  and  Walnut  street  properties. 

His  wife  was  to  have  dower  in  all  his  real  estate. 

As  to  the  Bank  street  property  (No.  1),  he  died  intestate,  there 
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being  no  devise  or  provision  in  his  will  respecting  it,  or  in  whick 
it  could  be  included  in  any  general  terms. 

Frances  Matilda  Marshall  died  in  the  lifetime  of  her  mother, 
intestate,  unmarried  and  without  issue. 

Mary  Marshall,  the  widow,  died  April  1854,  leaving  a  will, 
dated  I'ebruary  8th  1826,  duly  proved  October  6th  1859,  where- 
by she  devised  the  said  Gaskill  street  property  (No.  2)  to  said 
three  children  in  fee,  subject  to  the  payment  of  half  the  rents  to 
her  daughter,  Frances  Matilda,  for  life ;  and  if  said  Frances  M. 
died  without  issue,  then  to  the  other  two  children  as  tenants  in 
common  in  fee. 

Ann  Elizabeth  Marshall  died  in  March  1859,  intestate,  unmar- 
ried and  without  issue. 

Joseph  Y.  Marshall  died  April  7th  1859,  intestate,  unmarried 
and  without  issue,  leaving  no  brothers  or  sisters,  nephews  or 
nieces;  but  leaving  two  aunts,  and  the  children. of  another  de« 
ceased  aunt,  on  his  mother's  side  (see  A.,  B.,  and  G.  in  the  fol- 
lowing table) ;  and  the  issue  of  three  uncles  and  of  one  aunt  on 
his  father's  side  (see  D.,  E.,  F.,  and  G.  in  the  following  table). 

A  fourth  uncle  and  two  aunts  on  his  father's  side,  died  prior 
to  the  death  of  Mrs.  Mary  Marshall,  the  widow  of  Amor  (see  H., 
I.,  and  K.  in  the  following  tablej ;  and  a  fifth  uncle  on  his  father's 
side  has  not  been  heard  from  for  twelve  years,  and  is  supposed 
to  be  dead  (see  L.  in  the  following  table).  These  four,  viz.  H., 
I.,  K.,  and  L.,  died  intestate,  unmarried  and  without  issue. 

HEIRS  ON  MOTHER'S  SIDE. 

A.  ELIZABETH  Y.  WALKER  (Complwnant). 

B.  SOPHIA  V.  DUNSHEE, 

0.  VnuMM  PatohMi  (died  before  Joseph  Y.  Marshall). 

1.  Gkorqb  M.  Patchbk. 

2.  Sarah  Ann  Martin  (married  Mulford  Martin). 

3.  HENBT  PATCHEN  (died  before  Joseph  Y.  Marshall). 

a.  Geonre  Patohen, 

^  li^L^q^^^'V^hAn    I  Minors.    John  P.  Belsterlmg, 

c.  Samuel  aW.Patohen,  V     Guardian  ««  Kfoni. 

d.  Joseph  Patchen,  J     ^''*»™*»"  «*»  *'*«^- 

HEIRS  ON  FATHER'S  SIDE. 

9.  Tbomas  XanliaU  (deceased  Not.  1831).    Sarah  Marshall,  widow. 

1.  Thomas  Marshall.  1 

2.  MARTHA  TRIMMER  (deceased  January  8th  1860,  since 
Joseph  Y.  Marshall),  leaying  no  husband,  but  children) : 

0.  Thomas  Stewart.  } 

h,  Sarah  E.  P.  Grattan,  wife  of  Edward  N.  Grattan.     \  % 

e.  Alfred  Trimmer.    (James  0.  Finney,  Chiardian.)    J 

3.  Sarah  Buck.  3 

4.  Emma  Durnet.  ^ 
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B.  Joiin  Xartliall  (deceased  June  1838). 

1.  William  Marshall. 

2.  Emma  Marshall. 
8.  Samuil  Marshall. 
4.  John  Marshall. 

7.  JoMph  Marshall  (died  before  Joseph  Y.  Marshall). 
1.  Ann  Marshall. 


}" 


6 
6 

7 
8 

9 

e.  Ann  M.  Bntriken  (deceased  April  1831).  » 

1.  William  M.  Entrikin.  10 

2.  Elizabeth  £.  Entrikxn.  11 

3.  Emma  Entriken.  12 

4.  Mart  Ann  Johnson  (married  Benjamin  Johnson).  13 

5.  THOMAS  ENTRIKEK  (died  in  the  lifetime  of  his  mother). 

a.  Thomas  Entriken. 

^  pT«r  Fn!^^«n'  I  Minors.    John  F.  Belsterlmg. 

1  Jot"E5^ar'  [     ^'^-^  ^  ^^- 
H.  BaTid  XarshaU  (died  in  1825). 

I.  Marj  Hurley  (died  Febmary  1832). 

X.  Hannah  Marshall  (died  March  1845). 

L.  William  Marshall.    (Not  heard  from  for  twelve  years,  supposed  to  be 
dead.) 

The  complainant,  Elizabeth  Y.  Walker,  ^A.),  one  of  the  mater- 
nal aunts  of  Joseph  Y.  Marshall,  fi]ed  this  bill  against  the  said 
remaining  next  of  kin  of  Joseph  Y.  to  compel  a  partition  of  said 
real  estate,  and  the  allotment  of  her  share  in  severalty.  She 
claimed  that  she  is  entitled  to  one-third  of  the  Oaskill  street 

Sroperty  (No.  2),  "  as  one  of  the  three  sisters  of  Mary  Marshall^ 
eceased,  mother  of  Joseph  Y,  Marshall ;"  and  to  one-sixth  of 
the  Walnut  (No.  6),  Bank  (No.  1),  Arch  (No.  3),  and  Quarry 
street  (No.  4)  properties,  on  the  ground  "  that,  by  the  death  of 
Joseph  Y.  Marshall,  Ann  E.  Marshall,  and  Frances  M.  Mar- 
shall, each  without  heirs  of  his  or  her  body  lawfully  begotten, 
by  the  terms  of  the  will  of  Amor  Marshall  the  said  properties 

Eassed  to  the  heirs  at  law  of  Amor  Marshall  and  Mary  Marshall 
is  wife,  as  tenants  in  common,  and  that  the  legal  mode  of  dis- 
tribution between  the  heirs  of  the  said  Amor  and  the  said  Mary 
is  per  itirpesj  and  not  per  capita.*^ 

Those  of  the  defendants  who  are  of  kin  to  Joseph  Y.  Marshall 
on  the  mother's  side,  to  wit,  Sophia  V.  Dunshee  (B.),  and  the 
issue  of  Frances  Patchen  (C),  have  allowed  the  bill  to  be  taken 
pro  confe990y  in  default  of  appearance. 

The  remaining  defendants,  who  are  of  kin  to  Joseph  Y.  Mar- 
shall on  the  father's  side,  averred  and  claimed  in  their  answers, 
that  all  five  of  the  said  properties  ultimately  vested  in  Joseph 
Y.  Marshall  in  fee ;  and  that  upon  his  death,  intestate,  unmar- 
ried and  without  issue,  they  descended  to  and  vested  in  his  next 
of  kin  on  the  father's  side^  to  Uie  exclusion  of  those  on  his 
mother's  side. 

2  Wr.— 28 
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The  issue  of  Thomas  Marshall  (D.)  and  Joseph  Marshall  (F.) 
averred  and  claimed  that  the  twelve  next  of  kin  on  the  father's 
side  who  are  in  equal  degree  (D.  1,  8,  and  4,  E.  1,  2,  8,  and  4, 
F.  ly  and  G.  1,  2,  8,  and  4),  are  each  entitled  to  one-thirteenth 
of  said  five  properties ;  and  that  the  remaining  one-thirteenth 
should  be  divided  equally  among  the  children  of  Martha  Trimmer 
(D.  2),  who  has  died  since  Joseph  Y.  Marshall. 

The  remaining  next  of  kin  on  the  father's  side,  averred  and 
claimed  that  the  said  twelve  next  of  kin  on  the  father's  side,  who 
are  in  equal  degree,  above  specified,  were  each  entitled  to  one- 
fourteenth  ;  the  children  of  Martha  Trimmer  as  above,  to  one- 
fourteenth;  and  the  children  of  Thomas  Entriken,  deceased 
(G.  5)  to  the  remaining  one-fourteenth  of  said  five  properties,  to 
be  equally  divided  among  them, 

All  the  defendants,  next  of  kin  on  the  father's  side,  averred 
and  claimed  that  as  to  the  Arch  street  (No.  3),  Quarry  street 
(No,  4),  and  Walnut  street  (No.  5)  properties,  if  the  estate  therein 
which  was  vested  in  said  Joseph  x.  Marshall  at  and  immediately 
before  his  death,  was  not  a  fee  simple,  and  if  at  his  death  it 
vested  in  the  right  heirs  of  Amor  Marshall  and  the  right  heirs 
of  Mary  Marshall  as  tenants  in  common  in  fee,  then  and  in  such 
case  the  legal  mode  of  distribution  is  per  capita  and  not  per 
etirpety  and  that  in  such  case  the  complainant  (A.),  Sophia  Y. 
Dunshee  (B.),  the  issue  of  Frances  Patchen  (C),  the  issue  of 
Thomas  (D.),  the  issue  of  John  (E.),  the  issue  of  Joseph  Mar-^ 
shall  (F.),  and  of  Ann  M.  Entriken  (G.),  respectively,  are  each 
entitled  to  one-seventh  of  said  three  properties. 

The  case  was  heard  upon  bill  and  answers  before  Mr.  Justice 
Read  at  Nisi  Prius,  May  6th  1860,  and  after  argument  the  bill 
was  dismissed ;  whereupon  the  complainant  entered  this  appeal, 
and  assigned  for  error,  that  the  court  erred  in  dismissing  the 
complainant's  bill  and  refusing  the  decree  prayed  for. 

John  0.  Knox  and  David  Webster,  for  the  appellant,  argued, 

1.  As  to  the  Bank  street  property.  No.  1,  of  which  Amor 
Marshall  died  intestate,  it  was  unquestionably  the  property  of 
Joseph  in  fee  at  his  death,  and  as  he  died  intestate,  it  belongs  to 
his  heirs  at  law. 

2.  The  Gaskill  street  property.  No.  2,  was  given  to  the  widow 
of  Amor  Marshall  in  fee.  By  her  it  was  devised  to  her  three  chil- 
dren, Joseph  y.,  Ann  E.,  and  Frances  M.,  their  heirs  and  assigns, 
and  in  case  Frances  M.  died  without  issue,  Joseph  Y.  and  Ann 
E.  were  to  hold  it  in  fee  as  tenants  in  common.  Frances  M. 
died  dtiring  her  mother's  lifetime,  without  issue,  which  gave  the 
property  to  her  brother  and  sister  in  fee,  as  tenants  in  common. 
Ann  E.  died  in  March  1859,  leaving  the  estate  to  Joseph  in  fee. 
Joseph  died  in  May  1859^  unmarried,  intestate,  and  without 
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issne,  leaying  the  property  under  the  intestate  laws  io  hi$  heirs, 
who  they  contended  were  the  collaterals  on  the  mother's  side.  As 
there  was  no  inheritable  blood  between  Amor  Marshall  and  his 
wife  Mary,  she  was  a  first  purchaser,  and  consequently  the  col- 
laterals on  her  side  took,  to  the  exclusion  of  those  on  the  father's 
side :  citing  Act  of  April  8th  1833,  §  9 ;  Culbertson  v.  Daily,  7 
W.  &  S.  196. 

8.  As  to  the  Walnut,  Quarry,  and  Arch  street  properties,  Nos. 
8,  4,  and  6,  they  passed  severally  under  the  will  of  Amor  Mar- 
shall to  his  children  Joseph  Y.,  Ann  E.,  and  Frances  M.,  as  ten- 
ants in  tail,  with  remainder  to  the  heirs  of  their  bodies  lawfully 
begotten,  if  any.  If  there  were  none,  of  either  or  all  three, 
then  to  the  right  heirs  of  the  husband,  and  the  right  heirs  of  the 
wife  as  tenants  in  common  for  ever.  Upon  the  death  of  Frances 
M.  without  issue,  the  estate  belonged  to  Joseph  Y.  and  Ann  E., 
as  tenants  in  tail  with  cross-remainders.  Upon  Ann's  death  it 
passed  to  Joseph  as  tenant  in  tail,  and  upon  *hi8  death  without 
issue  lawfully  begotten,  the  estate  under  the  will  passed  to  the 
right  heirs  of  Amor  Marshall,  and  the  right  heirs  of  his  wife 
Mary  Marshall,  as  they  argued,  not  per  capita,  but  one-half  to 
each  set  of  heirs,  giving  consequently  to  tne  complainant  one<^ 
sixth  of  these  properties.  The  word  ^^  heirs,**  as  used  by  the 
testator,  must  be  treated  as  synonymous  with  ^^  issue,**  to  effect 
nate  his  intention:  see  3  Barr  304;  5  Id.  264.  He  desired  his 
children  or  their  issue  to  have  these  properties,  and  this  failing 
he  wished  them  divided  among  his  own  kindred  and  those  of  his 
wife  as  tenants  in  common.  The  distribution  per  stirves  or  per 
capita,  depends  upon  the  language  of  the  devise :  McK'eillege  v. 
Galbraith,  8  S.  &  R.  42;  Witmer's  Executors  t;.  Ebersole,  5 
Barr  458. 

John  M.  Broomall,  Thos.  H.  Speaktnan,  J.  Hubley  Ashtan,  and 
Saml.  0.  Perkins,  for  appellees. — The  single  question  is,  "  Has 
the  complainant  a  right  to  a  partition  of  the  properties  in  ques- 
tion as  against  all  or  any  of  the  defendants-?" 

1.  As  to  the  Bank  street  property,  No.  1,  she  has  not.  Of 
this  Amor  Marshall  died  intestate ;  it  therefore  descended  to  his 
three  children,  as  tenants  in  common.  By  the  death  of  his  sis- 
ters, it  vested  in  Joseph  Y.  in  fee  in  severalty,  as  of  lands  de- 
scended to  him  ex  parte  patemd.  Neither  Joseph  nor  his  sisters 
were  purchasers.  Whether  the  father  held  by  purchase  or 
descent  does  not  appear,  nor  is  it  material,  for  those  who  are  not 
of  his  blood  take  no  estate  of  inheritance  therein ;  and  the  appel- 
lant is  not  of  his  blood. 

2.  As  to  the  Gaskill  street  property,  No.  2.  If  Culbertson  v. 
Daily  be  law,  the  appellant  is  entitled  to  partition  as  against 


Digitized  by 


Google 


486  SUPREME  COURT  [Philadelphia 

[Walker  o.  Danshee  €t  al,.] 

those  who  have  allowed  her  bill  to  be  taken  pro  eonfe$80f  but  not 
against  the  appellees. 

8.  As  to  the  Walnut,  Quarry,  and  Arch  street  properties,  Nos. 
8,  4,  and  5,  complainant's  right  to  partition  must  depend  on  the 
will  of  Amor  Marshall,  for  she  can  take  nothing  by  descent  from 
Joseph  Y.,  not  being  of  the  blood  of  the  ancestor  from  whom  by 
devise  or  descent  they  came  to  him.  If  she  claims  as  one  of  the 
^' right  heirs"  of  Mrs.  Mary  Marshall,  she  cannot  succeed,  because 
Mrs.  Marshall  took  no  estate  in  these  properties  but  her  dower, 
and  therefore  could  transmit  none.  There  remains  then  but  her 
claim  as  one  of  those  who  were  designated  "  right  heirs  of  my 
wife,"  in  the  event  which  has  happened,  to  wit,  the  death  of  the 
children  of  Amor  Marshall  without  issue. 

But  she  is  not  within  this  description.  Her  connection  with 
Mary  is  through  Joseph  Y.  She  is  one  of  Joseph's  right  heirs, 
ex  parte  matemd.  The  heir  is  one  on  whom  the  inheritance  is 
cast,  and  no  one  iB  heir  to  the  living.  When  Mrs.  Mary  Mar- 
shall died  in  1854,  she  left  two  children,  Joseph  Y.  and  Ann  E., 
who  were  her  only  heirs,  and  where,  as  in  this  case,  there  are 
lineal  heirs,  there  can  be  no  collateraU.  The  testator  meant  to 
include  his  wife's  collateral  relations  only  if  they  came  within 
the  terms  of  his  will ;  that  is,  if  they  were  her  right  heirs,  which 
they  could  not  be,  she  having  left  lineal  descendants.  An  estate 
limited  to  the  heirs  of  any  one,  is  of  course  contingent  until  the 
death  of  that  person ;  but  it  vests  as  soon  as  it  can.  The  con- 
tingency in  this  case  was  removed  by  the  death  of  Mrs.  M.  in 
IBM,  when  it  vested  in  her  right  heire^  to  wit,  her  children. 

Joseph  Y.  thus  becoming  in  his  lifetime  seised  in  tail  with  re- 
mainder in  fee,  the  particular  estate  merged,  and  as  he  died 
owner  in  fee  simple  of  those  properties  and  intestate,  they 
descended  to  his  heirs,  who  are  to  be  ascertained  by  inquiring 
how  he  obtained  them.  He  did  not  obtain  any  by  his  mother, 
for  she  had  no  estate  of  inheritance  in  them.  She  was  only 
used  as  the  means  of  designating  those  who  were  to  take.  '  He 
took  wholly  under  his  father's  will,  immediately  as  to  one-third, 
and  through  his  sisters  as  to  the  other  thirds,  and  therefore 
those  only  who  are  his  heirs  ex  parte  patemd  can  claim  under 
him.     The  appellant  is  not  one  of  this  class. 

The  will  was  carefully  drawn,  and  the  technical  words  ^^  right 
heirs,"  &c.,  were  understood  and  must  be  construed  technically : 
Middleswarth  v.  Collins,  8  Leg.  Int.  11 ;  George  v.  Morgan,  4 
Harris  95 ;  Poole  v,  Poole,  8  Bos.  &  Pul.  627 ;  Auman  v.  Au- 
man,  9  Harris  847 ;  Bender  v.  Fleurie,  2  (Jrant's  Cases  847 ; 
Hodgson  V.  Ambrose,  Douffl.  887.  Even  if  the  words  ^<  heirs 
of  the  body"  be  interpreted  "  children,"  they  are  cured  by  the 
words  "for  default  of  such  issue,"  which,  implying  an  indefinite 
failure  of  issue,  make  the  estate  of  Joseph  an  estate  tail :  Ei- 
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chelberger  v.  Barnitz,  9  Watts  450 ;  Clark  v.  Baker,  3  S.  &  B. 
470 ;  Crilley  v.  Chamberlain,  6  Caaey  161.  And  if  so,  the  limi- 
tation over  IS  bad  as  an  executory  devise  on  account  of  remote- 
ness :  Eichelberger  v.  Barnitz,  9  Watts  447 ;  Toman  v.  Dunlop, 
6  Harris  72;  Eby  v.  Eby,  6  Barr  468;  Langly  v.  Heald,  7  W. 
&  S.  98.  The  word  "remainder"  in  this  part  of  the  will,  is  used 
in  its  technical  sense,  and  cannot  be  treated  as  meaning  an  exe- 
cutory devise.  All  devises  over,  will  be  construed  as  remainders 
rather  than  executory  devises,  and  as  vested  rather  than  contin- 
gent :  Middleswarth  v.  Collins,  i^t  supra  /  2  Cruise's  Dig.  270 ; 
Williamson  v.  Field's  Executors,  2  Sandford  Ch.  B.  585 ;  Smith 
on  Executory  Interests  62,  as  to  the  difference  between  vested 
and  contingent  remainders. 

If  a  remainder  after  an  estate  tail  is  a  vested  remainder — ^if  a 
remainder  to  the  heirs  of  a  person  ihe$$e  is  a  vested  remainder, 
there  is  nothing  more  in  this  cause  for  discussion. 

When  Amor  Marshall  died,  he  had  lineal  as  well  as  collateral 
heirs,  and  from  this  fact  the  court  is  asked  to  infer  an  intention 
different  from  what  the  law  implies  from  the  words  employed. 
Give  the  words  "right  heirs"  their  evident  signification  as 
meaning  all  a  man's  heirs,  and  yet  the  fact,  that  at  Mrs. 
Marshall's  death  there  was  but  one  person  whom  the  law  called 
her  right  heir  and  the  right  heir  of  her  husband,  fixes  the  mean- 
ing of  the  expression  in  this  will  irrevocably.  The  limitation  is 
to  them,  whoever  they  should  be  at  her  death — why  then  should 
not  the  right  heir,  existing  when  tlfat  event  happened,  take  the 
remainder  rather  than  others,  who  in  another  contingency  might 
have  been  the  right  heirs  of  testator  and  his  wife?  Joseph 
having  thus  the  legal  and  equitable  seisin  of  the  remainder  in 
fee  at  his  mother's  death,  it  blended  with  the  estate  tail  given  by 
his  father's  will,  and  descended  to  his  heirs,  ex  parte  patemd :  3 
Preston  on  Conveyancing  546. 

The  cases  cited  on  the  other  side  show  that  the  distribution 
should  be  per  capitay  if  the  appellant's  view  of  the  limitation  over 
be  correct. 

The  descendants  of  Thomas  Marshall  and  Joseph  Marshall 
marked  D.  and  F.  in  the  table  of  next  of  kin,  claim  that  as 
Joseph  Y.  Marshall  died  seised  in  fee  of  this  real  estate,  and 
they  claim  through  him  under  the  intestate  laws,  the  children 
of  Thomas  Entriken  (G.  5,^  being  grandchildren  of  an  aunt 
of  the  intestate,  are  not  entitled  to  represent  their  father,  who 
died  before  the  intestate.  Before  the  Act  April  27  1855,  repre- 
sentation among  collaterals  was  not  admitted  after  brothers'  and 
sisters'  children.  That  act  extended  it  to  the  grandchildren  of 
brothers  and  sisters,  and  the  children  of  uncles  and  aunts,  but 
not  to  the  grandchildren  of  uncles  and  aunts,  and,  therefore, 
the  real  estate  to  be  divided  among  the  collaterals  on  the  father's 
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side,  is  to  be  into  thirteenths  and  not  fourteenths.  The  remain^ 
ine  appellees  submit^  that  the  children  of  Thos.  Entriken  should 
take  one-fourteenth  as  representatives  of  their  deceased  father. 

The  opinion  of  the  court  was  delivered,  February  14th  1861,  by 

LowRiE,  G.  J. — ^Amor  Marshall  died  intestate  of  the  property 
No.  1,  the  store  and  lot  in  Bank  street,  and  therefore  it  de- 
scended in  fee  to  his  children,  and  by  their  death  intestate  and 
without  issue,  it  descended  to  their  next  collateral  relatives  on 
the  father's  side,  that  is,  to  the  father's  brothers  and  sisters  and 
their  respective  issue.  The  collateral  relatives  on  the  mother's 
side  take  no  inheritance  in  it.  Such  is  our  law  of  descents,  and 
therefore  the  bill  was  rightly  dismissed  so  far  as  it  relates  to  this 
property. 

Amor  Marshall  devised  the  |)roperty  No.  2,  the  house  and  lot 
in  Gaskill  street,  to  his  widow  in  fee.  Thereby  it  passed  out  of 
his  line  of  descent  entirely,  because  she  is  not  of  his  blood,  and 
because,  taking  the  devise  in  lieu  of  dower,  she  became  a  pur- 
chaser. She  devised  it  to  her  children  in  fee,  and  they  beins  all 
dead  intestate  and  without  issue,  it  descended  from  them  to  tneir 
next  collateral  relatives  on  their  mother's  side ;  that  is,  to  their 
mother's  sisters  and  to  the  issue  of  such  as  are  dead.  The  col- 
lateral relatives  on  the  father's  side  take  no  interest  in  it.  Such 
is  our  law  of  descents,  and  therefore  we  think  this  property  is 
improperly  included  in  this  bill,  making  the  collateral  relatives 
on  both  sides  parties,  and  the  bill  was  rightly  dismissed  so  far  as 
relates  to  this  property.  But  the  parties  waive  this  objection, 
and  therefore  we  shall  allow  that  partition  to  be  made. 

Amor  Marshall  devised  the  properties  Nos.  3,  4,  and  5,  on 
Walnut,  Arch,  and  Quarry  streets,  to  his  three  children  in  tail, 
with  cross-remainders  in  tail,  and  with  remainder,  of  course  a 
vested  remainder,  to  his  right  heirs,  and  to  right  heirs  of  his 
wife,  as  tenants  in  common  for  ever.     So  we  interpret  the  will. 

But  who  are  these  right  heirs  7  Not  their  children  certainly : 
for  the  estate  to  be  taken  by  them  had  already  been  defined,  and 
the  next  purpose  is  to  provide  for  the  remainder  of  the  estate 
after  the  estates  of  the  children  shall  run  out.  If  heirs  here 
means  his  children,  then  their  estate  could  not  run  out,  because 
this  very  formal  limitation  of  a  remainder  would  amount  merely 
to  a  reversion.  But  evidently  he  means  to  provide  devisees  of 
the  remainder  after  the  estates  tail,  and  therefore  he  means,  not 
fieirt  properly  speaking,  but  the  next  of  kin  to  himself  and  his 
wife,  after  excluding  their  children.  The  remainder  vested  in 
them  on  his  death.  At  that  time  the  father's  collateral  relatives 
were  eight  brothers  and  sisters.  Four  of  these  are  since  dead 
intestate  and  without  issue,  and  of  course  their  shares  have  de- 
scended to  the  four  surviving  brothers  and  sisters,  or  their  issue 
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if  dead.  The  mother's  collateral  relatives  were  three  sisters, 
and  their  share  of  the  remainder  vested  in  them  and  their  heirs. 
How  do  the  collateral  relatives  of  the  testator  and  of  his  wife 
take  under  the  will — -per  Hirpes  or  per  capita  f  The  principle 
on  which  we  decide  tms  is  given  in  Witmer  v.  Ebersole,  6  Barr 
548.  Taking  per  itirpes  is  taking  by  representation.  But  none 
of  these  devisees  take  by  representation,  but  directly  by  devise 
to  them.  They  are  to  take  also  '^  in  common/'  ana  this  indi- 
cates equality  where  nothing  is  said  to  the  contrary.  There  is 
nothing  to  indicate  that  the  testator  was  intending  to  give  each 
of  his  wife's  relatives  more  than  each  of  his  own.  We  think 
they  are  all  to  take  equal  shares  per  capita.  The  several  sisters 
of  the  mother,  or  their  issue,  take  therefore  one-eleventh  of 
these  three  properties ;  and  the  several  brothers  and  sisters  of 
the  father,  or  their  issue,  take  two-elevenths  of  the  same,  one 
of  them  being  by  inheritance  from  deceased  devisees. 

Let  a  decree  be  drawn  up  in  form,  reversing  the  decree 

of  Nisi  Prius  thus  far,  and  decree  partition  according 

to  this  opinion. 


Kleinert  versus  Ehlers. 

Legal  Presumption  of  Legitimacy ^  how  rebutted, — Record  of  Decree  of 
Divorce^  what  evidence  cf. — IJffect  of,  as  Proof  of  Legitima<^. 

1.  Where,  in  a  feigned  issue  to  determine  the  le^timaoy  of  a  son  and 
daughter,  it  was  alleged  tiiat  the  mother  was  pregnant  with  the  son,  when 
married  to  the  patative  father,  and  there  was  contradictory  evidence  as  to  the 
time  when  the  son  was  bom,  and  as  to  the  pregnancy  of  the  mother,  whick 
the  court  snhmitted  to  the  jury,  with  instniotions  that  ihe  law  presumed  a 
child  bom  after  marriage,  whether  begotten  before  or  after,  to  be  the  child 
of  the  husband ;  that  where  the  parents  might  have  had  sexual  intercourse, 
access  was  to  be  presumed,  and  that  these  legal  presumptions  must  be  rebutted 
by  eyidence  plainly  showing  non-access  by  the  nusband,  so  that  he  could  not,, 
in  the  order  of  nature,  be  the  father  of  the  child :  Held,  that  it  was  not  error 
thus  to  submit  the  case  to  the  jury,  there  being  no  oonolusiye  eyidence  of  non- 
aoeess  to  repel  the  le^  presumptions  arising  from  the  birth  of  the  son  after 
marriage. 

2.  In  the  same  issue,  as  to  the  legitimacv  of  the  daughter,  where,  nearly 
two  years  before  her  birth,  the  motiier  had  left  her  husband  (who  resided  in 
Pottsyille),  and  gone  to  Philadelphia  to  reside,  in  which  city  she  was  frequently 
yisited  by  her  husband,  who,  howeyer,  after  ihe  birth  of  the  daughter,  pro- 
cured, in  Schuylkill  county,  a  diyorce  from  his  wife,  on  the  ground  of  deser- 
tion, without  appearance  for  or  notice  to  her,  it  was  not  error  in  the  court  to 
submit  to  the  jury  all  the  evidence  of  access  on  the  part  of  the  husband, 
with  the  record  of  diyorce,  and  to  decline  to  charge  tiiem  that  the  diyorce  was 
a  Judicial  determination  as  to  separation  for  two  years,  which,  with  eyidence 
of  their  separate  residence,  rebutted  the  legal  presumption  of  access. 

3.  The  record  of  diyorce  concluded  only  the  desertion  of  the  wife,  not  the 
non-Aocesfl  of  the  husband :  and  it  did  not  estop  the  children  from  claiming 
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le^timacy,  for,  if  illegitimate,  they  were  not  parties  to  the  record^  and  if 
privies,  either  in  blood  or  estate,  they  were  legitimate. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  a  feigned  issue  directed  by  the  Orphans'  Court,  to 
ascertain  two  facts  connected  with  the  distribution  of  the  estate 
of  August  Ehlers,  deceased,  in  the  hands  of  Frederick  Ehlers 
and  Ernst  Kleinert,  administrators,  &c.y  of  deceased,  viz. : 
Whether  George  W.  Ehlers  is  the  son  of  August  Ehlers,  deceased, 
and  whether  Ann  Elizabeth  Ehlers  is  the  daughter  of  August 
Ehlers,  deceased.  Mr.  Kleinert,  who  was  married  to  a  sister  of 
the  deceased,  and  other  brothers  and  sisters  of  the  deceased, 
denied  that  these  children  were  his  lawful  heirs,  and  the  feigned 
issue  was  made  up  in  the  name  of  George  W.  Ehlers  and  Ann 
Elizabeth  Ehlers,  as  plaintiffs,  and  Ernst  Kleinert,  as  defendant. 
The  questions  raised  by  the  pleadings  were  as  above  stated.  The 
marriage  of  August  Ehlers  with  Mary  Rupp,  on  the  4th  of 
March  1835,  and  the  birth  of  these  her  children,  were  not  con- 
troverted, but  it  was  alleged  that  Mary  Rupp  was  far  advanced 
in  pregnancy  at  her  marriage ;  that  George  W.  Ehlers  was  born 
four  or  five  months  afterwards,  whereas  August  Ehlers  had  no 
acquaintance  with  her  more  than  four  days  before  the  marriage. 
That,  in  consequence  of  the  fraud  practised  on  him,  he  was  so 
indignant  that  she  left  him  in  Pottsville,  and  removed  to  Phila- 
delphia, where,  on  the  6th  of  April  1838,  she  gave  birth  to  Ann 
Elizabeth,  at  the  Pennsylvania  Hospital.  That  he  never  co- 
habited with  her  afterwards;  that  in  July  1837  he  went  to 
Germany,  returning  about  the  New  Tear  following,  with  three  of 
his  sisters ;  that  on  the  28th  of  October  1838,  he  applied  to  the 
Common  Pleas  of  Schuylkill  county  for  a  divorce,  on  the  ground 
of  desertion,  which  was  decreed  July  24th  1839. 

The  cause  of  their  separation  was  denied  on  the  other  side, 
and  the  fact  of  his  visiting  her  in  Philadelphia  and  offering  to 
provide  for  her  and  George,  was  proved  by  plaintiff's  witnesses, 
among  whom  was  the  wife. 

The  plaintiff,  in  the  issue,  requested  the  court  to  instruct  tho 
jury  as  follows : — 

1.  That  the  evidence  on  the  part  of  the  plaintiff  proves  the 
legitimacy  of  George  W.  Ehlers  and  Ann  Elizabeth  Ehlers,  and 
that  all  the  facts  and  circumstances  testified  to  by  the  witnesses 
on  the  part  of  the  defendant,  do  not  amount  to  such  evidence  as 
is  required  by  law  to  repel  the  presumption  of  legitimacy,  arising 
from  the  marriage. 

2.  That  if  the  jury  believe  that  Mrs.  Ehlers  was  visibly  preg- 
nant when  she  was  married  to  Ehlers,  the  presumption  of  law  is 
that  he  was  the  father  of  the  child,  and  the  acts  and  declarations 
of  Ehlers,  as  proved  by  Mrs.  Williams,  show  that  Ehlers  recog- 
nised the  child  as  his  own,  and  that  this  presumption  of  law  is 
not  rebutted  by  the  evidence  on  the  part  of  the  defendant. 
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8.  That  the  acts  and  declarations  of  August  Ehlers,  as  proved 
by  the  uncontradicted  testimony  of  Emma  Williams,  show  that 
he  recognised  George  W.  Ehlers  as  his  child,  and  if  the  jury 
believe  her  evidence,  they  must  find  in  favour  of  the  plaintiff  on 
the  first  count. 

4.  That  the  uncontradicted  evidence  of  Emma  Williams  proves 
that  August  Ehlers  and  his  wife  were  together  at  a  time  when 
he  might  in  the  order  of  nature  have  been  the  father  of  Ann 
Elizabeth  Ehlers,  and  that  all  the  facts  and  circumstances  in  the 
case  do  not  afford  that  irresistible  presumption  required  by  law, 
that  sexual  intercourse  did  not  then  take  place,  and  therefore 
they  must  find  in  favour  of  the  plaintiff  on  the  second  count. 

5.  That  whenever  a  husband  and  wife  are  proved  to  have  been 
together  at  a  time  when  in  the  order  of  nature  the  husband  might 
have  been  the  father  of  an  after-bom  child,  if  sexual  intercourse 
did  then  take  place  between  them,  such  intercourse  was  primd 
facie  to  be  presumed,  and  that  it  is  incumbent  on  those  who  dis- 
pute the  legitimacy  of  the  after-born  child,  to  disprove  the  fact 
of  sexual  intercourse  having  taken  place  by  evidence  of  circum- 
stances which  afford  irresistible  presumption  that  it  could  not 
have  taken  place,  and  not  by  mere  evidence  of  circumstances 
which  might  afford  a  balance  of  probabilities  against  the  fact 
that  sexual  intercourse  did  not  take  place ;  and  that  there  is  not 
such  irresistible  evidence  of  facts  and  circumstances  in  this  case 
as  will  warrant  a  jury  in  finding  in  favour  of  the  defendant. 

6.  That  there  is  no  irresistible  evidence  that  Ehlers  did  not 
have  access  with  his  wife  within  the  time  in  which  in  the  order 
of  nature  he  might  have  been  the  father  of  Ann  Elizabeth  Ehlers, 
and  that  therefore  the  verdict  of  the  jury  must  have  been  in 
favour  of  the  plaintiff  in  the  second  count. 

The  court  below  negatived  the  first,  third,  and  fourth  points. 
As  to  the  second  point,  they  charged  that  the  law  presumes  that 
a  child  begotten  before  but  born  after  marriage,  is  the  child  of 
the  husband;  that  this  presumption  arises  in  this  case,  but 
whether  it  is  rebutted  by  the  evidence,  is  a  question  for  the  jury. 
As  to  the  fifth  point  of  plaintiff,  the  court  charged  that  whenever 
hu$band  and  wife  have  intercourse  or  access  to  each  other j  so  that 
sexual  intercourse  might  have  taken  placcy  there  is  a  legal  pre* 
sumption  that  it  did  take  place^  and  that  the  husband  is  the  father 
of  the  child;  and  "even  when  marriage  follows  pregnancy,  and 
precedes  birth,  he  who  marries  the  pregnant  woman  is  presumed 
to  be  the  father  of  the  after-born  child.  The  evidence  to  rebut 
these  legal  presumptions  must  plainly  show  such  non-access  on  the 
part  of  the  husband^  that  he  could  not  in  the  order  of  nature  be 
the  father  of  the  child.  Whether  the  evidence  in  this  case  plainly 
shows  this,  and  rebuts  these  legal  presumptions,  is  for  the  jury," 
As  to  the  sixth  point  of  plaintiff,  the^  court  said,  "  Ir)resistible 
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evidence  is  not  required,  but  such  as  clearly  satisfies  the  minds 
of  the  jury ;  and  with  this  explanation,  we  refuse  to  instruct  you 
as  requested." 

The  defendant  also  propounded  certain  points,  which  were  as 
follows : — 

1.  The  record  of  the  proceedings  in  divorce  of  Ehlers  v. 
Ehlers,  given  in  evidence  by  the  plaintiff,  is  conclusive  proof 
that  for  two  years  prior  to  the  institution  of  such  proceedings  in 
divorce,  the  respondent,  Mary  Ehlers,  had  desertea  her  husband^ 
August  Ehlers,  and  had  persisted  in  such  desertion  during  all 
of  said  period.  And  that  such  desertion  being  the  foundation 
of  the  decree  of  divorce  and  the  point  directly  in  issue,  it  has 
been  judicially  determined,  that  during  said  period  of  two  years, 
there  was  a  separation  between  the  libellant  and  respondent, 
which  separation,  accompanied  with  the  evidence  in  this  cause, 
that  during  said  period,  Mary  Ehlers  resided  in  Philadelphia, 
and  August  Ehlers  in  Pottsville,  rebuts  the  legal  presumption  of 
access  between  them. 

2.  That  whether  or  not  Aurast  and  Mary  Ehlers  cohabited 
together  in  1837,  at  such  period  that  the  second  child  of  Mary 
EUers  could  have  been  begotten  by  August  Ehlers,  must  be 
established  by  affirmative  evidence,  independent  of  legal  pre- 
sumption, and  that  the  record  in  divorce  is  evidence  tending  to 
rebut  the  evidence  of  access. 

In  answer  to  the  first  of  these  points,  the  court  instructed 
the  jury  that  the  decree  in  divorce  judicially  determined  that  the 
respondent  had,  for  two  jrears  next  before  the  filing  of  the  com- 
plaint, wilfully  and  mabciously  deserted  and  absented  herself 
from  the  habitation  of  her  husband  without  reasonable  cause, 
but  refused  to  give  the  instruction  prayed  for. 

The  second  point  was  answered  in  the  negative,  with  the 
qualification  that  the  after  proceedings  and  decree  in  divorce  was 
a  fact  to  be  taken  into  consideration  by  the  iury. 

In  the  general  charge,  the  court  below  said.  If  Mrs.  Ehlers  was 
not  pregnant  at  the  time  of  her  marriage,  and  the  son  was  born 
as  she  had  testified  in  November  1885,  there  would  be  no  doubt 
of  his  legitimacy.  If  she  were  pregnant,  and  the  child  was  bom 
before  August  or  September,  as  was  testified  by  one  witness,  the 

i'ury  must  decide  whether  the  evidence  plainly  showed  non-access 
efore  marriage. 
As  to  the  legitimacy  of  Ann  Elizabeth  Ehlers,  who  was  bom 
April  5th  1888,  the  court  submitted  the  fact  of  access  by  the 
husband  so  that  he  might  in  the  order  of  nature  be  the  father 
of  this  child,  as  a  question  for  the  jury,  reminding  them  of  the 
legal  presumption  of  legitimacy. 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  plaintiff  on  both  issues.    The  case  was  then  removed 
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into  this  court,  by  the  defendant,  where  the  following  matters 
were  assigned  for  error. 

The  court  erred  in  the  answer  to  plaintiff's  fifth  point  as  printed 
in  italics  above ;  2.  In  not  answering  fully  and  in  the  affirmative 
the  first  point  of  defendant  below ;  and  3.  In  not  answering  the 
defendant's  second  point  in  the  affirmative,  and  in  adding  to  the 
negative  instructions  which  were  given,  a  qualification  which 
was  pointless  and  unmeaning. 

Meyer  Stroueey  and  F.  W.  ^  J.  Sughee^  for  plaintiff  in  error, 
as  to  the  legal  meaning  of  tne  word  aeeesSj  cited  Dennison  v. 
Paige,  5  Casey  423 ;  Banbury  Peerage  Case,  33  Law  Lib.  436, — 
and  argued,  that. the  court  erred  in  using  the  word  to  indicate 
merely  a  meeting  of  the  parties,  and  yet  attached  to  it  the  legal 
rules  which  govern  its  legal  meaning  of  ^^ sexual  intercourse;*'  in 
effect  instructing  the  jury,  that  access  can  be  disproved  only  by 
showing  facts  which  make  it  a  physical  impossibility. 

That  access  was  not  to  be  presumed,  merely  because  the  parties 
were  within  such  distance  that  it  was  possible:  Shelf ord  on 
Marriage  and  Divorce  711,  3  Law  Lib.  433;  Clarke  v.  Maynard, 
6  Madd.  364,  8  East  193.  That  where  husband  and  wife  were 
living  in  such  habits  of  intercourse,  as  that  the  husband  might 
be  the  father  of  the  child,  this  presumption  may  be  rebutted  and 
disproved :  33  Law  Lib.  432 ;  82  Law  Lib.  434. 

The  effect  of  the  record  of  the  decree  of  divorce  was  wrong- 
fully restricted  by  the  court  below  to  evidence  of  mere  desertion; 
while,  to  authorize  the  decree,  not  only  desertion,  but  absence  from 
his  habitation  for  two  years,  must  have  been  established  by  proof. 

This  decree  was  conclusive  on  the  parties  and  their  privies,  the 
persons  who  claim  as  their  children,  and  it  embraces  separation 
and  total  abandonment :  1  Bouvier's  Law  Die.  413 ;  Webster's 
Die.  "  Desertion."  It  could  have  been  defeated  by  proof  of  tempo- 
rary cohabitation  and  sexual  intercourse,  but  it  was  evidence 
which  tended  to  rebut  the  evidence  of  access,  and  the  court  erred 
in  saying,  that  as  to  the  legitimacy  of  Ann  Elizabeth  Ehlers,  no 
evidence  was  necessary  other  than  the  legal  presumption ;  not- 
withstanding their  divorce,  and  the  fact  that  they  lived  more 
than  one  hundred  miles  apart. 

2>.  B.  Oreeny  E.  0.  Parry^  and  T.  OuyUrj  for  defendants  in 
error,  contended  that  the  instruction  of  the  court  as  to  the  pre- 
sumption of  legitimacy,  when  there  was  a  possibility  of  sexual 
intercourse,  was  correct ;  citing  Dennison  v.  Paige,  5  Casey  424 ; 
Head  v.  Head,  1  Sim.  k  Stu.  150;  Banbury  Peerage  Case, 
Id.  153 ;  Bury  v.  Philpot,  2  Milnes  k  Eeene  34§ ;  Cross  v.  Cross, 
8  Paige  189 ;  Morris  v.  Davis,  3  Car.  k  Payne  215,  278. 

As  to  the  decree  of  divorce,  it  was  argued,  that  the  children 
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were  not  to  be  affected  by  it  so  as  to  deprive  them  of  support, 
or  destroy  their  claim  to  the  estate  of  him  who,  after  their  birth, 
instituted  proceedings  for  divorce  on  the  ground  of  the  mother's 
desertion.  They  were  neither  parties  nor  privies  to  it,  nor  was 
there  in  it  any  question  involving  the  maternal  or  paternal 
relation.  The  fact  of  his  repeated  visits  to  her  while  in  Phila- 
delphia, and  of  cohabitation  there,  is  sufficient  to  raise  the  pre* 
sumption  of  legitimacy  in  favour  of.  the  daughter  also. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

Woodward,  J. — This  was  a  feigned  issue  to  try  the  legitimacy 
of  George  and  Ann  Elizabeth  Ehlers.  If  legitimate,  they  were 
the  rightful  heirs  of  their  deceased  father ;  if  not,  his  estate 
would  belong  to  the  plaintiff  in  error  as  next  of  kin. 

First,  as  to  the  legitimacy  of  George.  The  putative  father, 
August  Ehlers,  was  married  to  the  admitted  mother,  Mary  Rupp, 
on  the  4th  March  1885.  What  time  George  was  born  was  dis- 
puted in  the  evidence.  The  testimony  of  Moses  Strouse  tended 
to  fix  the  date  of  his  birth  as  early  as  September — that  of  Mrs. 
Theresa  Ritz  as  late  as  December  ensuing  the  marriage— but 
Mrs.  Ehlers,  the  mother,  swore  that  he  was  born  on  the  28th 
November  1835.  This  would  be  but  six  days  short  of  nine 
months  from  the  marriage,  and  if  believed  by  the  jury,  would  be 
competent  time.  But  there  was  some  evidence,  though  of  a  very 
unsatisfactory  nature,  that  Mrs.  Ehlers  was  pregnant  when  she 
was  married.  The  learned  judge  submitted  all  the  evidence  to 
the  jury,  with  instructions,  that  if  George  was  born  in  November, 
there  would  be  no  doubt  of  his  legitimacy,  but  that  if  the  mother 
was  pregnant  when  married,  and  the  child  was  born  at  the  time 
testified  by  Moses  Strouse,  the  jury  were  then  to  decide,  whether 
the  evidence  plainly  sTiows  the  non-access  of  the  husband  before 
the  marriage.  He  added,  that  the  law  presumes  a  child  bom 
after  marriage  to  be  the  child  of  the  husband ;  that  it  presumes, 
also,  that  where  the  child  is  begotten  before  but  born  after  mar- 
riage, the  husband  is  the  father ;  that  where  the  parents  mieht 
have  had  sexual  intercourse,  access  is  to  be  presumed,  and  that 
these  legal  presumptions  must  be  rebutted  by  evidence,  plainly 
showing  non-access  by  the  husband,  so  that  he  could  not  in  the 
order  of  nature  be  the  father  of  the  child. 

These  instructions  seem  to  us  to  be  fully  sustained  by  the 
ruling  in  Dennison  v.  Paige,  5  Casey  428,  and  by  the  answers  of 
the  judges  in  the  Banbury  Peerage  Case,  as  given  in  Shelford  on 
Marriage  and  Divorce,  716  Law  Library,  Vol.  83,  p.  436. 

The  jury  may,  therefore,,  have  well  found  that  George  was 
born  in  competent  time  after  the  marriage,  or  if  he  was  not, 
that  his  parents  had  access  before  their  marriage ;  and  either 
way,  his  legitimacy  was  established.    There  was  no  such  conclu- 
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8ive  evidence  of  non-access  before  marriage,  as  to  repel  the 
legal  presumption  and  convict  the  court  of  error  in  submitting 
the  cause  in  this  manner  to  the  jury. 

Next,  as  to  the  legitimacy  of  Ann  Elizabeth.  In  consequence 
of  disagreements  between  Ehlers  and  his  wife,  she  left  him  at 
PottsviUe  and  came  to  Philadelphia,  to  support  herself  with  her 
needle  before  the  birth  of  George.  The  proof  was  clear  that 
Ehlers  frequently  visited  her  in  Philadelphia,  and  she  swore, 
that  after  she  was  pregnant  with  her  second  child,  he  gave  her 
$100  to  defray  her  lying-in  expenses.  This  child  was  bom 
April  5th  1888.  On  the  28th  October  1838,  he  applied  to  the 
Court  of  Common  Pleas  of  Schuylkill  county,  for  a  divorce  on 
the  ground  of  two  years*  prior  desertion  and  persistence  therein 
by  his  wife,  and  on  the  24th  July  1889  a  divorce  was  decreed. 
She  did  not  appear  to  the  subpoena,  and  there  was  no  evidence 
that  she  had  notice  of  the  proceedings. 

The  court  was  asked  to  charge,  that  this  was  a  judicial  deter- 
mination, that  during  said  period  of  two  years,  there  was  a 
separation  between  the  libellant  and  respondent,  which  separation, 
accompanied  with  the  evidence  of  their  residence,  one  in  PottsviUe 
and  the  other  in  Philadelphia,  rebuts  the  legal  presumption  of 
access  between  them. 

The  learned  judge  submitted  all  the  evidence,  the  record  of 
divorce  inclusive,  to  the  jury,  with  the  question.  Had  Ehlers 
access  to  his  wife,  so  that  he  might  in  the  order  of  nature  be  the 
father  of  her  daughter  ? 

This  was  as  much  as  the  plaintiff  in  error  had  a  right  to  ask. 
He  argues,  that  the  record  of  divorce  was  a  conclusive  ascer- 
tainment of  the  fact  of  desertion,  during  the  period  within  which 
Ann  Elizabeth  must  have  been  begotten. 

Be  it  so,  still  a  deserted  husband  might  look  up  his  wife,  and 
have  what  the  law  denominates  access  during  the  desertion.  And 
this  husband  did  so,  not  once  but  several  times,  if  the  testimony 
of  the  wife,  of  Emma  Williams,  and  of  Mrs.  Ritz,  were  believed 
by  the  jury.  The  record  of  divorce  concludes  the  fact  of  deser- 
tion of  the  wife,  not  of  non-access  of  the  husband. 

But  how  is  its  conclusive  effect  even  as  to  the  fact  of  desertion 
to  estop  these  children  ?  They  were  not  parties  to  that  record, 
and  to  say  that  they  are  privies,  either  in  estate  or  blood,  and 
therefore  are  estopped  by  it,  is  to  admit  their  legitimacy ;  and 
that  kills  the  case  of  the  plaintiff  in  error. 

The  truth  is,  due  effect — fiill  as  much  as  it  deserved  to  have — 
was  given  to  the  record  when  it  was  referred  to  the  jury  as  estab- 
lishing the  desertion  of  the  wife.  They  took  that  fact  as  true, 
doubtless,  but  there  was  other  evidence,  from  which  they  might 
find  and  did  find  the  access  of  the  husband  and  wife,  within 
competent  time  before  the  birth  of  the  daughter,  and  so  estab- 
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lished  her  legitimacy  in  accordance  with,  though  not  exclusively 
upon,  the  presumptions  which  the  law  sets  up  in  her  favour. 

The  judgment  is  aflirmed. 


[  SB    446 

,— iiSL  w  The  York  County  Bank  versus  Carter. 

38    44«i  •^ 

I  381  [445  Transfer  of  Property /or  Payment  of  Debts, — Preference  among  Ored- 

itorsy  when  allowed, — Sales  and  Transfers^  when  not  technical  Assign* 
meats  for  Creditors^  nor  void  under  the  StcUute  of  IS  Eliz, 

1.  Where  partners,  being  heavilv  indebted,  transferred  by  deeds  and  bills 
of  sale  their  entire  property  to  another  party,  in  consideration  of  the  satisfao* 
tion  of  his  claim  against  them,  and  his  assumption  to  pay  the  balance  of 
the  purchase-money  in  discharge  of  the  debts  due  certain  other  specified  credi- 
tors, the  transaction  and  sale,  if  bond  Jide,  for  a  fair  price,  and  with  the 
honest  intent  to  pay  their  preferred  creditors,  is  not  void  because  certain 
creditors  are  preferred,  if  there  was  no  intent  to  hinder,  delay,  or  defraud 
the  others,  which  it  is  exclusively  tiie  proyinoe  of  the  jury  to  determine. 

2.  An  insolvent  debtor  may  prefer  one  creditor  to  another,  either  by  judg- 
ment, deed,  or  in  any  mode  except  by  an  assignment  in  trust,  if  his  motive  M 
an  honest  intent  to  pay  the  preferred  debts,  Uiough  the  unpreferred  creditors 
be  delayed  or  wholly  prevented  from  obtaining  payment 

3.  It  was  not  error  m  the  court  to  charge,  that  if  the  jury  believe  that  the 
price  agreed  to  be  paid  by  the  vendee  was  tiie  full  value  of  the  propertv  at 
the  time,  and  the  purchase-money  was  intended  by  both  narties  to  be  applied 
to  the  payment  of  particular  debts  of  the  vendors,  there  could  be  no  "inference" 
that  such  sale  was  intended  to  delay  or  defraud  unpreferred  creditors,  though 
they  were  excluded  by  the  preference  of  those  particular  creditors. 

4.  A  debtor  may  lawfully  sell  his  property,  in  consideration  that  the  pur- 
chase-money be  paid  to  some  of  his  creditors,  to  the  exclusion  or  postponement 
of  others,  if  it  be  done  without  any  fraudulent  design,  and  is  a  present  appli- 
cation of  his  property  to  the  payment  of  his  debts. 

5.  It  was  not  error  in  the  court  to  refuse  to  charge,  that  the  vendors  being 
largely  indebted  at  the  date  of  the  sale  and  transfer,  and  the  vendee  paying 
no  money  at  the  time,  but  only  assuming  to  paj^  certain  debts,  to  the  exdu- 
sion  of  others  to  a  large  amount ;  he  took  no  title  by  tiie  bills  of  sale  and 
conveyances  from  the  vendors. 

6:  It  was  not  error  in  the  court  to  refiise  to  charge  that  the  transaction, 
sale,  and  transfer  amounted  to  an  assignment  in  trust  for  certun  preferred 
creditors,  and  was  void  because  it  had  not  been  recorded.  The  papers  im- 
ported a  sale,  not  the  creation  of  a  trust  for  creditors,  and  though  tney  miffht 
nave  shown  by  parol  evidence  that  it  was  intended  to  create  a  trust  for 
creditors,  it  was  a  question  of  fact  for  the  jury,  and  not  of  law  for  the  court 

7.  The  declarations  of  the  vendor  and  vendee  at  the  time  of  the  delivery 
of  possession  under  the  sale,  were  admissible  as  part  of  tiie  res  gestce^  as  was 
the  paper  by  which  the  vendor  assumed  to  pay  the  debts,  to  rebut  the  allega- 
tion of^  fraud ;  and  also  evidence  that  before  the  date  of  the  sale,  the  vendee 
had  borrowed  money  for  the  purpose  of  reloaning  it  to  the  vendors. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 
On  the  81st  of  July  1858,  the  York  County  Bank  obtained  a 
judgment  against  John  Carter^  surviving  partner  of  Richard 
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Carter,  late  partners  doing  business  as  J.  &  B.  Carter,  for 
$4592. 74.  Afi.fa.  was  issued  thereon,  under  which  the  sheriff 
of  Schuylkill  county  levied  upon  certain  personal  property,  as 
the  property  of  the  late  firm  of  J.  &  B.  Carter. 

The  property  levied  on  consisted  of  a  coal  lease  from  Smith 
&  Buck  to  John  &  Bichard  Carter,  on  the  Greenwood  tract  of 
land  near  Tamaqua,  which  had  about  three  years  to  run ;  a  coal 
lease  from  the  Little  Schuylkill  Navigation,  Bailroad,  and  Coal 
Co.,  to  John  k  Bichard  Carter,  one  slope  No.  4,  burnt  out,  one 
frame  breaker-house,  two  frame  engine-houses,  four  frame  miner's 
houses,  one  and  a  half  miles  of  said  road  more  or  less,  thirty- 
five  mules,  three  horses,  one  hundred  and  eighty-five  drift  cars, 
one  frame  blacksmith-shop,  carpenter-shop,  stone  powder-bouse, 
frame  office,  about  five  tons  of  old  iron,  thirty-five  sets  of  har- 
ness, lot  of  carpenter  tools,  a  lot  of  blacksmith  tools,  screens, 
schutes,  four  wheelbarrows,  three  two-horse  wagons,  two  four- 
horse  wagons,  two  buggy  wagons,  one  barrel  of  oil,  lot  of  sheet 
iron,  one  bellows,  lot  of  old  car  wheels,  and  other  peisonal  pro- 
pertjjT. 

This  property  was  claimed  by  William  T.  Carter,  whereupon 
the  Court  of  Common  Pleas  directed  an  issue,  in  the  usual  form, 
between  William  T.  Carter,  as  plaintiff,  and  the  York  County 
Bank,  as  defendants,  to  try  the  title  to  the  property. 

The  material  facts  of  the  case,  as  disclosed  by  the  testimony, 
were  as  follows : — 

On  the  1st  of  October,  a.  n.  1857,  J.  &  B.  Carter,  who  were 
largely  engaged  in  the  business  of  mining  and  selling  coal,  and 
also  in  the  foundry  and  machine  business,  as  members  of  the 
firm  of  Carters  k  Allen,  and  who  were  also  owners  of  valuable 
real  and  personal  estate,  but  also  heavily  indebted,  by  judgments 
and  otherwise ;  by  two  bills  of  sale  transferred  to  WilUam  T. 
Carter,  their  nephew,  the  coal  leases  and  personal  property 
embraced  in  the  sheriff's  levy,  and,  on  the  same  dav,  conveyed 
to  him  all  their  real  estate  in  Schuylkill  county  ana  elsewhere, 
by  deeds  duly  executed,  acknowledged,  and  recorded,  all  which 
were  valued  m  the  transfers  at  $114,500.  On  the  same  day, 
and  at  the  same  time,  and  in  consideration  thereof,  William  T. 
Carter  entered  into  an  agreement  with  John  k  Bichard  Carter, 
to  pay  the  debts  of  certain  of  their  creditors,  who  were  named, 
amounting  to  f  114,500,  including  a  debt  of  $12,000  alleged  to 
be  due  by  them  to  him.  Under  these  bills  of  sale  and  deeds, 
William  T.  Carter  took  formal  and  actual  possession  of  the 
mines  and  movable  chattels,  and  from  that  time  worked  and 
managed  the  mines  on  his  own  account.  After  the  purchase  by 
William  T.  Carter,  he  proceeded  to  pay  off  the  indebtedness 
which  he  had  assumed,  and  settle  with  the  creditors  generally. 
The  defendants,  alleging  that  these  sales  and  transfers  were 
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fraudulent  and  void  in  law  and  in  fact,  offered  in  evidence  proof 
that  the  firm  were  at  the  time  indebted  by  judgment  to  the 
amount  of  $181,891.68 ;  that  a  house  and  lot  in  Tamaqua,  con- 
veyed bv  J-  &  R.  Carter  to  William  T.  Carter,  for  the  considera- 
tion of  98OOO,  was  worth  $12,000 ;  that  another  deed,  conveying 
all  their  real  estate  in  Pennsylvania,  worth,  by  estimate,  $100,000, 
was  executed  for  the  nominal  consideration  of  $49,260,  without 
any  description  by  metes  and  bounds.  That  the  property  of  the 
firm  of  Carters  k  Allen,  worth  $60,000,  had  also  been  transferred 
to  W.  T.  Cartel^  when  the  indebtedness  of  that  firm  was  equal  to 
$71,000,  which  was  afterwards  arranged  bv  a  mortgage  by  John 
Carter  and  William  T.  Carter,  for  $68,312.16,  to  secure  the 
creditors  of  Carters  k  Allen.  That  Richard  Carter  had  remained 
in  the  concern  as  the  active  business  man  and  financier  until  his 
death,  and  had  said  that  this  transfer  was  to  prevent  the  payment 
of  certain  debts  which  had  been  contracted  by  one  McAuley, 
who  had  been  their  partner  in  Luzerne  county,  but  that  they 
intended  to  pay  their  own  creditors. 

In  the  course  of  the  trial,  several  exceptions  were  taken  to 
the  admission  and  rejection  of  testimony,  all  which  are  stated  at 
length  in  the  specification  of  the  errors  assigned  here. 

The  following  points  were  submitted  by  the  plaintiff  and 
defendant,  on  wnicn  the  instruction  of  the  court  was  requested: — 

Plaintiff's  points. — 1.  That  J.  &  R.  Carter  had  the  right  to 
make  a  sale  of  property  at  a  fair  price,  and  arrange  that  the  pur- 
chaser should  apply  the  purchase-money  to  the  payment  of  any 
of  their  debts  the;^  mieht  designate. 

2.  That,  if  the  jury  believe  that  the  price  agreed  to  be  paid  by 
William  T.  Carter  was  the  full  value  of  the  property  at  the  time, 
and  the  purchase-money  was  intended  by  both  seller  and  buyer 
to  be  applied  to  the  payment  of  particular  debts  of  J.  &  R.  Car- 
ter, there  can  be  no  inference  that  such  sale  was  intended  to 
delay  or  defraud  creditors  whose  debts  were  not  provided  for 
by  the  sale,  although  such  sale  necessarily  resulted  in  giving  the 
creditors  whose  debts  were  thus  provided  for  a  preference  to  the 
exclusion  of  creditors  not  so  provided  for. 

8.  If  J.  &  R.  Carter  believed  the  demands  of  the  creditors  of 
Carter,  McAuley  k  Co*,  had  less  equity  than  those  of  their  other 
creditors  on  account  of  their  nature  and  origin,  and  that  they 
should  be  postponed  until  the  others  were  paid,  they  had  a  right 
to  prefer  the  others,  and  in  doing  so  they  did  no  more  than  any 
honest  man  under  such  circumstances  ought  to  have  done. 

4.  J.  k  R.  Carter  had  a  right  to  convey  their  property  for  a 
fair  price  to  their  other  creditors,  for  the  very  purpose  of  paying 
them,  and  postponing  plaintiff  until  they  were  paid. 

Defendant's  points. — 1.  If  the  bills  of  sale  and  conveyance 
by  John  k  Richard  Carter  to  William  T.  Carter  were  made 
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to  delay,  hinder,  or  defrand  particular  creditors,  though  made 
for  a  valuable  consideration,  thej  are  i^ot  band  fide^  but  void ; 
and  if  such  are  the  facts,  the  defendants  are  entitled  to  a  verdict. 

2.  That,  even  if  the  jury  should  find  from  the  evidence  that 
William  T.  Carter  agreed  to  assume  the  payment  of  certain  debts 
of  John  k  Richard  Carter  as  the  consideration  of  the  assignment 
of  their  property,  but  that  the  design  was  to  hinder  or  delay 
other  creditors  from  the  collection  of  their  debts  which  were  not 
assumed  by  him,  the  transaction  is  void,  and  the  defendants  would 
be  entitled  to  recover. 

8.  That,  it  being  an  undisputed  fact  in  the  cause  that  John  & 
Richard  Carter  were  indebted  in  more  than  f  180,000  on  the  Ist 
of  October  1867,  the  date  of  the  transfer  of  their  property  to 
William  T.  Carter,  and  there  being  no  evidence  that  he  paid  any 
money  at  the  time  of  the  transfer,  but  only  assumed  to  pay  cer- 
tain debts  particularly  mentioned,  many  of  which  were  liens  on 
the  real  estate  conveyed  on  that  day,  and  it  being  proved  that 
there  were  other  debts  to  a  large  amount  not  assumed  by  him, 
those  bills  of  sale  and  the  transfer  and  conveyances  in  evidence 
gave  him  no  title  to  the  property  which  is  now  the  subject  of 
controversy,  and  are  void  as  against  the  defendant  in  this  suit. 

4.  That  if  the  jury  believe  the  evidence  of  Edwin  Booth,  F. 
N.  Buck,  and  other  witnesses  in  the  cause,  that  Richard  Carter 
and  William  T.  Carter  stated  that  the  object  of  these  assignments 
was  to  pay  certain  particular  creditors,  and  the  design  and  inten- 
tion  of  the  transfer  of  their  property  was  to  prevent,  hinder,  or 
delay  another  class  of  creditors,  then  the  assimments  were  void, 
and  William  T.  Carter  has  shown  no  title  to  the  property  in  con- 
troversy, and  the  verdict  should  be  in  favour  of  the  defendants. 

5.  If  the  jury  should  find  from  the  evidence  that  the  intention 
of  conveyances  of  assignments  from  John  &  Richard  Carter  to 
W.  T.  Carter  was  to  hinder,  delay,  or  defraud  creditors,  no  debts 
due  to  him  nor  payment  by  him  to  the  creditors  of  debts  due  by 
John  k  Richard  Carter  would  render  those  assignments  valid  y 
and  should  the  jury  so  find,  their  verdict  ought  to  be  in  favour 
of  the  defendant. 

The  court  below  (Hboins,  J.)  answered  all  the  points  of  the 
plaintiff  in  the  affirmative ;  affirmed  the  first,  second,  and  fifth 
points  of  the  defendant ;  neeatived  the  defendant's  third  point ; 
and,  in  answer  to  defendant  s  fourth  point,  instructed  the  jury 
that,  ^^  if  they  believed,  from  the  evidence  in  the  case,  that  the 
design^andintention  of  the  transfer  of  the  property  by  J.  &  R. 
CarteTwas  to  prevent,  hinder,  or  delay  any  of  their  creditors, 
and  William  T.  Carter  knew  of  such  design  and  intention,  and 
participated  in  it,  the  transfer  would  be  void  as  to  the  creditors 
intended  to  be  hindered  and  delayed  in  the  collection  of  their 
debts,  the  jury  should  find  for  the  defendant.*'    In  the  general 
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charge,  the  court  said:  "The  law  does  not  forbid,  nor  is  the 
mere  fact  that  this  preference  has  been  given,  evidence  of  fraud, 
if  the  intention  was  not  to  hinder,  delay,  or  defeat  the  creditors 
not  preferred,  although  the  preference  may  produce  that  result. 
The  question  is,  was  the  transaction  bond  fide;  was  the  intention 
honest?  This  you  are  to  decide  from  the  evidence,  in  doing 
which  it  is  proper  to  take  into  consideration  the  fact  that  the 
parties  were  uncles  and  nephew ;  the  value  of  the  property  trans- 
ferred ;  the  means  and  ability  of  the  plaintiff  to  pay ;  the  fact 
that  no  security  was  reauired  from  him ;  the  amount  and  char- 
acter of  the  debts  and  encumbrances;  and  the  conduct  and 
declarations  of  the  parties  at  and  since  the  transfer." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiff  in  the  issue ;  whereupon  the  defendant 
sued  out  this  writ,  and  assigned  as  cause  for  reversal  here  the 
following  matters,  viz. : — 

I.  Because  the  court  erred  in  their  admission  of  the  evidence 
as  contained  in  the  first  bill  of  exceptions,  which  was  as  follows  : 
Plaintiff  proposes  to  prove  by  Robert  Carter  that  upon  the  1st 
of  October,  1857,  and  after  the  execution  of  the  bill  of  sale  of 
the  personal  property,  W.  T.  Carter  went  upon  the  premises  in 
company  with  John  Carter,  one  of  the  vendors,  and  then  and 
there  took  formal  possession  of  the  property  sold,  and  that  John 
Carter  then  and  there  declared  that  J,  4;  R.  Carter  had  sold  the 
property  to  W.  T.  Carter,  and  that  he  having  delivered  posses- 
sion of  the  same,  and  that  W.  T.  Carter  then  and  there  accepted 
such  possession,  and  gave  directions  to  witness  and  others  in 
regard  to  the  future  management  and  care  of  the  property. 

(The  defendant's  counsel  objecting  to  the  declaration  of  W.  T. 
Carter,  and  of  John  Carter,  but  to  no  other  part  of  the  offer.) 

II.  Because  the  court  erred  in  the  admission  of  the  evidence 
contained  in  the  second  bill  of  exceptions,  which  was  as  follows : 
"  For  and  in  consideration  of  sundry  conveyances  to  me  by  John 
&  Richard  Carter,  and  their  wives,  of  certain  real  estate  in 
the  said  conveyance  more  fully  described,  and  in  further  con- 
sideration of  the  transfer  and  assignment  of  two  coal  leases  from 
F.  N.  Buck,  and  John  K.  Smith  respectively,  to  John  &  Rich- 
ard Carter,  and  of  two  bills  of  sale,  one  of  J.  &  R.  Carter,  and 
the  other  of  Carters  k  Allen,  of  the  personal  property  in  the 
inventors  attached  to  said  bills  of  sale,  more  particularly  men- 
tioned, I  have  agreed  and  bound  myself,  my  heirs,  executors,  and 
administrators,  and  do  hereby  agree  and  bind  myself,  my  heirs, 
executors,  and  administrators,  unto  the  said  John  &  Richard 
Carter,  and  Carters  &  Allen,  their  and  each  of  their  heirs, 
executors,  administrators,  and  assigns,  to  pay  the  foregoing  men- 
tioned and  described  debts  and  labilities  of  the  said  J.  &  R. 
Carter  and  Carters  &  Allen^  amounting  in  the  whole  to  one  hundred 
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and  fourteen  thousand  dollars  ;  witness  mj  hand  and  seal,  Ist  of 
October  1857,"  signed,  W.  T.  Carter:  which  was  objected  to 
beoaose, 

1.  It  is  not  rebutting  evidence. 

2.  It  amounts,  taken  in  connection  with  the  other  papers,  to 
a  voluntary  assignment,  and  has  not  been  recorded,  and 

8.  There  is  no  evidence  of  its  delivery ;  being  produced  by  the 
plaintiff  himself. 

III.  Because  the  court  below  admitted  the  evidence  contained  in 
the  third  bill  of  exceptions,  which  was  as  follows :  plaintiff  offers 
to  prove  by  William  P.  Jewel,  that  William  T.  Carter  borrowed 
money  from  time  to  time  to  the  amount  of  $6000,  or  thereabouts, 
for  the  purpose  of  reloanine  the  same  to  John  k  Richard  Carter, 
prior  to  the  Ist  October,  1857. 

(The  defendant's  counsel  objecting  to  witness  stating  anvthine 
that  was  said  by  W.  T.  Carter,  as  to  what  he  intended  to  do  with 
the  money  borrowed.) 

rV.  Because  the  court  admitted  the  evidence  in  the  4th  bill  of 
exceptions,  viz :  Plaintiff  offers  to  prove  the  payment  of  indebted- 
ness  of  J.  k  R.  Carter  to  N.  Sturtevant  &  Co. 

V.  Because  the  court  erred  in  aflBrming  the  second  point  sub- 
mitted by  plaintiff's  counsel. 

YI.  Because  the  court  erred  in  affirming  the  Sd  point,  submitted 
by  the  plaintiff's  counsel. 

YIL  Because  the  court  below  erred  in  affirming  4th  point  sub- 
mitted by  plaintiff's  counsel. 

VIII.  Because  the  court  erred  in  refusing  to  answer  affirma- 
tively the  third  point  submitted  by  the  defendant's  counsel  in  the 
affirmative. 

IX.  Because  the  court  below  erred  in  their  answer  to  the  4th 
point  submitted  bv  the  counsel  for  the  defendant,  and  in  not 
answering  the  whole  of  it. 

X.  Because  the  court  below  erred  in  that  part  of  their  general 
charge  to  the  jury  in  which  thev  say :  This  the  law  does  not 
forbid,  nor  is  the  mere  fact  that  this  preference  has  been  given 
evidence  of  fraud,  if  the  intention  was  not  to  hinder,  delay,  or 
defeat  the  creditors  not  preferred,  although  the  preference  may 
produce  that  result. 

James  ff.  Campbell^  Anion  V.  Parsonic  and  Edward  Owen 
Parry ^  for  plaintiff  in  error,  cited  and  relied  on  the  following 
authorities : — 

1.  That  the  transaction  was  fraudulent  as  to  creditors :  Ghins 
V.  Renshaw,  2  Barr  86 ;  Johnson  v.  Harry,  2  Penn.  Rep.  82 ; 
Kepner  v.  Burkhart,  8  Barr  478 ;  Serfoss  v.  Fisher,  10  Barr 
184;  Dean  v.  Connelly,  6  Barr  249;  Chambers  v.  Spencer,  8 
Watts  410;  Irwin  v.  Keen,  3  Wh.  847;  Passmore  v.  Eldridge, 
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12  S.  &  R.  198 ;  Burr  v.  Ahl,  5  Casey  890;  Irring  v.  Matley, 
20  E.  L.  &  E.  Rep.  234. 

2.  That  it  was  an  assi^ment  in  trust  for  preferred  creditors: 
Englebert  v.  Blaxyot,  2  Wh.  240;  Flannigan  v.  Wetherill,  5  Id. 
28o ;  Watson  t^.  Bagaley,  2  Jones  167 ;  and  as  illustrative  of  the 
policy  of  requiring  clear  proof  of  the  existence  of  a  bond  fide 
sale  to  one  claiming  to  hold  the  property  of  an  insolvent  debtor 
'  against  his  execution-creditors,  they  cited  the  following  decisions 
under  the  Married  Woman's  Act  of  1848,  viz. :  Gamber  v.  6am- 
ber,  6  Harris  863;  Raybold  v.  Raybold,  8  Id.  811;  Bradford's 
Appeal,  5  Casey  514. 

IL  M.  Palmerj  J.  Bvatij  and  F.  W.  *  J.  Hughuj  for  defend- 
ants in  error,  argued  that  the  case  involved  no  question  of  legal 
or  constructive  fraud,  and  that  all  questions  involving  fraud  in 
,fact  were  fairly  and  fully  submitted  to  the  Jury,  under  instruo* 
tions  that  were  strictly  in  accordance  with  the  law  of  the  land, 
which,  they  contended,  does  not  prohibit  a  man  in  failing  circum- 
stances from  making  a  lend  fide  sale  of  his  property  for  a  full 
J  rice,  and  thus  turn  the  entire  proceeds  over  in  payment  of  his 
ebts,  rather  than  retain  it  until  it  is  levied  upon  and  sacrificed 
at  a  forced  sale  by  the  sheriff. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
Strong,  J. — In  the  court  below,  the  bill  of  sale  and  the  con- 
veyances from  J.  &  R.  Carter  to  William  T.  Carter  were  assailed 
on  the  ground  of  alleged  fraud  in  fact,  and  here  was  the  main 
battle-ground  in  the  case.  The  defendants  contended  that  they 
were  made  to  delay,  hinder,  or  defraud  particular  creditors,  and 
were  consequently  void  as  against  those  creditors. 

The  several  transfers  of  property  had  been  made  ostensibly  to 

frovide  for  the  payment  of  certain  creditors  of  J.  k  R.  Carter, 
t  was  alleged  that  William  T.  Carter,  the  transferree,  was  a  cre- 
ditor to  a  considerable  amount,  and  that  the  consideration  for 
the  conveyances  to  him  was  the  satisfaction  of  the  claim  which 
he  held  against  the  grantors,  and  his  assumption  to  pay  the 
halance  of  the  purchase-money  in  discharge  of  the  debts  due 
certain  other  specified  creditors.  It  was  distinctly  submitted  to 
the  jury  to  find  whether  the  transaction  was^atf  JJ^/  whether 
Ihe  intention  of  the  parties  was  honest;  whether  the  sale  was  for 
a  fair  price ;  whether  William  T.  Carter  was  in  truth  a  creditor 
to  the  extent  claimed  by  him ;  and  whether  the  bills  of  sale  and 
conveyances  were  made  with  the  honest  intent  to  pay  the  debts 
of  J,  k  R.  Carter,  or  with  a  desira  io^finder,  delay,  or  defraud 
those  creditors  to  whom  the  purchase-money  was  not  stipulated 
to  be  paid. 
.   If  we  may  judge  from  the  points  presented  in  the  court  below 
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and  from  their  argument  here,  the  pervading  idea  of  the  plain* 
tiffs  in  error  seems  to  have  been  that  the  conveyances  to  William 
T.  Garter  were  void  under  the  statute  of  13  Eliz.,  because  their 
e^ed  was  to  postpone  the  creditors  of  J.  &  R.  Garter  not  pre- 
^rred,  to  those  creditors  to  whom  the  purchase-money  was  stipu* 
lated  to  be  paid.  There  is,  however,  a  distinction  to  be  observed 
between  the  effect  of  a  conveyance  by  a  debtor  in  failing  circum*- 
stances  made  to  pay  one  or  more  of  his  debts,  and  that  intent 
to  hinder  and  delay  his  other  creditors,  against  which  the 
state  of  18  Eliz.  is  aimed.  An  insolvent  debtor  may  prefer  one 
creditor  to  another  either  by  judgment  or  deed,  in  any  mode 
except  by  an  assignment  in  trust.  The  effect  of  such  preference 
may  be  to  delay  a  creditor  not  preferred^  in  fact  to  prevent  his 
obtaining  payment  at  all ;  but  if  the^motive,  the  honest  intent, 
was  to  pay  the  preferred  debt,  the  transaction  is  not  invalidated 
by  the  statute*  The  statute  of  18  Eliz.  is  aimed  only  at  intended 
fraud.  But  the  payment  of  a  debt  to  one  creditor  is  no  fraud 
upon  another  creditor,  no  legal  injury  to  him.  It  was  remarked 
incidentally  by  Ghief  Justice  Gibson,  in  Gans  v.  Renshaw,  2 
Barr  86,  that  "  though  an  insolvent  debtor  may  give  such  pre- 
ferences to  particular  creditors  as  he  may  see  proper,  yet  if  the 
motive  be  not  payment  of  his  debts,  but,  in  the  language  of  the 
statute,  to  *  delay,  hinder,  or  defraud'  particular  creditors,  the 
conveyance,  though  made  on  valuable  consideration,  is  not  hand 
fide^  and  therefore  not  saved  by  the  'proviso."  This,  however, 
does  not  militate  at  all  against  the  well  settled  doctrine  that  a  • 
debtor  may  prefer  one  creditor  to  another  intentionally,  and  if 
his  honest  purpose  be  to  pay  a  debt,  the  preference  is  nat  fraud* 
ulent,  either  in  law  or  in  fact.  Other  creditors  may  be  delayed 
and  hindered,  but  ^^not  in  a  fraudulent  manner,"  as  was  said  by 
Tilghman,  G.  J.,  in  Wilt  v.  Franklin,  1  Binn.  514.  Whether 
the  conveyances  to  William  T.  Garter  were  in  truth  made  for 
the  payment  of  debts,  or  whether  there  was  a  fraudulent  inten* 
tion  to  hinder,  delay,  or  defraud  other  creditors  of  J.  &  R.  Gar- 
ter, was,  as  we  have  said,  fairly  and  distinctly  submitted  to  the 

We  have  made  these  remarks  as  introductory  to  a  considera- 
tion of  the  specific  assignments  of  error,  because  they  bear  more 
or  less  directly  upon  them  all. 

The  plaintiffs  in  error  complain  that  the  court  affirmed  the 
second  proposition  of  the  plaintiff  below,  which  was,  "that  if  the 
jury  believe  that  the  price  agreed  to  be  paid  by  William  T. 
Carter  was  the  full  value  of  the  property  at  the  time,  and  the 
purchase-money  was  intended  by  both  seller  and  buyer  to  be 
applied  to  the  payment  of  particular  debts  of  J.  k  R.  Garter, 
there  can  be  no  inference  that  such  sale  was  intended  to  delay 
or  defraud  creditors  whose  debts  were  not  provided  for  by  tho 
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Bale^  although  such  sale  necessarily  resulted  in  giving  the  credit- 
ors whose  debts  were  thus  provided  for^  a  preference,  to  the  ex- 
clusion of  creditors  not  so  provided  for.'' 

If  the  remarks  which  we  have  already  made  are  correct,  there 
was  no  error  in  aflirminff  this  proposition.  The  "inference" 
spoken  of,  is  one  to  be  c&awn  from  the  supposed  facts  enume- 
rated in  the  point,  and  the  jury  had  no  right  to  infer  fraud  from 
those  facts  alone.  We  have  already  shown  that  a  sale  by  a 
debtor,  at  a  full  price,  intended  by  both  buyer  and  seller  for  the 
payment  of  particular  debts  of  the  vendor,  is  a  lawful  sale,  and 
none  the  less  so  because  other  creditors  may  be  prevented  or 
hindered  by  it  from  obtaining  payment.  Such  is  the  doctrine 
of  Uhler  v.  Maulfair,  11  Harris  481 ;  and  such  is  everywhere 
the  doctrine  of  the  common  law,  except  where  a  bankrupt  law 
exists.  There  is  no  warrant  for  the  assertion  that  the  court 
took  away  from  the  jury  the  right  to  find  whether  the  sale  was 
made  with  an  intent  to  hinder,  delay,  or  defraud  any  creditors. 
On  the  contrary,  if  there  is  any  one  thing  prominent  in  the 
whole  charge,  it  is  the  submission  to  the  jury  to  find  from  the 
whole  evidence  whether  there  was  such  an  intent.  Thus,  in 
addition  to  very  much  in  the  general  charge,  the  court  said,  in 
answer  to  the  first  and  second  points  of  the  plaintiffs  in  error, 
that,  if  the  bills  of  sale  and  conveyances  by  J.  &  B.  Carter  to 
William  T.  Carter  were  made  to  delay,  hinder,  or  defraud  par- 
ticular creditors,  though  made  for  a  valuable  consideration,  they 
are  aQt_6on4  jWe  but  ypi<U  And  again,  that  even  if  the  jury 
should  find  &om  the  evidence  that  mlliam  T.  Garter  agreed  to 
assume  the  payment  of  certain  debts  of  J.  &  B.  Carter  as  the 
consideration  of  the  assignment  of  their  property,  but  that  the 
design  .was  to  delay  or  hinder  other  creditors  from  the  collection 
I  oTtheir  debts,  which  were  not  assumed  by  him,  the  transaction 
is  void.  And  once  more ;  "  K,  after  a  fair  and  careful  consi^ 
'deration  of  the  proof  given  by  both  parties  to  this  issue,  you 
come  to  the  decision  iusX  it  was  the  intention  of  the  parties  to 
the  bills  of  sale  to  hinder,  delay,  or  defeat  the  creditors  not  pre- 
ferred, you  will  render  your  verdict  for  the  defendants."  Much 
more  of  a  similar  character  might  be  added,  but  this  is  enough 
to  vindicate  the  court  against  the  allegation  that  thev  restrained 
the  jury  from  drawing  any  just  inference  of  fraud  from  any  of 
the  facts  in  evidence.  A  sale  for  a  full  price  with  no  reserva- 
tion, for  the  purpose  of  paying  certain  debts  and  with  that 
intent,  is  a  lawful  and  honest  transaction.  Whether  it  was  such 
a  sale  was  left  to  the  jury.  If  it  was,  then  no  unfavourable 
inferences  were  to  be  drawn  from  it.  A  jury  is  not  at  liberty 
to  deduce  fraud  from  that  which  the  law  pronounces  honest. 

The  next  error  assigned  to  the  charge  is,  that  the  court 
aflirmed  the  plaintiff's  third  point.     That  point  was,  ^'  that  if 
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J.  k  R.  Carter  believed  the  demands  of  the  creditors  of  Carter, 
McGaalej  &  Co.,  had  less  equity  than  those  of  their  other  cred- 
itors, on  account  of  their  nature  and  origin,  and  that  they  should 
be  postponed  until  the  others  were  paid,  thej  had  a  right  to 

Ereter  the  others,  and  in  doing  so  tnej  did  no  more  than  any 
onest  man  under  such  circumstances  ought  to  have  done." 
The  answer  of  the  court  is  justified  by  what  was  said  in  UMer 
V.  Maulfair,  11  Harris  481.  It  was  nothing  more  than  an  affirm- 
ance of  the  right  of  a  debtor  to  prefer  one  creditor  to  another, 
though  the  effect  of  the  preference  be  to  postpone  the  one  not 
preferred. 

The  same  remarks  are  applicable  to  the  exception  taken  to 
what  was  said  by  the  court  in  answer  to  the  plaintiff's  fourth 
point.  It  is  not  to  be  doubted  that  a  debtor  may  lawfully  sell 
nis  property  in  consideration  that  the  purchase-money  be  paid 
to  some  of  his  creditors  to  the  exclusion  or  postponement  of 
others,  if  it  be  done  without  any  fraudulent  design,  that  is,  with- 
out any  other  intention  than  to  prefer  one  to  the  other.  He 
may  not,  indeed,  sell  to  one  creditor  in  payment  of  his  claim 
and  take  securities  for  the  residue  of  the  consideration,  payable, 
at  a  distant  day,  though  he  designs  them  to  pay  other  creditors, 
for  that  is  not  a  present  application  of  his  property  to  the  pay- 
ment of  debts,  and  that  is  all  which  was  decided  in  Burkhart  v. 
Kepner,  5  Barr  478. 

All  the  points  proposed  by  the  plaintiffs  in  error  to  the  court 
below,  were  affirmed  without  qualification,  except  the  third  and 
fourth.  It  is  now  assigned  for  error  that  the  court  refused  to 
affirm  the  third.  We  quote  that  point  at  length.  It  was,  "  that 
it  being  an  undisputed  fact  in  the  cause,  that  John  and  Richard 
Carter  were  indebted  more  than  $180,000,  on  the  Ist  of  October 
1857,  the  date  of  the  transfer  of  their  property  to  William  T. 
Carter,  and  there  being  no  evidence  that  he  paid  any  money  at 
the  time  of  the  transfer,  but  only  assumed  to  pay  certain  debts 
particularly  mentioned,  many  of  which  were  liens  on  the  real 
estate  conveyed  on  that  day,  and  it  being  proved  that  there  were 
other  debts  to  a  large  amount  not  assumed  by  him,  those  bills 
of  sale  and  the  transfer  and  conveyances'  in  evidence  gave  him 
no  title  to  the  property  which  is  now  the  subject  of  controversy, 
and  are  void  as  asainst  the  defendants  in  this  suit." 

Here  we  have  the  court  asked  to  rule,  as  a  matter  of  law,  that 
the  conveyances  were  void,  and  that  without  any  regard  to  the 
question  whether  they  were  intended  to  hinder  or  delay  cred- 
itors. The  request  is  but  a  reassertion  of  the  principle  which 
we  have  shown  to  be  not  well  founded — that  a  debtor  in  failing 
circumstances  may  not  sell  his  property  for  a  full  price,  and 
direct  all  the  consideration  for  the  sale  to  be  paid  in  discharge 
of  a  portion  of  his  debts ;  in  other  words,  may  not  prefer  one 
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creditor  to  another.  The  court  had  no  right  to  take  the  case 
from  the  jury,  as  requested,  for  there  was  nothing  in  the  trans- 
fers themselves,  nor  in  them  coupled  with  the  facts  that  J.  &  R. 
Garter  were  largely  indebted,  and  that  the  sale  was  made  to 
Becure  the  payment  of  certain  debts  rather  than  others,  that 
made  the  transaction  a  legal  fraud. 

There  is  another  view  of  this  point  which  has  been  presented 
in  the  argument  here,  that  seems  not  to  have  been  urged  in  the 
court  below.  That  court  was  not  asked  to  instruct  the  jury 
respecting  it,  and  if  it  was  alluded  to  at  aU,  it  was  onlv  darkly 
shadowed  forth.  It  is  that  the  transaction  of  October  1st  1857, 
between  J.  k  R.  Carter  and  William  T.  Carter,  amounted  to  an 
assignment  in  trust  for  certain  preferred  creditors,  and  as  the 
statutory  requirements  to  protect  assigned  property  against 
execution-creditors,  to  wit,  recording,  had  not  been  complied 
with,  the  court  should  for  that  reason  have  declared  the  transfers 
void.  The  diflBculty  in  the  way  of  this  view  is,  that  the  bills  of 
sale  and  conveyances  on  their  face  import  a  sale,  and  not  the 
creation  of  a  trust  for  the  benefit  of  creditors.  If  the  trans- 
action was  in  fact  an  assignment,  and  not  a  sale,  it  required  to 
establish  it  as  such,  other  evidence  than  what  was  furnished  by 
the  papers.  Doubtless,  the  conveyances  might  have  been  shown 
by  parol  evidence  to  have  been  intended  to  create  a  trust  for 
creditors.  Whether  it  was  so  shown  was  a  question  for  the  jury, 
and  not  for  the  court.  But  had  the  court  affirmed  the  third 
point  of  the  plaintiffs  in  error,  they  would  have  passed  conclu- 
sively, not  only  upon  the  credibility  of  witnesses,  but  upon  the 
amount  and  meaning  of  the  parol  evidence.  We  think,  more- 
over, that  this  aspect  of  the  case  is  not  fairly  presented  by  the 
point.  The  attention  of  the  court  was  called  to  the  validity  of 
a  transfer  in  consideration  of  an  assumption  to  pay  certain  debts, 
while  there  were  other  debts  not  assumed,  and  we  think  there 
was  no  error  in  the  refusal  to  give  the  instruction  requested. 

The  remaining  exceptions  to  the  charge  are  without  merit. 
The  fourth  point  of  the  plaintiffs  in  error  was  substantially 
answered.  That  part  of  it  which  was  not  affirmed,  is  not  correct 
as  a  legal  proposition.  Nothing  in  the  declarations  of  Richard 
Garter  or  William  T.  Carter,  as  proved  by  Booth  and  Buck,  con- 
clusively establish  that  the  conveyances  were  void,  or  authorized 
the  court  to  pronounce  them  voicL 

Little  need  be  said  of  the  exception  taken  to  the  admission 
of  evidence.  The  declarations  of  John  and  William  T.  Carter, 
made  while  possession  was  being  delivered  of  the  transferred 
property,  were  a  part  of  the  res  gestcBy  and  clearly  admissible  as 
such. 

So  was  the  paper  by  which  W.  T.  Carter  assumed  to  pay  the 
debts  admissible*    It  was  in  direct  rebuttal  of  the  allegation  of 
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fraud.  Whether  it  had  been  delivered  or  not  was  for  the  jury. 
It  bore  even  date  with  the  bills  of  sale  and  the  conveyances,  and 
was  attested  by  the  same  witness. 

The  third  bill  of  exceptions  was  to  the  permission  given  to  the 
plaintiff  below  to  prove  that,  prior  to  October  1st  1857,  he  had 
borrowed  money  for  the  purpose  of  reloaninjg  it  to  J.  &  B.  Carter. 
It  is  objected  that  thus  he  was  allowed  to  give  in  evidence  his 
own  declarations.  This  was,  however,  not  so  to  the  injury  of  the 
plaintiffs  in  error.  The  witness  proved  no  declarations  of  Wil- 
liam T.  Garter.  His  testimony  w&s,  that  he  loaned  to  him 
$6000,  and  received  for  it  J.  &  B.  Carter's  paper,  endorsed  by 
him.     Clearly  this  was  unobjectionable. 

The  remaining  assignment  of  error  is  not  pressed,  and  cannot 
be,  successfully. 

The  judgment  is  affirmed. 


Larkins's  Appeal. 

Corporation^  LiabUUy  of  to  eqyiuMe  Shareholder8.^^Answ€r  of  Defend- 
ant in  Equity  not  evidence  for  hit  Ckhdefendcmt. — Estoppel,  when  it 
operates  in  Equity, 

1.  Kfeme  sole  held  stock  in  a  building  association,  in  the  name  of  a  trus- 
tee, paying  the  monthly  dues  hy  an  agent,  who  meanwhile  borrowed  money 
fiom  the  association  to  the  full  value  of  the  shares,  gave  a  mortgage  therefor, 
and  at  length,  had  his  mortgage  satisfied  by  giving  up  the  stock,  though  it 
Ktill  stood  in  the  name  of  her  trustee  untransferred.  In  a  bill  in  equity  filed 
by  her,  to  secure  the  value  of  the  stock,  it  was  Held,  that  the  association 
were  liable  therefor. 

2.  Where  the  defendants,  in  the  bill  filed  against  the  association  and  the 
agent,  alleged  a  parol  transfer  of  the  stock  by  her  to  the  agent,  but  failed  to 
prove  it,  the  separate  answer  of  the  agent  was  not  evidence  for  the  associa- 
tion, though  as  to  him  the  bill  had  been  dismissed. 

3.  The  complainant  was  not  estopped  by  the  silence  of  her  teustee,  when 
the  agent's  name  instead  of  his  was  called  to  answer  for  the  monthly  dues : 
for  an  estoppel  protects  one  misled  by  silence,  where  silence  is  a  fraud,  and 
the  association  could  not  have  been  misled,  while  the  shares  stood  upon  their 
books  untransferred,  and  in  her  name  as  cestui  que  trust, 

Appbal  from  the  District  Court  of  Philadelphia.    In  Equity. 

This  was  an  appeal,  by  Sara  Jane  Larkins,  from  the  decree  of 
the  District  Court  dismissing  her  bill  of  complaint  against  the 
Gohocksink  Building  Association  and  Henry  McNally. 

All  the  material  facts  of  the  case,  as  disclosed  by  the  bill, 
answer,  and  testimony,  are  sufficiently  set  forth  in  the  opinion 
of  this  court. 

J.  Cooke  Longetreih  and  Wm.  L.  Bim^  for  appellant 
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Bjfmei  and  Hiomf  for  appellee. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
Thompson,  J. — The  complainant,  Miss  Larkins,  was  an  original 
shareholder  in  the  ^'  Gohocksink  Building  Association"  to  the 
extent  of  four  shares,  and  subsequently  purchased  two  more. 
These  shares  were  held  in  the  name  of  Edward  Mc Williams,  as 
trustee  for  her.  She  paid  the  monthly  dues  on  these  shares 
regularly,  through  her  trustee,  to  the  institution.  At  first  the 
association  was  not  incorporated,  but  became  so  in  1852.  About 
that  period  her  brother-in-law,  Henry  McNally,  acted  for  her  in 
paying  the  dues,  she  furnishing  the  money  for  the  purpose,  until 
near  the  close  of  the  year  1858,  the  period  at  which  it  was  sup- 

{^osed  each  share  of  stock  would  be  entitled  to  its  full  par  value 
irom  the  funds  of  the  association,  and  which  would  be  the  period 
of  its  dissolution.  At  this  time  the  stock  still  remained  in  the 
name  of  Mc  Williams,  trustee  for  Miss  Larkins. 

The  dues  for  October  1858  were  sent  to  the  association  by 
different  hands,  but  when  the  bearer  offered  to  pay  it  in  on  the 
shares  of  the  complainant,  he  was  informed  by  the  officer  of  the 
institution  that  she  held  no  stock  in  it,  and  the  money  refused. 

On  investigation,  it  turned  out  that  the  association  had  lent  to 
McNally,  at  various  times,  the  full  amount  of  those  shares,  and 
took  a  mortgage  for  the  loan ;  that  in  August  1858,  as  the  de- 
fendants allege,  he  settled  with  the  association,  and  had  his 
mortgage  satisfied,  by  giving  up  this  stock  to  them  and  paying 
what  it  fell  short  of  its  par  value.  The  complainant  alleges  her 
entire  ignorace  of  these  transactions,  and  we  tnink  the  proof  fully 
sustains  her.  There  was  no  pretence  that  either  she  or  her  trustee 
ever  transferred  the  stock,  or  gave  any  power  of  attorney  to  any 
one  to  do  so,  or  that  it  was  ever  done  by  any  one.  This  was  the 
only  mode  of  transfer  prescribed  by  the  by-laws  of  the  associa- 
tion. Under  these  circumstances  the  complainant  seeks  redress 
in  equity  to  secure  the  value  of  her  stock. 

The  defendants  allege  a  parol  transfer  to  McNally  by  the  plain- 
tiff in  1852 ;  but  they  have  failed  to  sustain  it  by  any  proof.  His 
separate  answer  as  a  co-defendant  was  not  evidence  for  the 
association.  He  was  not  a  witness  who  could  be  subject  to  cross- 
examination.  His  answer  could  only  be  useful  to  himself.  The 
bill  being  dismissed  as  to  him,  did  not  change  the  character  of 
his  answer  and  make  it  evidence  between  the  other  parties.  This 
defence  then,  being  by  way  of  confession  and  avoidance,  requires 
to  be  proved.  M  incumbit  probatio  qui  dicitf  non  qui  negat.  It 
was  not  proved,  and  consequently  fails. 

Failing  in  this,  the  respondents  claim  to  estop  the  complainant 
on  account  of  the  silence  of  her  trustee  when  McNally's  name, 
instead  of  his,  was  called  to  answer  for  the  monthly  dues  on 
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the  complainant's  stock.  Bat  an  estoppel  only  operates  to  pro- 
tect one  misled  by  silence  where  silence  is  a  fraud.  It  protects 
the  innocent  against  the  truth.  But  how  could  the  association 
have  been  misled  ?  The  shares  stood  on  their  books  ontrans- 
ferred,  and  in  the  plaintiff's  name  as  cestui  que  trust.  Their 
by-laws  required  her  to  hold  through  a  trustee ;  and  they  had 
full  knowledge  of  all  this.  To  presume  that  they  were  misled 
would  be  to  excuse  them  for  a  '^sin  against  light  and  knowledge/' 
for  they  had  both.  Knowing  that  Mc Williams  was  her  trustee, 
so  far  from  his  silence  estopping  her  for  their  benefit,  the  law 
would  not  have  held  as  valid  his  most  formal  transfer  if  for  his 
own  benefit,  if  the  fact  were  known  to  £he  company.  This  we 
decided  about  a  year  ago  in  Chapman  v.  Buck  Mountain  Goal 
Co.  et  al.  (not  reported).  This  attempted  defence  is  without  a 
shadow  of  merit.  We  nave  not,  after  a  careful  study  of  the  bill, 
answer,  and  proofs,  been  able  to  discover  a  spark  of  equity  in 
the  defence,  or  anything  to  impeach  that  of  the  complainant.  It 
is  not  the  case  of  a  loss  happening  between  two  innocent  parties. 
It  is  a  case  where  one  is  innocent  and  the  other  almost  crimi- 
nally negligent ;  and  the  law  requires  the  latter  to  make  good 
the  injury  occasioned  by  such  negligence. 

As  to  one  of  the  shares.  Miss  Larkins  admits  the  receipt  of 
the  proceeds ;  and  to  this  extent  she  cannot  claim  now.  We  are 
of  opinion  that  the  decree  of  the  District  Court  dismissing  the 
bill  must  be  reversed. 

Let  a  decree  be  prepared  and  submitted  to  counsel, 
according  to  rule,  against  the  defendants,  including 
Henry  McNally,  who  answers  separately,  his  defence 
being  without  merit.  Per  Curiam. 


Schuylkill  Coimty^s  Appeal. 

Openttig  o^  Streets  under  General  Road  Law,  how  affected  hy  Act  regu" 
lating  Jboroughs. — Duties  of  Jury  to  assess  Damages. — Report  of  Jury ^ 
Evidence  of  what, — Change  of  Line^  how  proven. 

1.  Where  a  street  was  ordered  to  be  laid  out  and  opened  in  the  borough  of 
PottsviUe,  by  proceedings  in  the  Quarter  Sessions  in  1853-4,  under  the 
General  Road  Law  of  1836,  and  partly  opened,  neither  the  Act  of  22d  April 
1856 — which  ezDreBslT  sayes  proceedings  began  before  its  passage— nor  the 
Act  of  April  22d  1855,  Supplemental  to  Act  regulating  Boroughs— which  is 
prospective  as  to  laying  out  and  opening  streets — ^have  any  operation,  though 
the  street  was  not  completely  opened  until  1859. 

2.  The  duty  of  viewers  appomted  under  the  General  Road  Law  is  to  assess 
the  damages  done  in  opening  the  road  complained  of;  anything  else  in  their 
report  is  coram  nonjuaiee,  neither  conclusive  in  law  nor  fact,  nor  any  evidence 
whatever. 

3.  Where  the  report  of  viewers  recited  that  certain  parties  present  at  the 
view  alleged  and  admitted  that  the  road  was  changed  to  suit  the  wishes  of  the 
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borough  aothoritles,  their  report  is  not,  in  itself,  evidence  that  the  road  was 
not  opened  on  the  precise  ground  on  which  it  was  loci^^d.  That  endence 
was  to  be  found  in  the  original  surrey  or  draft. 

4  When  the  yiewers  reoorted  only  the  admission  that  the  street  had  not 
been  opened  according  to  tne  draft,  "  but  had  been  chansed  to  run  more  at 
right  angles  through  the  property  of  the  petitioner,''  and  it  did  not  appear 
how  much  the  divergence  was,  whether  material  or  so  slight  as  to  come  within 
the  discretion  of  the  proper  authorities,  there  was  no  error  in  the  confirmation 
of  the  report  by  the  court  below. 

Gbrtiorari  to  the  Quarter  SeBsions  of  Schuylkill  county. 

This  was  an  appeal  hj  the  county  of  Schuylkill  from  the 
decree  of  the  court  below^  confirming  the  report  of  viewers  to 
assess  damages. 

In  November  1858,  on  the  petition  of  citisenB  of  Pottsville, 
praying  for  the  vacating  of  that  part  of  Callowhill  street  which 
extended  from  Goal  street  to  Line  alley,  and  the  laying  out  of 
another  street,  to  be  called  Callowhill,  from  said  Coal  street  to 
George  street,  the  court  appointed  viewers,  whose  report,  in 
accordance  with  the  prayer  of  the  petitioners,  was  made  March 
21st,  and  confirmed  absolutely  June  19th  1854. 

The  street  was  partly  opened  in  1854.  In  1859,  Mrs.  Mar- 
garet A.  Dornan,  whose  property  was  affected  by  it,  presented 
a  petition,  praying  for  the  appointment  of  viewers  to  assess 
damaees.  Six  viewers  were  accordingly  appointed,  whose  report, 
assessing  her  damages  at  ^1700,  was  filed  September  11th  1860, 
and  confirmed  nisi.  In  this  report,  after  stating  that  they  had 
been  duly  sworn  or  affirmed  according  to  law,  they  returned  that 
they  had  ''  viewed  the  premises  and  road  therein  mentioned  in  the 
presence  of  Edward  O'Connor  and  Evan  J.  Thomas,  Esquires, 
two  of  the  commissioners  of  said  county,  and  the  representatives 
of  the  said  Margaret  A.  Dornan,  and  having  heard  their  proofs 
and  allegations,  it  was  alleged  by  the  commissioners  (and  admitted 
by  the  parties  present)  that  the  road  had  not  been  opened  accord- 
ing to  the  draft  laid  out  by  the  viewers  of  said  street  or  road, 
but  changed  more  at  ri^ht  angles  through  the  property,  in  accord- 
ance with  the  views  of  the  representative  of  tne  owner,  and  a 
committee  of  the  Borough  Council  of  Pottsville,  as  was  admitted. 
And  having  taken  into  consideration  the  advantages  and  disad- 
vantages to  the  said  petitioner  sustained,  in  consequence  of  open- 
ing said  street  or  road,  do  value  and  aicyudge  the  loss  thereby 
to  the  within  named  Margaret  A.  Dornan,  as  at  present  located, 
at  seventeen  hundred  dollars.  And  had  the  said  street  or  road 
been  laid  out  according  to  the  draft  of  the  viewers,  more  trian- 
gularly through  the  premises,  we  should  have  estimated  the  loss 
or  damage  at  twenty-two  hundred  dollars." 

To  this  report,  the  following  exceptions  were  filed  for  the 
county  of  Schuylkill: — 

1.  The  fact  appears  on  the  face  of  the  report  of  the  viewers, 
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that  the  street  as  laid  out,  is  not  the  street  ordered  to  be  laid  out 
hj  the  court,  but  one  laid  out  by  the  permission  of  the  petitioner. 

2.  The  Court  of  Quarter  Sessions  of  Schuylkill  county  has  no 
jurisdiction  over  the  road  or  street  laid  out,  but  the  jurisdiction 
is  in  the  borough  of  Pottsville. 

8.  The  county  is  not  liable  for  damages  for  streets  laid  out  in 
the  borough  of  Pottsville,  on  the  24th  of  October  1860. 

The  Court  of  Quarter  Sessions  (Hegins,  J.)  overruled  the 
exceptions,  and  confirmed  the  report,  whereupon  the  case  was 
removed  into  this  court  by  exceptants,  who  assigned  the  action 
of  the  Sessions  in  the  premises  for  error. 

F.  W.  ^  J.  fftighei,  for  the  county  of  Schuylkill,  argued,  1, 
That  the  viewers  had  the  right  to  alter  the  road,  '^  in  accordance 
with  the  views  of  a  representative  of  the  owner  and  a  committee 
of  the  Borough  Council  of  Pottsville,*'  as  was  done  in  this  case ; 
citinff  the  Road  Law  of  1886  and  1851,  as  construed  by  the 
Special  Act  of  1852,  P.  L.  622 ;  Holden  v.  Cole,  1  Barr  806 ; 
I^irniss  t;.  Furniss,  5  Casey  15. 

2.  l%ey  argued  that  the  petitioner's  claim  for  damages  was 
either  wholly  defeated  by  reason  of  the  fact  that  the  road,  as 
laid  out  by  the  road  viewers,  was  changed  in  accordance  with, 
the  "views  of  her  representatives,"  or  restricted  to  the  value 
of  land  taken  from  her  by  the  report  of  the  viewers.  In  either 
case  the  report  of  the  jury  who  assessed  these  damages  should 
have  been  set  aside,  as  they  are  a  compensation  for  land  taken 
by  thepublic,  by  virtue  of  the  law  and  not  by  consent  of  the  owners.* 

8.  l^e  Quarter  Sessions  had  no  jurismction  over  this  road  or 
street.  This  is  vested  in  the  borough  of  Pottsville.  Though 
laid  out  in  1854,  it  was  not  opened  until  1859,  when  it  was 
done  under  the  direction  of  the  street  committee  of  the  town 
council  of  Pottsville. 

The  general  Act  of  April  22d  1856,  being  a  supplement  to 
the  Act  of  April  8d  1851,  regulating  boroughs,  requires  damages 
in  such  cases  to  be  assessed  "  on  petition  of  borough  and  council, 
bv  some  disinterested  freeholders  of  the  borough,"  &c.,  while 
the  proceedings  in  this  case  were  conducted  in  the  old  wav,  by 
petition  of  the  party  injured,  and  the  appointment  of  six 
viewers,  &c.  The  special  act  passed  April  22d  1856,  P.  L.  509, 
relative  to  streets,  fcc,  in  Pottsville,  expressly  excepts  out  of  its 
operations,  roads,  streets,  fcc.,  heretofore  ordered  to  be  opened. 

If  this  construction  be  correct,  the  country  is  not  liable  for 
these  damages,  but  the  borough  of  Pottsville  or  the  property 
owners  benefited  by  the  opening  of  the  street,  are  alone  respon- 
sible. 

3fyer  Strouiey  for  appellee,  in  support  of  the  position  that 
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viewers  may  exercise  a  certain  discretion  in  opening  roads,  cited 
Bryson's  Road,  2  Penna.  R.  207;  In  re  State  Street,  8  Barr  485; 
Furniss  t^.  Fnrniss,  5  Casey  15. 

As  to  the  jurisdiction  of  the  Quarter  Sessions,  and  the  liability 
of  the  county  for  damages,  he  argued  that,  as  this  proceeding 
was  commenced  in  1858,  under  the  General  Law  of  1886,  when 
there  was  no  law  in  existence  empowering  the  borough  of  Potts- 
ville  to  lay  out  or  open  streets  or  roads,  it  was  not  affected  by 
legislation  subsequent  to  the  commencement  and  near  the  com- 
pletion of  the  road.  The  supplement  above  mentioned  does  not 
affect  the  borough  or  these  parties,  and  the  Special  Act  of  same  ' 
date  for  Pottsville  does  not  extend  to  roads,  &c.,  '^heretofore 
ordered  to  be  opened."  The  liability  of  the  county  for  these 
damages,  attached  at  and  from  the  time  when  the  road  was  com- 
menced by  order  of  the  Quarter  Sessions,  and  continued  until 
the  completion  of  the  road.  The  presence  of  the  street  com- 
mittee was  no  more  than  the  attendance  of  the  township  super- 
visors. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 

Thompson,  J. — It  seems  to  me  to  be  in  order  to  consider  the 
last  exception  first :  and  that  involves  the  question  of  the  lia- 
bility of  the  county  to  pay  the  damage  done  to  the  owner  of 
property  by  reason  of  laying  out  the  road  or  highway  in  question, 
in  tne  borough  of  Pottsville* 

The  road  or  street  was  ordered  to  be  laid  out  and  opened  by 
proceedings  in  the  Quarter  Sessions  of  the  county,  commenced 
in  1858,  and  confirmed  absolutely  at  June  Sessions  1854,  under 
the  General  Road  Law  of  1886.  In  was  partly  opened  in  that 
ear,  but  not  completely  so  until  in  1859.  At  June  Sessions 
860,  Margaret  A.  Dornan  applied  to  the  court  for  the  appoint- 
ment of  viewers  to  assess  the  damages  alleged  to  have  been  done 
to  her  property,  bv  reason  of  opening  the  road  or  street  through 
it.  The  report  of  the  viewers  appointed  by  the  court  on  that 
petition  being  confirmed,  is  now  here  on  eertiarariy  and  the  excep- 
tions to  this  proceeding  are  now  to  be  considered. 

Neither  of  the  Acts  of  the  22d  of  April  1856,  referred  to  by 
the  plaintiffs  in  error,  do  we  think  have  any  operation  in  this 
case.  The  first  of  them,  relating  to  ^^  streets,  lanes,  and  alleys 
in  the  borough  of  Pottsville,"  expressly  saves  all  proceedings 
begun  before  its  passage.  The  second,  which  is  a  Supplement 
to  the  Act  regulating  Boroughs,  is  expressly  prospective  in  its 
provisions  in  regard  to  proceeding  in  laying  out  and  opening 
streets.  These  acts,  therefore,  do  not  affect  the  petitioner's 
right  to  resort  to  the  county  for  the  damage  done  to  tne  property 
by  the  opening  of  the  street  in  question,  if  any  were  sustained. 

The  duty  of  the  viewers  is  to  be  ascertained  by  reference  to 
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the  Act  of  1886.  By  the  6th  section  of  that  act,  they  are  '^  to 
view  the  premises  and  assess  the  damages,  if  any,  which  snch 
petitioner  may  have  sustained,"  throu^  whose  land  a  public 
road  shall  have  been  opened.  And  by  the  7th  section,  they  are 
to  report  to  the  next  Court  of  Quarter  Sessions,  when,  if  their 
report  be  confirmed,  the  amount  of  damages  awarded  shall  be 
paid  out  of  the  county  treasury. 

The  duty  of  the  viewers  is  to  deal  with  the  question  of  dama- 
ges. The  question  of  location  is  not  within  their  jurisdiction. 
They  are  to  assess  the  damages  done  in  opening  the  road  com- 
plained of.  Anything  else  in  their  report  is  coram  non  judice^ 
and  need  not  be  regarded ;  and  is  for  this  reason  neither  con- 
clusive in  law  nor  fact,  or  any  evidence  whatever :  2  Saunders  on 
PI.  &Ev.  260. 

This,  I  think,  is  a  sufficient  answer  to  the  position  taken,  that 
the  road  was  not  opened  on  the  precise  ground  on  which  it  was 
located.  We  have  no  evidence  except  the  report  as  to  that,  and 
in  that  it  is  recited  that  certain  parties  present,  two  of  the 
county  commissioners  and  two  persons  representing  the  peti- 
tioner, alleged  and  admitted  that  the  roaa  was  changed  to  run 
more  at  right  angles^  through  the  petitioner's  property,  than 
when  it  was  located,  to  suit  the  wishes  of  the  borough  authorities. 
Now,  as  the  viewers  were  not  appointed  to  find  any  fact  of  this 
kind,  their  report  on  the  point  is  no  evidence  of  the  fact.  There 
being  no  other  evidence  in  the  case  to  cover  the  point,  it  is  not 
to  be  considered  at  all. 

The  viewers  could  only  look  at  the  road  as  opened,  as  was 
said  of  supervisors  in  McMurtrie  v.  Stewart,  9  Harris  822. 
There  a  supervisor  attempted  to  open  a  road  on  different  ground 
from  that  on  which  it  had  been  originally  opened,  without  any 
new  order.  He  was  sued  for  trespass  and  held  liable,  although 
the  road  was  not  opened  originally  on  the  x'^g^^  ground,  and 
although  he  proposed  to  open  it  where  it  had  been  located.  So 
here,  the  road  being  opened,  it  would  remain  until  changed 
under  proceedings  for  that  purpose  in  court. 

But  even  if  we  should  pass  the  point  suggested,  the  report 
does  not  allege  that  the  road  really  was  not  opened  where  located, 
but  only  that  four  persons  named  admitted  that  it  was  not  so 
opened.  This  was  no  evidence  of  the  fact.  That  was  only  to  be 
found  in  the  survey  or  draft  of  the  road. 

But  if  all  this  were  out  of  the  case,  the  viewers  only  report 
that  the  admission  was  that  the  street  had  not  been  opened 
according  to  the  draft,  ^'  but  had  been  changed  more  at  right 
angles  through  the  property"  of  the  petitioner.  How  much  the 
divergence  in  its  length,  is  not  said.  Whether  the  alteration 
was  material,  or  so  slight  as  to  be  disregarded  on  the  principle 
of  de  minimiiy  and  hence  within  the  discretion  of  the  supervisors 
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or  the  borough  authorities  in  openiugy  does  not  appear.    As  to 
this,  see  Furniss  v.  Furniss,  5  Casey  15. 

These  last  views  are  not,  in  my  opinion,  essential,  but  are 
expressed  to  show  that  in  the  fullest  extent  of  the  arguments 
drawn  from  the  reports  by  the  appellants,  there  is  nothing  to 
raise  a  doubt  of  the  accuracy  of  the  court  below  in  confirming 
the  report. 

Decree  affirmed  at  costs  of  appellant. 


Wallas  Appeal 

Compensation /or  Boardj  dhcy  aUotoed  on  an  implied  Contract, 

Compensation  will  be  allowed  to  an  acooontant  for  the  board  of  his  testa- 
tor, where  the  relationship  between  them  was  not  sooh  as  to  raise  a  presump- 
tion that  it  was  furnished  gratuitously,  and  there  was  no  evidenoe  that  it  was 
supplied  in  expeotation  of  a  legacy,  although  no  proof  was  made  of  an  express 
agreement  by  the  testator  to  pay  for  boarding  and  attendance. 

Appeal  from  the  Orphans'  Court  of  Philadelphia. 

This  was  an  appeal  from  the  decree  of  the  Orphans'  Court  on 
the  report  of  the  auditor  on  the  account  of  Nicholas  Wall, 
executor,  &c.,  of  Henry  A.  Farrell,  deceased. 

In  his  account,  the  executor  charged  himself  with  ^1174,  the 
amount  of  rents  received  for  the  three  years  immediately  pre- 
ceding  testator's  death,  and  certain  other  rents  since  his  death, 
out  of  the  undivided  half  of  real  estate  held  by  the  accountant 
and  decedent  in  common,  as  also  with  a  sum  of  money  in  bank, 
to  the  credit  of  decedent,  making  together  ^8401 ;  and  he  claimed 
credit  inter  alia  for  (1102,  for  cash  loaned  to  decedent  during 
the  last  three  years  of  his  life ;  for  ^fl436.39  for  the  washing, 
board,  and  lodging  of  decedent  during  the  same  time. 

The  testimony  in  reference  to  this  claim,  showed  that  the  tes- 
tator on  the  80th  December  1858,  commenced  boarding  with  the 
accountant,  where  he  remained  until  his  death,  which  took  place 
on  the  28d  December  1856 ;  that  he  was  a  man  of  very  irregular 
and  intemperate  habits,  during  the  greater  portion  of  the  time 
he  remained  with  the  accountant.  In  the  early  part  of  the  first 
year,  his  habits  were  less  irreralar,  but  for  the  remainder  of  that 
period,  he  abandoned  himself  to  habits  of  idleness  and  gross 
intemperance,  resulting  in  mania-d-patUj  and  finally  terminating 
in  death. 

Many  unpleasant  duties  were  thus  rendered  necessary,  and 
were  discharged  by  the  latter  toward  the  former,  frequently  of 
the  most  disagreeable  and  menial  description.  About  two  months 
prior  to  the  testator's  death,  he  was  obliged  to  remain  in  his  bed, 
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and  80  continued  np  to  the  time  of  Ids  death.  Dnring  this  last 
illness,  he  required  the  constant  attention  of  the  accountant  and 
his  family,  at  night  as  well  as  day  time.  It  was  also  in  evidence 
that  the  washing,  sewing,  and  mending  for  the  testator,  were  done 
by  the  accountant's  family  during  the  .three  years  he  remained 
with  him.  In  all  the  above  particulars  the  testimony  was  quite 
conclusive.  The  contestant  produced  no  testimony  of  a  contra- 
dictory character.  There  was  no  evidence  that  a  fixed  sum  was 
ever  agreed  upon  between  the  parties ;  nor  did  it  appear  that 
any  payment  had  ever  been  made  by  the  testator  to  the  account- 
ant, for  any  definite  period,  so  as  to  furnish  a  standard  bv  which 
to  regulate  the  compensation.  The  accountant  rested  his  case 
upon  the  testimony  of  certain  witnesses  Acquainted  with  the  facts 
necessary  to  sustain  his  claim.  The  testimony  as  to  the  value 
of  the  board  and  services,  was  various.  Ten,  ten  to  fifteen,  eight  to 
twelve  dollars,  were  testified  to  as  being  a  fair  weekly  allowance 
for  the  board  and  services  rendered.  Dr.  Hahn,  who  attended 
the  testator  during  his  last  illness  (from  six  to  eight  weeks), 
testified  that  from  three  dollars  to  five  dollars  per  day,  would  be 
a  fair  compensation  during  such  last  illness,  and  that  from  six 
to  seven  dollars  per  week  tor  the  time  prior  thereto. 

The  auditor  rejected  the  credit  for  cash  loaned,  but  allowed 
the  credit  for  board,  &c.,  awarding  that  there  was  due  the 
accountant  a  balance  of  $2854.42. 

The  Philadelphia  Theological  Seminary  of  St.  Charles  Bor- 
romeo,  devisees  under  the  win,  excepted  to  the  auditor's  allowance 
for  board,  &c.,  and  the  court  below  struck  it  out. 

Mr.  Wall  thereupon  appealed  to  this  court,  assigning  the 
decree  of  the  court  below  for  error. 

J.  F.  Johmtanj  for  appellant. 

(?.  W.  BiddUy  for  appellee. 

The  opinion  of  the  court  was  delivered,  March  14th  1861,  by 

Strong,  J. — That  at  the  death  of  the  testator  there  was  due 
from  him  to  the  accountant  the  sum  of  %\Vl&  for  boarding,  is  a 
fact  found  by  the  auditor,  and  for  that  sum  with  interest  thereon, 
(m  all  $1436.30),  credit  was  allowed  by  him  to  the  accountant. 
The  Orphans'  Court  disallowed  the  credit,  and  hence  this  appeal. 

After  a  careful  review  of  the  report  of  the  auditor,  we  have 
come  to  the  conclusion  that  the  credit  should  not  have  been 
denied.  The  relationship  between  the  accountant  and  the  testa- 
tor was  not  such  as  to  raise  a  presumption  that  the  boarding  was 
furnished  gratuitously,  and  there  is  no  evidence  that  it  was  sup- 
plied merely  in  expectation  of  a  legacy.  The  testator  was  a  dis- 
agreeable inmate  of  the  accountant's  family — such  an  inmate 
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as  no  one  would  desire  ,to  have ;  and  he  was  abundantly  able  to 
pay  his  own  expenses.  There  was  indeed  no  proof  of  an  express 
agreement  to  pay  for  boarding  and  attendance ;  at  the  same  time 
there  is  not  enough  to  negative  the  evidence  of  an  implied  under- 
standing that  compensation  was  to  be  made.  The  condition  and 
habits  of  the  testator  satisfactorily  explain  the  absence  of  any 
attempt  by  the  accountant  to  effect  a  settlement,  and  no  intend- 
ment against  his  claim  ought,  on  that  account,  to  be  made.  Upon 
the  whole  we  agree  with  the  auditor  that  Farrell's  estate  is  to 
be  regarded  as  a  debtor  for  the  boarding  and  supplies  f\irnished 
him. 

Nor  is  there  any  reason  for  concluding  that  the  debt  was  paid 
out  of  the  rents  received  by  the  accountant.  That  Wall  did 
receive  the  rents  of  the  testator's  property  for  three  years,  from 
1854  to  1857,  is  true.  With  ^^1174.64,  part  of  them,  he  is 
charged  in  the  account.  The  total  amount  of  rents  for  those 
years  we  do  not  know  precisely,  but  if  we  may  be  guided  by  the 
rents  of  the  three  next  following  years,  they  could  not  exceed 
$1887.50,  from  which,  if  the  average  expenses  for  taxes  and 
repairs  be  deducted,  the  net  balance  would  be  about  $1450. 
Now  as  $1174.64  of  this  sum  are  brought  into  the  account,  it  is 
obvious  that  the  claim  for  boarding  was  not  paid  out  of  the  rents. 
Besides  there  was  proof  that  the  accountant  had  advanced  con- 
siderable mone^  to  the  testator,  more  than  enough  to  exhaust 
the  rents  in  his  hands,  with  which  he  was  not  charged.  He 
claimed  these  advances  as  money  loaned,  but  the  auditor  rejected 
the  claims,  giving  as  one  reason  the  presumption  that  the  money 
was  advanc^  out  of  the  rents  collected.' 

The  decree  of  the  Orphans'  Court  is  reversed,  at  the 

costs  of  the  appellee,  and  the  report  of  the  auditor 

is  confirmed. 


McCauseland^s  Appeal. 

217  2>M<y  of  Trustee  a$  to  Investments. — Liability  for  Intere$t.*^AUov>ance 

of  Commissions, 

1.  The  trustee  of  a  sam  of  money  invested  by  a  testator  in  a  certun  loan, 
is  not  entitled  to  commissions  on  the  fund  itself  where  the  investment  re- 
mained unchanged  by  the  trustee,  but  only  for  the  interest  on  the  loan 
received  by  him. 

2.  Where  the  will,  creating  the  trust,  made  it  the  duty  of  the  trustee  to 
invest  the  surplus  of  unexpended  income,  the  trustee  will  be  surcharged  with 
interest  on  the  amount,  though  so  small  as  to  make  investment  difficult. 

Appeal  from  the  Orphans'  Court  of  Philadelphia. 

This  was  an  appeal  by  Alice  McGauseland,  Alexander  Mc« 
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Gamseland,  Archibald  McCaaseland,  and  Catherine  Craig,  exe- 
cutors, &c.,  of  Alexander  McCauseland,  from  the  decree  of  the 
Orphans'  Court,  in  the  matter  of  the  petition  of  Ann  McNeran 
praying  for  a  citation  requiring  them  to  file  an  account,  &o. 

The  petition,  which  was  filed  January  21st  1859,  set  forth  that 
Malcolm  McNeran  died,  leaving  a  will  devising  to  Thomas  D. 
Grover,  Alexander  McCauseland,  and  Robert  Coburn,  and  the 
executors,  &c.,  of  the  survivor ;  J4000  in  trust,  the  interest  whiere^ 
of,  or  such  portion  as  might  be  necessary,  to  be  applied  to  the 
support  and  education  of  his  daughter,  Mary  Ann,  during  her 
minority.  The  surplus,  if  any,  to  be  invested,  and  upon  her 
arriving  at  the  age  of  majority,  she  was  to  receive  the  whole  of 
the  interest  of  said  sum  of  ^4000,  and  the  surplus,  if  any,  aforor 
said  in  half-yearly  payments,  without  the  interference  or  control 
of  her  husband. 

The  petitioner  averred  that  she  had  never  received  any  state* 
ment  of  the  doings  of  said  trustees,  and  that  they  have  filed  no 
account  since  their  assumption  of  duties  as  such  trustees  in 
1835. 

She  further  averred  that  Coburn  was  discharged  from  being 
one  of  said  trustees,  and  that  Grover  and  McCauseland  have 
deceased.  That  the  latter  managed  said  estate  during  his  life** 
time,  and  that  his  executors  have  done  so  since  his  decease, 
taking  the  rents  of  the  real  estate,  &c.,  and  the  interest  accruing 
thereon. 

She  therefore  prayed  for  a  citation  against  Alice  and  Archi- 
bald  McCauseland  and  Catherine  Craig,  executors  of  said  Alex- 
ander McCauseland,  deceased,  directing  them  to  file  an  account, 
&c. 

The  answer  of  Archibald  McCauseland  and  Catherine  Craiff, 
filed  January  25th  1859,  denied  that  they  had  at  any  time^  air 
rtetly  or  indirectly^  received  any  interest  or  rents  or  profits  from 
said  trust  estate,  or  any  part  thereof,  or  that  they  were  chargea- 
ble therewith. 

It  also  denied  that  respondents  had  ever  acted  in  any  manner 
as  executors  under  said  will  of  Alexander  McCauseland,  de- 
ceased, or  otherwise,  so  as  to  charge  them  with  any  of  the 
matters  stated  in  said  petition. 

The  answer  further  showed  that  the  said  Alexander  McCause- 
land died  in  1889,  and  that  his  widow,  the  said  Alice,  died  No- 
vember 9th  1856. 

That  before  his  decease  the  said  Alexander  stated  and  settled 
an  account  of  all  moneys  received  by  him  in  said  trust  estate, 
and  the  answer  averred  that  the  lapse  of  time  since  his  decease 
is  a  bar  to  this  proceeding. 

The  answer  further  stated  that  for  many  years  before,  up  to 
the  time  of  her  attaining  her  majority  and  after,  the  said  peti- 
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tioner  resided  with  said  Alice  MoCauseland,  who  supported, 
clothed,  and  educated  her  at  great  expense,  and  at  an  expense 
exceeding  the  full  amount  of  the  income  of  said  trust  estate,  and 
that  said  petitioner,  after  attaining  her  majority,  received  on  her 
own  account  all  the  income  of  said  trust  estate. 

The  respondents  further  averred  that  they  in  no  wise  repre- 

sent  the  estate  of  said  Alice  McCauseland,  which  is  alone  liable 

to  account  to  said  petitioner,  and  that  for  all  moneys  received 

»  by  said  Alexander  McCauseland,  deceased,  an  account  was  had 

and  settled. 

The  case  was  referred  to  A.  I.  Fish,  Esq.,  as  master  and  exa* 
miner,  to  inquire  of  the  facts  stated  in  the  petition  and  answer, 
and  report  thereon  to  the  court ;  and  if  an  account  be  proper, 
then  to  state  an  account  between  the  parties. 

The  report  of  the  master,  which  was  filed  May  18th  1860,  dis- 
closed the  foUowine  facts : — 

That  Alexander  McCauseland  was  the  only  one  of  the  trustees, 
under  the  will  of  Captain  McNeran,  who  acted ;  and  that  he  did 
80  from  1884  to  his  death  in  1839. 

That  it  appeared  that  the  interest  on  the  loan  referred  to  in 
the  will  had  been  regularly  paid  in  1835  to  one  Hugh  Murray ; 
from  January  1836  to  July  1889,  to  Alexander  McCauseland ; 
and  from  January  1840  to  January  1856,  to  Alice  McCauseland, 
the  widow  of  Alexander. 

That  the  petitioner  claimed  that  respondents  should  account 
for  the  whole  moneys  received  from  1834  to  1836,  which  the 
respondents  resisted  on  the  ground  that  Alexander  McCauseland's 
estate  should  not  be  held  accountable  for  collections  made  by 
Hugh  Murray.  The  petitioner's  claim,  notwithstanding  this 
objection,  was  sustainea  by  the  master. 

The  respondents  urged  that  Alexander  McCauseIand*s  estate 
was  not  accountable  for  the  collections  made  by  his  widow. 
That  her  own  estate  should  be  held  responsible.  This  point  was 
sustained  by  the  master  on  the  principle  that,  so  far  as  Alexan- 
der McCauseland  was  concerned,  the  trust,  as  to  him,  died  with 
his  death. 

The  proofs  showed  that  Miss  McNeran  had  lived  in  Alexan* 
der  McCauseland's  family  for  some  five  years  after  her  father's 
death,  or  when  she  was  about  eleven  years  of  ase,  until  the  death 
of  Alexander.  That  after  the  death  of  Mr.  McCauseland,  she 
still  continued  to  live  with  his  widow  until  the  death  of  the  latter. 
That  what  moneys  Mrs.  McCauseland  received  were  expended  in 
the  care,  tuition,  and  clothing  of  the  voung  lady,  of  which  no 
account  whatever  had  been  kept.  Neither  could  any  account  be 
now  made  out,  inasmuch  as  the  parties  lived  together  ahuost 

Srecisely  as  parent  and  child,  and  therefore  made  no  memoran- 
um  of  the  trust  aStdrs. 
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In  view  of  these  facts,  the  master  did  not  deem  the  case  as 
one  calling  for  the  application  of  stringent  rules ;  but  the  respond- 
ents having  submitted  an  account,  he  proceeded  to  state  it. 

The  accountants  admitted  the  receipt  of  $944  from  July  9th 
1835.  To  this  the  master  added  the  collections  made  by  Mur- 
ray, J175,  making  a  total  of  91119  received. 

From  this  sum  the  respondents  cUimed  a  deduction  of  $717.51, 
which  was  allowed. 

Commissions  on  the  $4000  loan,  at  5  per  cent.,  and  on  the  dis- 
bursements, were  claimed,  the  first  of  which  was  not  allowed  by 
the  master,  because  no  reinvestment  was  made,  and  because  the 
trustees  were  never  responsible  for  the  loan. 

The  master  also  charged  the  accountants  with  interest,  because, 
1.  Where  trustees  improperly  retain  balances,  or  cause  trust- 
money  to  be  lost,  they  are  chargeable.  2*  Where  trustees  have 
funds,  which  they  are  bound  to  invest  permanently,  and  neglect 
to  do  so,  it  is  optional  with  the  cestui  qtte  trust  as  to  whether 
they  shall  be  charged  with  interest.  8.  Where  trustees  loan  or 
use  the  funds  in  trade,  they  are  chargeable  with  the  interest  and 
the  profits.  4.  Under  the  will,  the  surplus  income  was  to  be 
invested :  this  the  trustee  omitted  to  do,  and  he  must,  therefore, 
be  charged  with  the  interest. 

The  master  ruled  that  the  expenses  of  the  proceedings  under 
the  citation,  in  this  matter,  should  be  equally  divided. 

The  respondents  excepted  to  this  report  so  far  as  it  related  to 
the  disallowance  of  commissions;  the  charge  of  interest  and 
receipts  from  1834  to  1836 ;  the  charge  of  half  costs ;  and  the 
not  adopting  the  account  as  stated  by  the  respondents. 

The  Orphans'  Court,  on  hearing  the  case,  dismissed  the  excep- 
tions and  confirmed  the  report.  The  case  was  then  removed  into 
this  court,  where  the  dismissing  of  the  exceptions  and  the  con- 
firmation of  the  report  were  assigned  for  error. 

F.  Carroll  Brewsterj  for  appellant,  as  to  the  commissions, 
argued  that  the  custom  of  Pennsylvania  was  to  allow  them  irre- 
spective of  any  question  of  investment ;  that  the  charge  of  interest 
was  wronff  under  the  long  silence  and  acquiescence  of  the  parties : 
Barton's  Estate,  1  Parsons  30. 

As  to  the  charges  for  receipts  between  1834  and  1836,  he 
argued  that  the  master  was  not  warranted  bv  the  proof  in  de- 
cimng  that  Murray  was  the  agent  of  respondents  in  collecting 
this  money,  but  based  this  part  of  his  report  upon  a  presumption 
arising  from  the  fact  that  during  that  time  McCauseland  dis- 
bursed it.  « 

As  to  the  payment  of  half  the  costs  by  the  respondents,  he 
cited  Barton's  Estate,  1  Parsons's  Eq.  Cases  30 ;  Sterrett's  Ap- 
peal, 2  Pa.  Rep.  426 ;  Stokely's  Estate,  7  Harris  480 ;  Lowne's 
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Appeal,  1  Grant's  Cases  374 ;  Berryhill's  Administrator's  Ap- 
peal 11  Casej  248. 

No  printed  reply  was  furnished  in  the  case  by  appellees. 

The  opinion  of  the  court  was  delivered,  March  11th  1861,  by 
Stkong,  J. — ^By  no  recognised  principle  can  an  allowance  of 
commissions  upon  the  trust  fund  itself  be  Justified.  The  bequest 
to  the  trustee  was  of  $4000  in  the  loan  of  the  District  of  South- 
wark,  an  investment  made  by  the  testator,  and  for  which  he  held 
the  certificates.  It  was  a  specific  bequest.  The  investment  was 
never  changed  by  the  trustee,  and  could  not  have  been  except 
at  his  risk.  For  the  interest  on  the  loan  he  was  allowed  com- 
missions, but  he  had  incurred  no  responsibility  for  the  principal, 
nor  had  he  performed  any  labour  in  regard  to  it.  Commissions 
are  given  as  a  compensation  for  labour  and  responsibility,  and 
where  neither  the  one  has  been  performed,  nor  the  other  incurred, 
there  is  nothing  to  be  compensated.  The  appellants  next  com- 
plain that  the  trustee  was  charged  with  the  amount  of  interest 
on  the  fund  received  during  the  period  from  1834  to  1836.  The 
trustee  commenced  acting  as  such  in  1834,  and  during  his  life 
was  the  only  acting  trustee.  The  interest  on  the  loan,  to  the 
amount  of  9176,  was  received  in  the  year  1835,  by  one  Hugh 
Murray.  How  it  came  to  be  paid  to  him  does  not  directly  appear. 
But  it  was  Mr.  McCauseland's  duty  to  collect  it.  He  did  collect 
it  personally  in  1836  and  the  following  years,  and  it  is  a  fair 
presumption,  therefore,  that  it  was  received  by  Murray  with  his 
assent.  Without  such  assent  Murray  could  not  rightfully  obtain 
it,  and  if  it  was  paid  without  right,  it  was  incumbent  on  the 
trustee  to  enforce  payment  to  himself.  This  liability  would  be 
complete  whether  Imirray  was  his  agent  in  receiving  it,  Ht 
whether  it  was  lost  by  his  neglect. 
The  surcharge  of  interest  on  the  unexpended  income  was 

norly  made.  The  will  by  which  the  trust  was  created  made 
e  duty  of  the  trustee  to  invest  any  such  surplus,  with  the 
approbation  of  the  Orphans'  Court.  The  ee9tui  que  tru9t  is  not 
to  su£fer  because  this  duty  was  not  performed.  True,  the  sum 
was  small,  so  small  as  possibly  to  make  investment  difficult. 
Then  the  Orphans'  Court's  directions  should  have  been  sought. 
No  effort  appears  to  have  been  made  to  invest  it.  Accounting 
for  interest  is  therefore  inevitable.  The  trustee  has  no  reason 
to  complain ;  he  is  not  charged  for  any  surplus  in  his  hands  before 
1840,  and  with  but  simple  interest  without  rests  from  that  time. 
•  The  costs  were  properly  apportioned  between  the  parties. 
The  decree  of  the  Orphans'  Court  is  affirmed. 
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Howell  versus  The  City  of  Philadelphia, 

LiahUity  of  the  City  of  Philadelphia  for  Paving. —  Waiver  by  Plea  to 

a  scire  facias. 

1.  Where  contracts  under  which  paving  and  curbing  were  done,  for  which 
a  lien  was  filed,  expressly  stipulatea  that  the  City  of  Philadelphia  should  be 
under  no  expense  for  the  same,  except  for  intersections,  it  is  not  a  ground  for 
charging  the  city  that  she  retained  a  market  place  in  the  centre  of  the  street. 

2.  An  objection  to  a  lien  for  want  of  dates,  may  be  made  on  demurrer,  or 
on  a  motion  to  strike  it  oft,  but  after  pleading  to  the  scire  fctcias,  that  must  be 
considered  as  waived. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  amicable  scire  facia%y  entered  by  The  City  of  Phil- 
adelphia to  the  use  of  Warthman  &  Barron,  upon  a  claim  filed 
for  street  paving,  &c.,  against  Zophar  C.  Howell,  as  the  owner 
or  reputed  owner  of  a  lot  of  ground  fronting  on  York  street,  in 
the  Nineteenth  Ward  of  the  city  of  Philadelphia.  The  claim 
amounted  to  the  sum  of  $358.78,  which  included  a  charge  for 
resetting  curb,  for  regulating  and  measuring  the  work,  and  for 
commissions  on  the  collection.  The  date  of  the  doing  of  the 
work  was  the  17th  September  1858.  The  date  of  the  filing  of  the 
claim  was  March  16th  1859.  York  street  is  of  the  width  of  100 
feet. 

The  defendant  below,  who  was  plaintiff  in  error,  with  a  majority 
of  owners  of  ground  fronting  on  York  street,  between  Frankford 
Road  and  Gunner's  Run  Canal,  entered  into  a  written  contract 
with  Adam  Warthman  and  James  L.  Barron  to  pave  York  street 
opposite  their  respective  properties,  and  agreed,  thereby,  to  pay 
them  one  dollar  per  square  yard  for  the  same. 

April  24th  1858,  the  councils  passed  an  ordinance,  which  wan 
approved  by  the  mayor,  authorizing  the  owners  of  property,  or 
a  majority  thereof^  fronting  on  York  street,  between  Frankford 
Road  and  Gunner's  Run  Canal,  to  pave  the  same.  May  12th 
1858,  the  City  of  Philadelphia  entered  into  a  written  contract 
with  Warthman  &  Barron  for  doing  the  paving  on  York  street 
between  the  points  above  named,  in  which  it  is  provided  that 
^^the  City  of  Philadelphia  shall  not  be  at  any  expense  for  the  same 
except  for  paving  the  intersections.**  In  pursuance  of  these  con- 
tracts and  ordinance,  Warthman  k  Barron  did  the  paving  in  front 
of  lot  of  defendant  below,  for  which  they  filed  the  claim  in  question. 

In  the  centre  of  said  York  street  there  is  a  strip  of  ground 
about  twenty-two  feet  six  inches  in  width,  running  for  several 
squares,  which  is  curbed  on  both  sides,  and  filled  up  for  a  market 
place.     Upon  these  places  market  sheds  are  only  erected  for  one 
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square,  commencing  at  Frankford  Road  and  ending  at  Qeiss 
street,  which  is  seven  squares  above  the  lot  of  defendant  below. 
The  claim  in  question  was  filed  for  paving  the  cartway  of  York 
street,  in  front  of  lot  of  defendant  below,  between  the  curbstone 
in  front  of  his  lot  and  the  curbstone  in  front  of  the  market 
place.  The  space  in  front  of  lot  of  defendant  below  has  never 
Deen  used  for  the  purpose  of  a  market-house.  The  City  of  Phil- 
adelphia is  not  the  owner  of  the  soil  reserved  for  said  markets, 
but  nas  only  the  use  thereof  for  that  purpose. 

On  the  trial,  the  plaintiffs  below  gave  in  evidence  the  claim 
filed  and  the  petition  of  the  property  owners,  including  the  name 
of  the  defendant  below,  for  the  pavmg  of  the  said  street. 

The  defendant  below  gave  evidence,  showing  that  along  the 
centre  of  the  said  street,  on  which  his  lot  fronts,  there  is  a  curbed 
space  or  strip  of  ground,  reserved  by  the  said  city,  of  about 
twenty-two  feet  six  inches  in  width,  running  for  several  squares, 
upon  certain  portions  of  which  are  public  market  sheds  or  houses, 
built  by  the  city,  and  possessed,  used,  and  controlled  by  them 
for  the  purposes  of  a  public  market ;  and  contended  that  the 
city  was  bound  to  pay  for  the  one-half  of  the  street  paving,  op- 
posite to  the  market  space,  occupied  and  used  by  tnem  as  the 
reputed  owners,  and  that  he  was  only  liable  for  the  remaining 
half,  under  the  claim  filed  and  the  testimony  in  the  case. 

The  learned  judge  below  was  requested  by  defendant  to  charge 
as  follows : — 

1.  That,  if  the  jury  believe  that  the  City  of  Philadelphia  has 
reserved  to  itself,  and  possesses  for  the  erection  of  a  public  mar- 
ket-house thereon,  a  space  of  ground  in  the  centre  of  York  street, 
opposite  defendant's  lot,  then  plaintiffs  cannot  recover  for  the 
value  of  the  entire  paving  done  to  the  boundary  of  the  said 
reserved  space,  but  only  for  one-half  thereof  between  the  curb 
of  defendant's  lot  and  the  curb  or  boundary  of  the  city  lot. 

2.  That  plaintiffs  cannot  recover  at  law  for  any  repairing  or 
resetting  of  the  curb  of  the  said  street. 

8.  That  plaintiffs  cannot  recover  for  any  regulating  or  mea- 
suring of  the  said  work. 

4.  That  plaintiffs  cannot  recover  commissions  for  collecting 
the  amount  of  the  claim. 

5.  That,  if  the  work  claimed  for  was  not  done  on  the  day 
mentioned  in  bill  of  particulars,  plaintiffs  cannot  recover. 

6.  That  the  claim  filed  is  defective  in  not  stating  the  dates 
wherein  the  alleged  work  was  done. 

The  court  below  affirmed  the  second,  third,  and  fourth  points 
of  defendant,  and  negatived  the  first,  fifth,  and  sixth. 

There  was  a  verdict  and  judgment  in  favour  of  plaintiff  for 
$388.88.  Whereupon  the  defendant  sued  out  this  writ,  and 
assigned  the  following  matters  as  cause  for  reversal : — 
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1.  The  learned  judge  below  erred  in  admitting  in  evidence  the 
claim  filed  in  the  case, 

2.  The  learned  judge  below  erred  in  not  affirming  defendant's 
first,  fifth,  and  sixth  points. 

A.  ThompMOfiy  for  plaintiff  in  error,  argued,  1.  That,  under 
the  ruling  of  this  court  in  The  City  of  Philadelphia  v.  The 
Philadelphia,  Wilmington,  and  Baltimore  Railroad  Company,  9 
Casey  43,  and  Schenly  v.  The  Commonwealth  for  the  City  of 
Allegheny,  12  Id.  67,  the  city  was  bound  to  pay  a  pro  rata 
share  of  the  paving  of  that  portion  of  the  street  between  the 
curb  in  front  of  his  lot  and  the  curb  in  front  of  the  market  place 
belonging  to  the  city.  2.  That  the  lien  was  invalid  for  want  of 
dates  in  the  bill  filecL 

S.  T.  Vansanty  for  defendants  in  error,  contended  that  the 
city  was  not  liable,  because,  1.  The  defendant  below  entered 
into  a  contract  with  Warthman  k  Barron  to  do  the  work,  and 
agreed  to  pay  them  one  dollar  per  square  yard,  not  for  one-half 
the  paving,  but  the  whole. 

2.  The  contract  between  the  city  and  Warthman  &  Barron  for 
doing  this  paving,  expressly  provides,  that  *^the  said  city  of 
Philadelphia  shaS  not  be  at  any  expen$e  for  the  eame^  except  for 
paving  the  intereections.** 

3.  AH  the  Acts  of  Assembly,  prior  to  consolidation,  authorized 
the  commissioners  of  the  several  districts  to  pitch  and  pave  upon 
the  petition  of  a  majority  of  the  owners,  "  and  to  tax  the  ownere 
of  tne  lots  bounding  thereon  to  defray  the  expenee,*' 

The  paving  was  done  in  the  late  district  of  Richmond.  The 
act,  incorporating  the  district  of  Richmond,  provides,  that  "  the 
commiinoners  shall  assess  the  expenses  thereof  to  the  freeholders 
in  front  of  whose  ground  such  street  shall  be  paved  J" 

The  40th  section  of  Consolidation  Act  of  July  4th  1854,  pro- 
vides, that  "  it  may  be  prescribed  by  ordinance  that  paving  of 
streets,  except  at  the  intersections  thereof  within  the  limits  of  the 
city,  shall  be  done  at  •the  expense  of  the  owners  of  the  ground  in 
front  whereof  such  work  shall  be  done,  and  liens  may  be  filed  by 
the  said  city  for  the  same,  as  is  now  practised  and  allowed  by 
law." 

The  first  ordinance  on  the  subject  of"  paving  passed  by  the 
consolidated  city  was  approved  on  the  8d  of  May  1855.     It 

Erovides,  that  "  whenever  the  cartway  of  any  public  street  shall 
ave  been  paved  by  authority  of  councils,  the  chief  commissioner 
of  highways  shall  furnish  to  the  district  surveyor  the  amount  of 
cost ;  the  surveyor  shall  assess  the  cost,  make  out  bills,  deliver 
them  to  the  oumers^  and  if  the  claims  are  not  paid  within  a  cer- 
tain time  they  are  to  be  sent  to  the  city  solicitor,  who  shall 
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forthwith  file  claims  for  and  proceed  to  collect  the  same,  as  is 
now  practised  and  allowed  by  law." 

All  the  resolutions  passed  by  councils,  under  this  ordinance, 
authorizing  paving  to  be  done,  authorize  "  the  otoners  of  property y 
or  a  majority  thereof  fronting  on  the  following-named  etreeiSf" 
containing  provisions  nearly  similar  and  precisely  the  same  in 
substance  to  the  resolution,  authorizing  the  paving  in  question, 
and  all  the  paving  done  in  the  city  of  Jrhiladelphia  since  consoli- 
dation, has  been  done  under  the  authority  of  these  resolutions, 
and  no  cartway  paving  has  ever  been  authorized  to  be  done  in 
any  other  manner. 

It  is  clear  that  by  the  terms  of  the  Consolidation  Act  and  of 
all  acts  prior  thereto,  and  the  ordinance  and  resolutions  of  coun- 
cils passed  in  pursuance  thereof,  all  paving,  except  at  the  ineer- 
sectioniy  is  to  be  done  at  the  expense  of  the  ownen  of  the  ground 
in  front  whereof  the  same  shall  be  done. 

If  the  city  is  not  owner  of  the  ground,  then  she  is  not  liable 
for  any  paving  done  thereon.  She  is  not  possessed  of  any  free- 
hold, but  has  merely  a  right  to  use  the  centre  of  said  street,  if 
I  she  sees  proper,  for  the  purpose  of  market-houses :  Bay  v.  The 
Northern  Liberties,  7  Casey  71;  Board  of  Health  v.  Gloria  Dei, 
11  Harris  259 ;  Philadelphia  v.  Philadelphia^  Wilmington,  and 
Baltimore  Railroad  Company,  9  Casey  48. 

As  to  the  first  assignment  of  error  below,  the  Act  of  March 
11th  1846  provides,  that  "  such  claims  may,  in  suits  thereon,  be 
read  in  evidence  of  the  facts  therein  set  forth."  This  act  has 
been  sustained  by  the  Supreme  Court  in  Kennedy  v.  Board  of 
Health,  2  Barr  366 ;  Northern  Liberties  v.  St.  John's  Church, 
1  Harris  104 ;  Thomas  v.  Northern  Liberties,  1  Id.  117. 

The  opinion  of  the  court  was  delivered  by 

Woodward,  J. — The  principles  of  the  ruling  in  the  cases  of 
the  Board  of  Health  v.  The  Church,  11  Harris  259,  and  Philadel- 
phia V.  The  Railroad  Co.,  9  Casey  43,  are  a  sufficient  answer  to  the 
only  error  which  was  thought  worthy  of  a  printed  argument.  Con- 
sidering that  the  contracts  under  which  this  paving  and  curbing 
were  done  expressly  stipulated  that  the  city  should  not  be  at  any 
B^pense  for  the  same,  except  for  paving  intersections,  it  seems 
strange  that  the  market  plat  retained  by  the  city,  along  the  cen- 
tre of  York  street,  should  be  supposed  to  impose  a  liability  upon 
her,  even  if  the  doctrine  of  the  adjudged  cases  above  mentioned 
did  not  forbid  it.  Neither  upon  general  principles  nor  upon  the 
particular  facts  of  this  case,  is  there  a  shadow  of  ground  for 
charging  the  city. 

The  objection  to  the  lien  for  want  of  dates  might  have  been 
formidable  on  demurrer,  or  a  motion  to  strike  off,  but  after  plead- 
ing to  the  scire  faeias  it  must  be  considered  as  waived :  12  Casey 
848.  The  judgment  is  affirmed. 
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Lyman^s  Administrator  verms  Byam  and  Wife. 

Seciprocal  Rights  and  Duties  of  Administrators  and  Widow ,  under  the 
Acts  of  April  lith  1861  and  AprU  ISth  1859,  relative  to  claim  /or 
$800  worth  of  Real  or  Personal  Property. 

1.  If  a  widow  appropriate  to  her  own  use  three  hundred  dollars'  worth  of 
her  deceased  hasbanirs  personal  property,  she  cannot  recover  damages 
against  his  adminbtrator  for  not  setting  apart  for  her  property  to  that 
amount. 

2.  The  Aets  of  April  14th  1851,  and  of  April  13th  1859,  oon6emplate  admin- 
istration, an  election  of  realty  or  personalty,  and  an  appraisement  for  the 
widow ;  and  therefore,  where  a  wiaow  disregarded  the  leeal  mode  of  proce- 
dure, neither  administering  on  her  husband's  estate  herself,  nor  causing  any 
one  else  to  do  so,  making  no  election  under  the  statute,  but  appropriating  the 
whole  personalty  to  her  own  use  without  an  appraisement,  it  was  held  error 
in  the  court  below,  in  an  action  broueht  by  her  against  the  administrator,  to 
recover  damages  for  not  setting  out  me  three  hundred  dollars  to  which  wid- 
ows are  entitled,  to  reject  eviaeuce  of  the  value  of  the  goods  taken  by  her. 
Before  recovering  damages,  she  was  bound  to  account  for  what  she  had  pre- 
viously taken. 

3.  The  Orphans'  Court  may  order  the  sale  of  the  real  estate  of  a  decedent, 
to  pay  debts,  maintain  and  educate  children,  &c.,  but  not  for  the  purpose  of 
givmg  a  widow  her  statutory  allowance. 

4.  A  demand  by  a  widow  upon  an  administrator  to  set  apart  out  of  her  de- 
ceased husband's  real  estate,  enough  to  satisfy  her  claim  of  three  hundred 
dollars,  is  in  time  if  made  before  a  sale  of  the  property  for  the  payment  of 
debts ;  but  a  demand  to  sell  real  estate  for  this  purpose  is  unauthorized  by 
law. 

Error  to  the  Common  Pleas  of  Potter  county. 

This  was  an  action  on  the  case  brought  April  20th  1858,  by 
Isaac  Byam  and  Fanny  his  wife,  against  Charles  S.  Jones,  admin- 
istrator of  Harry  Lyman,  deceased. 

The  case  was  this :  Harry  Lyman,  the  former  husband  of  Mrs. 
Fanny  Byam,  died  in  September  1854,  leaving  a  widow  and 
nine  children,  six  of  whom  were  minors.  At  tne  time  of  his 
death,  he  was  seised  of  a  lot  of  land,  containing  about  eight 
acres,  on  which  was  erected  a  small  frame  house  and  barn,  and 
was  possessed  of  some  personal  property  .valued  at  from  about 
9200  to  9400,  but  was  so  much  indebted  as  to  be  insolvent. 

No  letters  of  administration  were  taken  out  by  the  widow,  but 
within  a  month  after  his  death,  she  moved  to  another  part  of  the 
county  with  all  the  personal  property,  without  making  any  inven- 
torv  or  appraisement  of  the  goods. 

On  the  28d  of  November  1855,  Charles  S.  Jones,  after  citation 
to  the  widow,  took  out  letters  of  administration  on  the  estate  of 
the  deceased. 

The  appraisers  found  no  personal  property,  nor  did  the  admin- 
istrator make  any  effort  to  recover  it,  under  the  belief  (as  was 
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said)  that  the  widow  intended  to  retain  it  in  virtue  of  her  right 
to  retain  J300  worth  of  property  of  her  deceased  husband. 

On  the  20th  of  February  1857,  Mrs.  Lyman  presented  her 
petition  to  the  Orphans'  Court  of  Potter  county  for  a  rule  on 
the  administrator,  requiring  him  to  make  application  to  the  court 
for  an  order  for  the  sale  of  the  real  estate  of  deceased,  in  pursu- 
ance of  which  an  order  of  sale  was  asked  for  by  the  administrator 
and  granted,  under  which  the  real  estate  was  sold  to  Mrs.  Lyman 
for  $50,  which  sum  was  paid  by  her  to  the  administrator  on  the 
24th  of  September  1857.  On  the  7th  of  April  1857,  the  widow 
had  made  a  formal  demand  in  writing  for  the  property  to  which 
she  was  entitled  under  the  Act  of  Assembly,  which  was  disre- 
garded by  the  administrator.  This  action  was  brought  April  20th 
1858,  to  recover  the  950  which  the  administrator  had  received 
from  her  for  the  land. 

On  the  trial  the  defendant  offered  to  prove,  by  Joseph  Mann, 
a  judgment-creditor  of  deceased,  that  "  Mrs.  Byam,  as  widow  of 
Harry  Lyman,  soon  after  his  death,  took  the  personal  property, 
and  agreed  with  the  witness  that  the  value  of  the  real  estate 
should  be  applied  to  the  payment  of  creditors." 

This  was  objected  to  on  the  ground  that  Mr.  Mann  could 
make  no  contract  which  would  be  binding  on  the  other  creditors ; 
that  there  was  no  mutuality  to  such  an  agreement,  and  no  con- 
sideration making  it  binding  on  her.  The  court  below  sustained 
the  objection,  and  rejected  the  evidence,  noting  an  exception  for 
defendant.  The  defendant's  counsel  requested  the  court  to 
charge  the  jury, 

1.  That  if  from  the  evidence  they  find  that  the  widow  of  Harry 
Lyman,  soon  after  his  death  and  before  an  administrator  was 
appointed,  took  the  property  of  the  estate  to  the  value  of  $300, 
that  she  is  not  entitled  to  recover  in  this  action,  which  is  brought 
to  recover  the  value  of  the  real  estate. 

2.  That  the  widow  of  the  deceased  having,  on  the  20th  day 
of  February  1857,  applied  to  the  Orphans'  Court  for  an  order  on 
the  administrator  to  sell  the  real  estate,  she  has  no  right  to  com- 
plain that  a  sale  was  made ;  the  sale  having  been  made  at  her 
request,  and  the  real  estate  sold  to  her,  she  is  not  entitled  to 
recover  in  this  suit  for  the  proceeds  of  said  sale. 

8.  That  the  application  for  an  appraisal  of  the  real  estate  not 
being  made  by  the  widow  until  after  she  had  obtained  an  order 
on  the  administrator  to  sell,  was  made  too  late,  and  therefore 
the  plaintiff  cannot  recover. 

The  court  refused  to  charge  the  jury  as  requested  by  the 
counsel  of  defendant  in  the  points  submitted,  but  charged  sub- 
stantially as  follows : — 

'*'  There  is  no  evidence  in  the  cause  showing  that  Mrs.  Byam 
elected  to  retain  the  personal  property  of  her  deceased  husband 
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under  the  exemption  law,  or  that  it  was  ever  appraised  or  set 
out  to  her.  She  had  no  right,  therefore,  to  control  or  dispose 
of  it,  and  was  bound  to  deliver  it  up  to  the  administrator  at  any 
time  when  required  by  him.  It  does  not  appear  that  she  ever 
demanded  it,  but  her  responsibility  for  its  safe  custody  and 
delivery  to  him  has  not  ceased,  and  she  has  not  forfeited  her 
right  to  claim  9300  out  of  the  real  estate  because  the  adminis- 
trator has  not  done  his  duty  in  securing  for  the  creditors  and 
disposing  of  the  personal  property.  Mrs.  Byam  notified  the 
administrator  in  due  form  and  in  due  season,  of  her  claim  on  the 
real  estate,  and  asked  him  to  have  it  appraised  and  set  ofi*  to  her 
under  the  law.  This  she  had  an  undoubted  right  to  do,  and  the 
defendant  having  neglected  and  refused  to  do  his  duty  in  this 
respect,  is  liable  in  this  suit  for  the  damages  Mrs.  Byam  has 
sustained  thereby.  The  right  of  Mrs.  Byam  was  not  waived  by 
her  application  to  the  court  for  an  order  compelling  the  admin- 
istrator to  sell;  nor  was  her  demand  for  the  appointment  of 
appraisers  made  too  late." 

Upon  the  whole  evidence  in  the  cause,  the  plaintiffs  are  enti- 
tled to  recover. 

Defendant's  counsel  excepted  to  the  charge  before  verdict. 

Under  these  instructions,  there  was  a  verdict  and  judgment  in 
favour  of  plaintiffs  for  $50,  whereupon  the  defendant  sued  out 
this  writ,  and  assigned  for  error  the  following  matters,  viz. : — 

1.  The  court  erred  in  rejecting  the  evidence  of  Joseph  Mann. 

2.  The  court  erred  in  charging  the  jury  that  "  IVlrs.  Byam 
notified  the  administrator  in  due  form  and  in  due  season  of  her 
claim  on  the  real  estate." 

8.  The  court  erred  in  charging  the  jury  that  "  the  right  of 
Mrs.  Byam  was  not  waived  by  her  application  to  the  court  for 
an  order  compelling  the  administrator  to  sell." 

4.  The  court  erred  in  charging  the  jury  that  "upon  the  whole 
evidence  in  the  cause  the  plaintiffs  are  entitled  to  recover." 

6.  The  court  should  have  submitted  the  question  to  the  jury 
in  accordance  with  defendant's  first  point,  to  say  whether  the 
widow  had  not  taken  of  personal  property  all  she  had  a  right  to 
claim  of  the  estate. 

6.  The  court  erred  in  not  instructing  the  jury  that  the  widow 
had  no  right  to  complain  of  the  sale  of  real  estate,  she  having 
asked  the  court  to  compel  the  sale. 

7.  The  court  erred  in  not  charging  the  jury  that  the  application 
of  the  widow  for  an  appraisal  being  made  after  her  application 
for  an  order  to  sell,  was  made  too  kte. 

Mann  and  Knox,  for  plaintiffs  in  error,  cited  and  relied  on 
Davis's  Appeal,  10  Casey  266;  Weaver's  Appeal,  6  Harris; 
Hammer  v.  Freese,  7  Id.  257;  Freeman  t^.  Smithy  6  Casey  266. 
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Ourtii  and  Olmsted^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  March  28th  1861,  by 

Woodward,  J. — We  think  the  court  erred  in  not  submitting 
to  the  jury,  the  question  suggested  by  the  defendant's  first  point. 
If  the  widow  haa  really  appropriated  to  her  own  use  J300  worth 
of  the  personal  estate  of  her  deceased  husband,  on  what  princi- 
ple could  she  be  entitled  to  recoyer  damages  in  an  action  on  the 
case  against  the  administrator  for  not  setting  out  to  her  property 
to  that  yalue  ?  How  was  she  damaged  by  the  administrator  s . 
neglect,  if  that  be  true  which  was  alleged  ?  The  court  suggested 
that  the  administrator  might  still  claim  the  personalty  in  her 
hands.  But  he  has  not  yet  done,  or  threatened  to  do  it,  and 
until  he  does  reclaim  the  whole,  it  seems  odd  that  she  should 
haye  damages  against  him  for  not  giving  her  a  part.  K  the  pro- 
perty was  worth  just  9800,  it  is  eaually  clear  she  is  not  entitled 
to  damages  whilst  she  retains  it.  If  it  is  worth  less  than  {300, 
she  ought  to  have  allowed  the  jury  to  fix  its  value  before  they 
assessed  damages  against  the  administrator. 

These  observations  are  limited  to  the  point  as  presented,  but 
there  are  objections  of  a  more  general  nature  to  the  recovery 
had  below. 

The  widow  was  entitled,  in  preference  to  all  others,  to  admin- 
ister on  her  husband's  estate.  For  fourteen  months  after  his 
death,  she  neglected  to  take  letters,  or  to  renounce  in  favour  of 
any  one  else ;  and  meanwhile  gathered  up  all  the  personal  estate 
and  removed  to  another  part  of  the  county.  Now,  the  statutes 
which  give  her  J300  worth  of  the  estate,  contemplate  a  regular 
administration.  By  the  Act  of  14th  of  April  1851,  she  may 
retain  either  "  real  or  personal  estate"  to  that  amount,  which 
implies  an  election ;  and  by  the  Act  of  13th  April  1859,  that 
which  she  elects  is  to  be  appraised  by  the  appraisers  of  the  per- 
sonalty,  which  implies  administration  in  the  usual  course.  Wnen 
a  widow  disregards  the  legal  course  of  procedure — ^takes  no 
letters,  and  causes  none  to  be  taken — ^makes  no  election,  and 
has  no  appraisement  whatever,  but  appropriates  the  whole  per- 
sonalty to  her  use,  it  is  a  good  deal  to  say  that  she  may  have 
an  action  against  a  creditor  who  subsequently  takes  letters  of 
administration ;  but  it  is  quite  too  much  to  say,  that  in  such 
action  the  administrator  may  not  prove  the  value  of  the  goods 
taken  by  her.  Tet  that  was  the  ruling  here.  Before  she  re- 
covered damages,  she  surely  ought  to  have  accounted  for  what 
she  had  taken.  Such  effects  as  they  were,  would  be  greatly 
consumed  in  fourteen  months.  Their  value,  when  she  appro- 
priated them,  was  the  point  of  inquiry.  There  was  evidence  on 
that  point,  and  it  ought  to  have  been  submitted. 

On  the  20th  February  1857,  two  years  and  a  half  nearly  aft«r 
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her  huBband's  death,  the  widow,  without  offering  to  account  for 
the  personalty,  compelled  the  administrator,  by  rule  of  court,  to 
apply  to  the  Orphans'  Court  for  an  order  to  sell  the  real  estate ; 
it  was  granted,  and  the  real  estate  was  sold  to  the  widow  herself, 
for  $50,  which  she  paid  to  the  administrator.  Then  came  this 
action  against  the  administrator,  in  which  she  recovered  $50  as 
her  damages  for  not  setting  out  to  her  her  widow's  rights.  This 
most  singular  procedure  had  no  regard  to  the  statutes.  I  repeat, 
that  they  contemplate  an  election  on  her  part  of  realty  or  per- 
sonalty, and  an  appraisement,  not  an  Orphans'  Court  sale.  The 
Orphans'  Court  may  order  a  sale  of  decedent's  real  estate  to  pay 
debts,  and  to  maintain  and  educate  children,  but  not  for  the  pur- 
pose of  giving  the  widow  her  statutory  allowance ;  and  this  sale 
was  made,  I  suppose,  for  the  purpose  of  paying  debts,  of  which 
there  were  plenty;  for  the  intestate  died  insolvent.  Tet  the 
widow  recovered  all  it  produced,  without  at  all  accounting  for 
the  personalty,  and  thus  obtained  all  the  property,  both  real  and 
personal,  and  left  the  administrator  with  a  bill  of  costs  to  pay, 
instead  of  an  estate  to  administer. 

If,  on  accounting  for  the  personalty,  it  had  appeared  that  her 
claim  of  $300  had  not  been  satisfied,  she  might  have  had  enough 
of  the  real  estate  set  out  to  her  to  satisfy  it ;  or  if,  in  process  of 
administration,  the  realty  were  converted  into  money,  she  might 
claim  her  deficiency  out  of  that ;  but  to  keep  all  the  personalty 
without  account  or  appraisement,  and  recover  all  the  proceeds 
of  the  realty  without  allowing  a  jury  to  inquire  into  the  value  of 
what  she  had  appropriated,  was  carrying  measures  with  too  high 
a  hand,  even  for  a  widow.  The  statutes  are  very  favourable  to 
widows,  and  should  be  executed  with  the  benignant  spirit  in  which 
they  were  conceived ;  but  to  sustain  the  ruling  in  this  action, 
would  subvert  the  statutes,  and  confound  all  orderly  axbninistra- 
tion. 

We  do  not  say  that  the  action  would  not  lie.  It  is  founded 
on  the  administrator's  neglect  to  look  up  and  appraise  the  per- 
sonalty, and  though  at  the  late  hour  at  which  he  took  letters,  he 
would  not  probably  have  found  it  all,  still  it  was  his  duty  to 
appraise  what  he  could  find.  But  was  the  widow  damaged  by 
his  neglect  ?  That  is  the  question  in  this  action.  And  that  ques* 
tion  cannot  be  properly  decided  without  inquiring  into  the  matter 
proposed  by  tb9  defendant's  first  point;  and  therefore  the  judg* 
ment  must  be  reversed. 

We  see  no  other  error  upon  the  record.  The  evidence  of  Mann 
was  properly  rejected,  for  he  had  no  power  to  enter  into  a  bind- 
ing arrangement  with  the  widow  about  the  personal  estate.  And 
if  the  demand  upon  the  administrator  was  that  he  should  set  off 
enough  of  the  real  estate  to  satisfy  her  claim  of  $800,  we  think 
it  was  in  time»    If,  however,  it  was  a  demand  to  sell  the  real 
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estate,  the  objection  would  be,  not  that  it  was  out  of  time,  but 
that  it  was  not  the  demand  she  was  authorized  to  make.  Which- 
ever it  was,  and  whenever  made,  her  claim  on  the  real  estate 
would  be  limited  to  the  difference  between  the  value  of  the  per- 
sonalty and  her  $300. 

We  are  sorry  to  be  obliged  to  reverse  a  judgment  in  an  estate 
80  illy  conditioned  to  sustain  the  costs  of  litigation,  but  the.  error 
we  have  pointed  out  is  too  flagrant  to  be  overlooked. 

The  judgment  is  reversed,  and  a  venire  faeiae  de  novo 
is  awarded* 


Lanning  versus  Pawson, 

Entry  of  Judgment  on  Warrant  of  AUomey  after  Death  of  Defendant. 
— Fraction  of  a  Day,  when  regarded  in  Law. 

1.  In  an  issue  as  to  whether  a  judgment  upon  warrant  of  attorney  was  en- 
tered before  the  death  of  the  defendant  therem,  it  was  not  error  to  admit  the 
testimony  of  the  clerk  who  entered  the  judgment,  that  it  ooold  not  ha^e  been 
entered  earlier  than  ei^ht  o'clock  in  the  morning. 

2.  Though  evidence  m  relation  to  fractions  of  a  day  is  excluded  as  between 
different  iudements,  it  will  be  admitted  to  show  facts  in  pais,  out  of  which 
other  rights  have  arisen  before  the  entry  of  the  judgment. 

Erbor  to  the  District  Court  of  Philadelphia. 

This  was  a  feigned  issue  allowed  by  the  court  to  try  whether 
the  defendant  in  a  judgment  by  John  E.  Clark  in  favour  of  James 
Lanning,  was  dead  when  it  was  filed. 

The  case  was  this : — 

On  the  1st  of  December  1867,  John  E.  Clark  executed  and 
delivered  to  James  Lanning  a  judgment-note  for  $3000,  paya- 
ble on  demand,  waiving  stay  of  execution  from  and  after  its 
maturity. 

On  the  8d  of  April  1868,  Mr.  Clark,  who  was  a  young  man 
of  temperate  habits,  recently  married,  and  in  comfortable  cir^ 
cumstances,  left  his  store  in  Second  street  below  Coates,  in  Phil- 
adelphia, about  half  past  ten  o'clock  in  the  morning,  and  never 
returned. 

On  the  6th  of  April  1868,  judgment  was  entered  on  the  note 
and  a  fi.  fa.  issued,  under  which  the  property  of  the  defendant 
was  levied  on  same  day,  and  (after  two  adjournments  at  the 
request  of  defendant's  family)  was  sold  by  the  sheriff. 

No  tidings  were  heard  of  Mr.  Clark  until  the  22d  of  April 
1868,  when  his  dead  body,  much  decomposed,  and  with  the  throat 
cut  from  ear  to  ear,  was  found  floating  in  the  Schuylkill  above 
Market  Street  Bridge. 

Previous  to  the  sale,  to  wit,  April  10th  1868,  on  the  applica- 
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tion  of  an  agent  of  Mr.  Clark,  a  rule  was  granted  to  show  cause 
why  the  fi,  fa,  should  not  be  set  aside,  which  was  dismissed  on 
the  24th  of  the  same  month.  The  sale  took  place  on  the  27th 
of  April,  and  on  the  28th  a  motion  was  made  to  show  cause  why 
the  sheriff's  sale  and /./a.  should  not  be  set  aside  and  the  judg- 
ment stricken  from  the  record.  On  the  8th  of  May  the  sale  was 
set  aside,  and  this  issue  awarded  for  the  purpose  above  men- 
tioned between  James  Pawson,  administrator,  &c.,  of  John  E. 
Clark,  and  James  Lanning  to  the  use  of  Myers  &  Claghorn. 
On  the  trial,  the  following  points  were  submitted : — 
The  plaintiff  in  the  issue  requested  the  court  to  charge  the 

1.  The  legal  presumption  that  life  continues  for  seven  years 
from  the  time  a  person  is  last  seen  or  heard  from  has  no  force 
or  application  to  this  case,  from  the  fact  that  it  is  an  undisputed 
fact  that  Clark  is  now  dead. 

2.  Whether  he  was  dead  or  not,  at  the  time  the  judgment  was 
entered,  is  a  question  of  fact  to  be  determined  by  the  jury  from 
all  the  evidence  in  the  case. 

8.  There  is  evidence  in  the  case  from  which  the  jury  may  infer 
that  he  was  dead  at  the  time  the  judgment  was  entered. 

4.  The  condition  of  his  health,  and  his  temperate  habits  at  the 
time  he  disappeared,  with  the  loss  of  blood  from  the  cutting  of 
the  throat,  and  the  clothing  on  his  body  when  found,  may  be 
considered  by  the  jury  as  to  what  extent  they  would  preserve 
the  body  from  decomposition. 

5.  His  social  and  business  relations,  and  devotion  to  his  wife 
at  the  time  of  his  disappearance,  in  connection  with  his  death, 
may  be  considered  by  the  jury,  as  to  whether  his  absence  from 
his  home  was  not  because  he  was  dead. 

6.  That  if,  from  all  the  evidence  in  the  case,  the  jury  believe 
that  he  was  dead  before  the  judgment  was  entered,  the  verdict 
must  be  for  the  plaintiff. 

The  defendant  submitted  the  following  points,  on  which  he 
asked  the  instruction  of  the  court : 

1.  That  the  sole  issue  in  this  case  is  whether  "  John  E.  Clark 
was  deceased  on  the  5th  day  of  April  1868." 

2.  That  the  affirmative  of  this  issue  is  with  James  Pawson,  the 
plaintiff,  and  that  he  is  bound  to  make  this  out. 

8.  That,  unless  the  jury  are  satisfied  that  ^ohn  E.  Clark  was 
deceased  on  the  6th  day  of  April  1858,  the  verdict  should  be  for 
defendant. 

4.  That  evidence  of  the  finding  of  his  body  upon  a  later  day 
is  not  of  itself  any  evidence  "  that  he  was  deceased  upon  the  6tn 
day  of  April  1868." 

5.  That  if  the  jury  find,  from  all  the  evidence,  that  the  body 
of  John  E.  Clark  was  found  on  the  22d  day  of  April  1858,  and 
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that  from  the  evidence  of  experts  he  could  not  have  been  deceased 
more  than  twelve  days,  then  the  verdict  should  be  for  defendant 

6.  That  the  presumption  of  life  continues  for  seven  years  from 
the  time  a  person  is  last  seen  or  heard  from,  and  that  ^Hhis  pre- 
sumption continues  until  it  is  displaced  by  a  more  potent  one, 
which,  however,  has  no  retroactive  force." 

The  court  below  (Hare,  J.)  charged  the  jury  as  follows : — 

^^I  affirm  the  first,  second,  fourth,  and  fifth  points  presented 
by  the  defendant. 

*^  In  answer  to  the  third  point,  I  say  that  the  fact  of  death  at 
the  time  when  the  judgment  was  entered  must  be  shown  affirma- 
tively to  authorize  the  jury  to  find  it,  and  that  they  should  not 
so  find  unless  there  is  enough  in  the  evidence  to  produce  and 
justify  a  reasonable  belief  that  Clark  was  dead  when  the  judg- 
ment was  entered. 

^^  In  answer  to  the  sixth  point,  I  say  that  the  presumption  is 
in  favour  of  life  until  sufficient  evidence  is  given  to  raise  a  con- 
trary presumption ;  whether  that  presumption  will  have  a  retro- 
active efifect  or  not  depends  upon  its  nature.  The  presumption 
arising  from  the  passage  of  seven  years  without  tidings  of  a  man 
who  is  absent  will  have  no  retroactive  force,  and  he  will  be  pre- 
sumed to  have  lived  until  the  seven  years  have  fully  passed. 
When,  however,  a  man  is  found  dead,  the  condition  of  his  body 
or  the  circumstances  in  which  he  was  placed  when  last  heard 
from,  may  justify  the  belief  that  he  diea  at  a  period  anterior  to 
that  at  which  he  was  found. 

^^  I  say  in  answer  to  the  plaintiff's  third  point,  that  the  ques- 
^tion  is  a  question  of  fact  and  evidence  for  the  jury.  There  is 
evidence  on  both  sides;  the  jury  may  find  on  the  evidence 
either  for  the  plaintiff  or  defendant.'* 

To  this  charge  the  counsel  for  the  defendant  excepted. 

The  jury  found  in  favour  of  James  Pawson,  the  plaintiff  in  the 
issue ;  whereupon  the  original  judgment  was  stricken  from  the 
record  by  the  court  below,  February  18th  1860. 

This  writ  was  then  sued  out  by  the  defendant,  by  whom  the 
following  specifications  of  error  were,  inter  aliOy  assigned : — 

1.  The  court  below  erred  in  allowing  James  Pawson  to  contest 
the  judgment. 

2.  The  court  below  erred  in  setting  aside  the  fi.  fa.  and  she- 
riff's sale. 

8.  The  court  below  erred  in  awarding  an  issue  to  try  whether 
the  defendant,  John  E.  Clark,  was  deceased  at  the  time  the  judg- 
ment was  entered. 

4.  The  court  below  erred  in  refusing  to  strike  off  the  narr»  in 
the  feigned  issue. 

6.  The  court  below  erred  in  striking  the  judgment  from  the 
record. 
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6.  The  learned  judge  who  tried  the  cause  erred  in  admitting 
in  evidence  the  record  of  the  judgment  of  Lanninff  v.  Olark^  as 
appears  from  the  following  quotations  from  the  bill  of  excep- 
tions : — 

"  The  plaintiff's  counsel  offered  the  record  of  judgment  for  the 
purpose  of  proving  the  existence  and  date  of  the  judgment  Lan- 
ning  t;.  Clark,  D.  U.,  D.  S.  B.,  &;c.,  to  which  defendant  objected. 

"The  learned  judge  overruled  said  objection  and  defendant 
excepted,  and  the  plaintiff  read  in  evidence  the  docket  entry  of 
judgment  on  the  note.  The  entry  of  the  rule  to  set  aside  jJ. /a. 
and  sale,  and  strike  the  judgment  from  the  record,  and  the  entry 
made  by  the  court  setting  aside  the^./a.  and  sale,  and  awarding 
tiie  issue^  nothing  more. 

7.  The  leamedjudge  who  tried  the  cause  erred  in  the  following 
ruling,  as  quoted  from  the  bill  of  exceptions: — 

"  r.  Chapouty,  sworn : 
"  Defendant  objects  to  proof  of  time  of  entering  judgment. 
"Admitted." 
12.  The  learned  judge  erred  in  charging  the  jury  as  requested 
by  the  plaintiff. 

18.  The  learned  judge  erred  in  declining  to  charge  as  requested 
by  the  defendant  below  in  his  sixth  point. 

William  T.  Riiler,  with  whom  was  F.  Carroll  BrewBtety  for 
plaintiff  in  error. — 1.  There  was  no  competent  party  on  the 
record  in  a  condition  to  contest  this  judgment.  An  adminis- 
trator can  only  do  it  by  writ  of  error  coram  nobii :  Hill  v.  West, 
4  Yeates  85 ;  Wood's  Executors  v.  Colwell,  10  Oasey  96 ;  Deve« 
reaux  v.  Roper,  1  Phila.  R.  182 ;  Miggot  v,  Boughter,  Cro.  Elis. 
105 ;  Durand  v.  Arnold,  1  Miles  46 ;  Hurst  v.  Fisher,  1  W.  &  S. 
441 ;  Day  v.  Hamburgh,  1  Brown  75-82. 

In  no  case  has  an  administrator  been  allowed  to  contest  a 
judgment  on  the  ground  that  the  defendant  had  died  before  its 
rendition,  whether  entered  on  verdict  or  by  confession.  When- 
ever appUoatian  has  been  made  on  motion,  it  has  been  refused. 
This  is  the  rule  in  England. 

As  to  the  second,  third,  fourth,  and  fifth  specifications,  he 
arcued  that  they  were  fatal.  If  there  was  an  administrator,  he 
did  not  commence  in  a  legal  manner.  If  all  was  regular,  what 
power  had  the  court  below  to  set  aside  a  sheriff's  sale  after  the 
goods  had  been  delivered,  paid  for,  and  the  writ  returned  ?  Act 
of  April  10th  1849.  Besides  this,  the  lien  was  first  destroyed, 
and  then  the  issue  was  awarded.  If  a  sale  is  set  aside,  the  sheriff 
caa  advertise  and  sell  again  under  the  JL  fa. ;  but  here  it  also 
was  set  aside.  The  judgment  might  have  been  opened  without 
this. 

6.  The  record  admitted,  as  set  forth  in  this  specification,  was 
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not  necessary  for  plaintiflF  (for  the  fact  for  which  it  was  offered 
had  been  admitted  in  the  pleadings),  and  was  very  injnrious  to 
defendant.     It  was  a  broken,  ragged  record,  exhibiting  a  judg- 
ment opeiied  and  a,fi.fa,  and  a  sale  set  aside. 

7.  It  was  error  to  admit  parol  evidence  of  the  precise  time 
when  the  judgment  was  filed  in  the  office.  There  can  be  no 
difference  whether  a  judgment  is  entered  on  the  first  or  the  last 
minute  of  a  day.  If  Clark  were  alive  any  second  on  the  6th 
of  April,  the  judgment  is  good :  Kleinfelter  v.  Walter,  Leg.  J., 
Vol.  8,  p.  69. 

There  is  perhaps  no  very  grave  error  in  affirming  any  of  the 
plaintiff's  points,  except  the  fifth ;  but  to  say  that,  if  a  man  is 
reasonably  regular  in  his  business  habits,  and  not  uncertain  in 
his  social  relations,  and  not  very  modest  in  devotion  to  his  wife, 
a  jury  may  infer  his  death  at  a  particular  hour,  because  he  was 
absent  from  home,  is  error.  If  this  new  doctrine  is  to  prevail, 
there  will  be  a  new  presumption  in  the  law  of  evidence.  And 
every  man  who  goes  from  his  home  with  the  requisite  reputation, 
social,  devotional,  Ac,  and  does  not  return  on  the  very  day  he 
intended,  must  be  presumed  dead,  and  his  wife  presumed,  of 
course,  a  widow.  On  the  same  presumption  she  can  administer 
on  his  estate,  and  set  another  husband.  This  doctrine  reduces 
the  presumption  of  from  seven  years  to  a  few  hours  or  a  few 
days  at  most. 

Amos  BriggSf  for  defendant  in  error. — This  is  the  third  time 
that  this  record  has  been  removed  into  this  court  and  the  defend- 
ant thereby  delayed,  contrary  to  the  spirit  of  the  act  authorizing 
writs  of  error.  We  therefore  ask  that  it  be  quashed. 
The  first  writ  was  quashed  because,  as  we  averred, 
"  1.  If  the  defendant  was  dead  when  the  judgment  was  entered, 
the  order  or  decree  of  the  court  below  is  correct ;  but  whether 
he  was  dead  or  not  can  only  be  determined  by  the  adjudication 
of  the  issue  awarded. 

*  *  2.  Because  the  decree  of  the  court  below  is  interlocutory.  And 
^^  3.  Because  there  is  no  final  judgment  of  the  court  below 
rendered  in  the  case." 

The  second  writ  was  quashed  when  it  was  reached  on  the 
argument  list  of  this  court,  because  it  was  in  no  better  position. 
The  court  below  had  awarded  an  issue  to  to  try  whether  Clark 
was  deceased  at  the  time  judgment  was  entered.  That  was  but 
an  interlocutory  proceeding,  to  inform  the  court  as  to  the  fact 
that  it  might  or  might  not  strike  the  judgment  from  the  record. 
That  judgment  stood  undisturbed,  and  until  the  court  finally 
disposed  of  it,  there  could  be  no  error.  If  the  foregoing  are 
not  sufficient  to  quash  this  writ,  then  in  reply  to  the  plaintiff  we 
say : — 
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Before  we  could  obtain  redress  it  was  necessary  to  vacate  or 
set  aside  the  fi.  fa.  It  could  not  be  impeached  collaterally: 
Lowber's  Appeal,  8  W.  &  S.  390 ;  Duncan  v.  Harris,  17  S.  &  R. 
438;  Stewart  v.  Stocker,  13  Id.  204;  Day  v.  Sharp,  4  Wh.  841. 
The  court  below  had  an  undoubted  right  in  the  exercise  of  its 
discretion  to  set  aside  the  fi.  fa. :  Commonwealth  v.  Magee,  8 
Barr  240;  Harrison  v.  Soles,  6  Id.  398.  And  the  exercise  of 
that  discretion  is  not  examinable  in  error :  Renninger  t;.  Thomp- 
son, 6  S.  &  R.  1 ;  Gardner  v.  Lefevre,  1  P.  R.  73 ;  Righter  v. 
Rittenhouse,  8  Rawle  278 ;  Sandback  v.  Quigley,  8  Watts  461 ; 
Buck  V.  Huber,  2  Watts  811. 

The  plaintiff  assumes  that  the  goods  had  been  delivered  and 
the  writ  returned  before  the  defendant  moved  to  set  aside  the 
fi.  fa.  and  sale.  Such  nowhere  appears  upon  the  record.  The 
record  shows  that  the  fi.  fa.  issued  April  6th  1858,  returnable  to 
the  first  Monday  of  the  following  May.  That  on  the  24th  day 
of  April  1858,  the  court  granted  a  rule  to  set  aside  the  fi.  fa. 
with  a  stay  of  proceeding  in  the  meantime.  That  during  the 
pendency  o^  the  last-mentioned  rule,  the  plaintiff,  notwithstand- 
ing the  stay  of  proceedings  on  the  fi.  fa.y  proceeded  to  sell  and 
sold,  the  goods  and  chattels  levied  upon,  April  27th  1858. 

The  court  never  removed  the  stay  of  proceedings.  Under 
this  state  of  facts  there  was  no  vitality  in  the  writ,  at  the  time 
the  sale  was  effected  under  it,  and  the  court  was  right  in  setting 
ihefi.fa.  and  sale  aside. 

Again,  it  is  said  the  only  power  the  court  had  to  set  aside  the 
sale,  was  derived  from  the  Act  of  Assembly  of  April  10th  1849. 
But  this  power  inheres  in  the  court  to  prevent  an  abuse  of  its 
process,  and  if  abused  to  nullify  the  act  thus  abusing  it,  inde- 
pendent of  that  act.  But  according  to  this  very  act,  had  not 
the  court  the  power  to  set  aside  the  sale  and  to  direct  an  issue  ? 

The  plaintiff  complains  that  the  court  below,  by  setting  aside 
the  fi.  fa.,  destroyed  his  lien.  That  depends  altogether  whether 
he  had  any  lien  to  destroy.  If  Clark  was  deceased  at  the  time 
the  judgment  was  entered,  the  fi.  fa.  was  null  and  void,  and  had 
no  vital  force  with  which  to  generate  a  lien.  The  cases  cited 
do  not  show  that  a  writ  of  error  coram  nobis  was  the  exclusive 
remedy,  but  simplv  establish  that  he  might  have  sued  out  a  writ 
of  error  coram  nobis. 

The  affidavit  upon  which  the  court  directed  the  issue  to  be 
proved,  averred  that  Clark  was  dead  at  the  time  the  judgment 
was  entered.  The  court  not  possessing  the  power  to  determine 
a  contested  fact,  awarded  the  issue,  and  for  its  so  doing  we  have 
express  authority :  Kellog  v.  Krauser,  14  S.  k  R.  148 ;  Skidmore 
V.  Bradford,  4  Barr  296 ;  Gallup  v.  Reynolds,  8  Watts  426.  It 
was  material  to  show  when  the  judgment  was  entered,  in  order  to 
determine,  in  the  very  words  of  the  issue,  "  whether  the  defend- 
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ant  Clark  was  deceased  at  the  time  the  judgment  was  entered  ?" 
And  the  plaintiff  in  the  issue  has  the  right  of  proving  his  case, 
as  well  by  evidence  as  by  admission. 

They  complain  that  parol  testimony  was  received  to  show  the 
time  the  judgment  was  entered ;  but  was  not  that  a  material  part 
of  the  issue  I  To  prove  the  issue  in  fact,  though  demurrable  at 
law,  is  not  error :  Hobensack  v.  Hallum,  5  Harris  158. 

There  was  no  error  in  submitting  evidence  as  to  Clark's  busi- 
ness habits,  his  health,  and  his  domestic  and  social  relations. 
Cl£^k  disappeared  mysteriously.  Success  in  business,  the  respect 
^e  commanded  in  his  social  relations,  and  devotion  to  his  wifci 
are  certainly  some  reasons  why  he  should  not  absent  himself 
from  his  home,  unless  by  constraint  or  violence.  With  all  these 
influences  surrounding  him,  why  did  he  not  return  to  his  home 
and  to  his  young  wife,  as  he  was  wont,  unless  he  was  dead  2 
1  Ghreenl.  Ev.  187-8,  §  108. 

The  opinion  of  the  court  was  delivered,  March  14th  1861,  by 
LowBiB,  C.  J. — ^It  was  manifestly  very  proper  to  allow  this 
issue,  and  of  course  to  strike  off  the  judgment  that  had  been 
entered  on  the  warrant  of  attorney,  on  the  fact  being  found  that 
the  defendant  was  dead  before  it  was  entered.  We  speak  now 
only  of  a  judgment  entered  on  warrant  of  attorney,  and  there- 
fore  by  the  act  of  the  plaintiff,  and  not  really  by  the  court. 

The  exceptions  to  the  evidence  given  on  the  trial  of  the  issue 
are  very  numerous,  but  we  do  not  discover  that  there  was  any 
evidence  really  given  that  was  improper.  Following  the  old 
fictions  of  the  English  law,  we  might  exclude  fractions  of  a  day 
in  inquiring  whether  the  death  took  place  before  the  entry  of 
the  iudement,  and  thus  exclude  the  testimony  of  Chapouty,  the 
clerk  who  entered  it,  that  it  could  not  have  been  entered  earlier 
than  eight  o'clock  in  the  morning.     But  such  has  not  been  our 

Jractice,  as  many  cases  indicate :  14  8.  fc  B.  166 ;  8  W.  &  S. 
07 ;  6  Harris  226 ;  10  Id.  868 ;  11  Id.  299 ;  12  Id.  400.  We 
do  not  admit  such  evidence  as  between  different  judgments ;  but 
we  do  admit  it  to  show  facts  in  pai$y^  out  of  which  other  rights 
have  arisen  before  the  entry  of  the  ludgment.  A  reference  to 
the  cases  will  show  the  extent  to  which  we  have  gone. 

Judgment  affirmed. 
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A  riffht  of  way  by  neoeasity  through  an  alley  over  another's  land,  does  not        225     os 
exist  wnere  the  paiifcy  claiming  it  has  an  outlet  over  his  own  land. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  trespass  vi  et  armUj  kc^  brought  by 
Henry  Grove,  the  defendant  in  error,  who  was  the  plaintiff  be- 
low, against  David  G.  Ogden  and  Samuel  Ogden,  the  plaintiffs 
in  error  and  defendants  below,  for  the  purpose  of  trying  the^ 
right  of  the  plaintiffs  to  use  a  certain  alley  way  between  two  lots 
of  fflround,  situate  on  the  east  side  of  Third  street,  in  the  city 
of  Philadelphia,  above  Race  street.  The  northernmost  of  these 
lots  is  owned  by  the  plaintiffs  in  error,  and  the  other  by  the  de- 
fendant in  error. 

The  plaintiff  declared  for  a  trespass  committed  upon  his  lot, 
to  which  the  defendant  pleaded  not  guilty,  with  leave,  &;c.  The 
case  was  taried,  and  under  the  charge  of  the  court,  the  iury  ren- 
dered a  verdict  for  the  plaintiff,  upon  which  verdict  judgment 
was  duly  entered. 

The  case  was  this : — Catharine  Dannaker,  by  indenture  made 
November  30th,  A.  B.  1831,  conveyed  the  two  lots,  now  owned 
by  the  defendant  in  error,  on  the  east  side  of  Third  street,  above 
Race,  in  the  city  of  Philadelphia,  and  the  adjoining  lot  on  the 
north,  now  owned  by  the  plaintiffs  in  error,  to  her  son.  Christian 
A.  Dannaker.  It  was  admitted  on  the  trial  that  both  parties 
claim  under  him. 

The  lot  of  the  plaintiffs  in  error  (No.  8  on  plan)  is  twenty-six 
feet  by  one  hundred  and  ninety-five  feet.  There  are  two  four 
story  stores  erected  upon  the  plaintiff's  lot,  covering  the  whole 
front,  and  with  a  small  yard  in  the  rear,  extending  to  the  depth 
of  eighty-nine  feet.  Behind  this  yard  there  is  a  small  store- 
house extending  entirely  across  the  lot  and  about  sixteen  feet  in 
depth.  Behind  this  there  is  another  storehouse,  fifty  feet  in 
depth,  on  the  north  side,  extending  to  the  line  of  the  adjoining 
property,  while  on  the  south  there  is  a  paved  yard  between  it 
and  lot  No.  2,  of  about  eight  feet  in  width ;  on  the  rear  end  of 
the  lot  there  is  a  stable  about  forty  feet  in  depth,  extending 
across  the  lot  of  both  plaintiff  and  defendant.  In  1845,  before 
the  giving  of  the  mortgages  under  which  the  defendant  in  error 
claims,  Uiese  buildings  stood  in  the  same  position  as  they  do 
now,  with  the  exception  of  the  stable  on  the  rear  end  of  the  lot, 
which  had  not  then  been  erected.  There  has  never  been  a  fence 
between  the  small  paved  yard  adjoining  the  second  storehouse 
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and  the  adjoining  lot  to  the  south,  but  the  whole  yard  has  been 
open  and  used  by  this  and  the  two  adjoining  lots  to  the  south. 
In  1845,  there  were  buildings  on  both  of  the  lots  now  owned  by 
defendant  in  error  (Nos.  1  and  2) ;  on  No.  1,  a  building  cover- 
ing the  whole  front  of  the  lot,  and  the  one  on  No.  2,  built  up  to 
plaintiflF's  line  on  the  north,  while  on  the  south  side  of  this  lot 
there  was  an  alley  eight  and  a  half  feet  in  width ;  the  latter 
building  was  used  as  a  hotel.  This  alley  was  used  for  all  three 
of  the  lots.  The  buildings  on  the  lot  of  the  plaintiffs  in  error, 
with  the  exception  of  the  stores  on  the  front,  had  no  outlet  ex- 
cept over  this  alley,  and  it  had  been  used  in  common  with  the 
other  lots  for  many  years.  Dannaker  himself  used  one  of  them 
for  some  time  as  a  workshop. 

On  November  12th  1845,  Dannaker  gave  a  mortgage  of  lot 
No.  1  to  Charles  S.  Coxe,  trustee,  and  by  proceedings  under 
this  mortgage,  the  title  became  vested  in  Henry  Grove  in  1858. 
On  December  17th  1845,  Dannaker  gave  a  mortgage  of  lot  No. 
2  to  Robert  Hare  and  Horace  Binney  Wallace,  and  by  proceed- 
ings under  the  latter  mortgage,  the  title  to  No.  2  also  became 
vested  in  the  said  Henry  Grove  in  1858. 

In  1846,  after  giving  the  two  above-mentioned  mortgages, 
Dannaker  took  down  the  two  buildings  on  lots  Nos.  1  and  2,  and 
erected  thereon  the  Eagle  Hotel,  covering  the  whole  front  of 
both  of  the  lots,  leaving  a  covered  alley  way  eight  feet  in  width 
on  the  north,  and  in  this  position  the  buildings  have  remained 
ever  since.  This  alley  has  been  used  by  the  persons  occupying 
the  lots  of  both  plaintiff  and  defendants,  and  is  the  one  in  which 
the  trespass  is  alleged  to  have  been  committed. 

On  the  19th  day  of  May,  1853,  Christian  A.  Dannaker  gave 
a  mortgage  of  lot  No.  3  to  Joseph  Ogden,  and  by  proceedings 
under  the  last-mentioned  mortgage,  the  title  to  lot  No.  3  became 
vested  in  the  plaintiffs  in  error  in  1858.  The  plaintiffs  in  error 
continued  to  use  the  alley  existing  at  present,  and  to  test  their 
right  so  to  do  the  present  action  was  brought. 

The  counsel  for  the  defendants  requested  the  learned  judge 
to  charge  the  jury,  "  That  the  defendants  have  a  right  of  way 
of  necessity  over  the  premises  in  dispute,  at  least  so  long  as  the 
way  of  necessity,  existing  at  and  before  the  time  of  making  the 
mortgage  under  which  the  plaintiff  claims,  continues  to  be  closed 
up  by  or  with  the  consent  of  plaintiff." 

The  judge  charged  the  jury  as  follows : — 

"  Gentlemen  of  the  jury,  you  will  find  a  verdict  for  the  plain- 
tiff." 

Under  this  charge  there  was  a  verdict  and  judgment  in  favour 
of  plaintiff,  whereupon  the  defendants  sued  out  this  writ,  and  as- 
signed for  error  here : 

1.  That  the  court  erred  in  refusing  to  charge  the  jury,  that 
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the  defendants  have  a  right  of  way  of  necessity  over  the  prem- 
ises in  dispute,  at  least  so  long  as  the  way  of  necessity,  existing 
at  and  before  the  time  of  making  the  mortgages  under  which  the 
plaintiff  claims,  continues  to  be  closed  up  by  or  with  the  consent 
of  plaintiff. 

2.  The  court  erred,  in  directing  the  jury  to  find  a  verdict  for 
the  plaintiff. 

3.  The  court  erred,  in  charging  the  jury,  **  Gentlemen  of  the 
jury,  you  will  find  a  verdict  for  the  plaintiff;" 

John  S.  Potvelly  for  plaintiffs  in  error. — The  mortgage  on  No. 
3  covered  the  lot  "  with  all  and  singular  the  buildings,  ways, 
waters,  water-courses,"  and  it  was  conveyed  by  the  sheriff, 
"with  the  hereditaments  and  appurtenances,"  to  the  plaintiffs 
in  error,  which  gives  them  the  alley  way  now  open  and  which 
was  open  before  and  at  the  time  of  this  mortgage,  and  used  all 
the  time  by  the  tenants  and  occupiers  of  this  lot.  But  if  this 
were  not  so,  plaintiff  claims  a  right  of  way  of  necessity,  as  an  inci- 
dent of  ownership  which  is  founded  on  an  implied  grant :  Co. 
Litt.  56  a ;  Woolrych  on  Ways  20 ;  2  Greenleaf 's  Cruise  Digest 
28,  n.  2. 

This  right  does  not  require  an  absolute  physical  necessity : 
Nichols  V,  Luce,  24  Pick.  104.  The  necessity  arises  from  the 
construction  and  situation  of  the  buildings  on  the  plaintiffs*  lot, 
as  placed  by  C.  A.  Dannaker. 

The  two  stores  on  Third  street,  with  the  yard  in  the  year, 
extend  back  eighty-nine  feet.  Behind  these  the  lot  extends  one 
hundred  and  six  ^et  further,  and  is  occupied  by  the  two  store- 
houses and  the  stable,  for  which  there  is  no  outlet  but  this  alley. 
To  close  it  would  render  them  useless,  unless  an  outlet  were 
made  through  the  front  portion  of  the  lot  into  Third  street,  to 
do  which  would  destroy  one  of  the  stores,  the  cost  of  which 
makes  their  claim  to  this  way  almost  an  absolute  physical 
necessity. 

This  right  may  be  implied  in  favour  of  a  grantor  as  well  as  a 

frantee:  2  Greenleaf's  Cruise  28,  n.  2;  Clark  v,  Cogge,  Cro. 
ac.  170;  Packer  v.  Welsted,  2  Sid.  39;  Jorden  v.  Attwood, 
Owen  121;  Dutton  v.  Taylor,  2  Lutw.  1487;  Nelson's  Lutw. 
477;  6  Casey;  Buckby  v.  Coles,  5  Taunt.  Dannaker  would 
have  retained  this  right  if  he  had  remained  tenant  of  this  lot. 

When  the  mortgages  under  which  defendant  claims  were  given, 
there  was  no  alley  way  on  the  north  of  defendant's  lots ;  but  the 
alley  between  the  two  lots  led  into  an  open  yard  which  was 
used  by  the  occupiers  of  the  three  lots,  but  there  never  was  any 
fence  separating  the  portion  of  the  lots  not  built  upon.  The 
occupier  of  the  rear  portion  of  plaintiffs*  lot  had  no  other  out- 
let at  all,  which  compelled  the  purchaser  to  take  subject  to  this 
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right  of  way,  burtliened  or  benefitted  by  it :  Seibert  v.  Levan,  8 
Barr  383.  Dannaker  had  a  right  to  close  the  old  alley  and 
open  the  new  one  in  1846,  when  he  built  the  hotel,  because  he 
was  owner,  and  the  mortgages  given  by  him  were  only  pledges 
for  the  debts  secured  by  them.  This  change  authorized  those 
who  had  used  the  old  way,  to  use  the  new  one :  Home  v.  Wild- 
lake,  Yelv.  141;  Farnum  v.  Piatt,  8  Pick, 


Charles  E.  LeXy  for  defendants  in  error. — The  mortgages  made 
in  1845,  under  which  defendant  in  error  claims  by  virtue  of  a 
sheriflf's  sale,  show  that  there  was  then  no  alley  way  on  llie  south 
side  of  the  lot  owned  by  plaintiff's  in  error. 

When  the  mortgage  in  1853  was  made,  under  which  plaintiffs 
in  error  claim  title,  there  was  no  right  of  way  contemplated  in 
the  open  passage  now  on  the  premises  of  defendant  in  error, 
although  between  1848  and  1853  the  passage  way  was  shifted 
from  its  original  location  between  the  lots  now  owned  by  defend-* 
ant,  to  its  present  location  south  of  plaintiffs'  lot. 

The  sales  under  the  mortgages  and  the  sheriff's  deeds  remits 
the  defendant  to  the  position  of  the  lots  as  they  were  when 
the  mortgages  were  made,  so  that  he  took  the  entire  fee  without 
any  right  of  way  in  any  other  person.  The  mortgages  conyey 
the  fee  in  the  entire  soil  covered  by  the  description,  embracing 
even  the  passage  way  as  it  existed  in  1845. 

The  plaintiffs*  title  is  under  the  mortgage  of  1853,  in  which 
the  mortgagor,  knowing  that  the  prior  mortgagees  owned  the 
soil  up  to  plaintiffs'  southern  boundary,  abstained  from  granting 
in  it  a  right  of  way  in  the  &lley  he  had  opened  since  1845. 

This  has  driyen  the  plaintiff  to  claim  this  ex  necesMttate ;  but 
this  claim  is  entirely  destroyed  by  the  ruling  of  this  court  in 
McDonald  t^.  Lindell,  3  Rawle  492,  inasmuch  as  he  has  a  front 
on  Third  street. 

The  opinion  of  the  court  was  delivered,  March  25th  1861,  by 
Thompson,  J. — A  right  of  way  by  grant  was  not  much  insisted 
on  in  this  case,  nor  could  it  have  been  with  much  plausibility* 
Ho  doubt  a  right  of  this  sort  will  pass  as  an  appurtenant,  pro- 
vided it  is  so  in  fact.  But  in  the  mortgage,  which  is  the  foun^ 
dation  of  the  title  of  the  plaintiff  in  error,  no  such  right  was  re- 
served. In  fact,  this  could  not  have  been  done,  as  the  property 
south  of  it  belonging  to  the  same  party,  had  been  previously 
mortgaged  without  any  reservation  of  a  right  of  way  in  favour 
of  that  lot.     That  is  the  property  of  the  defendants  in  error. 

Under  these  circumstances,  the  plaintiffs  in  error  were  forced 
to  claim  a  right  of  passage  through  the  alley  in  question  as  a 
right  of  way  trom  necessity.  The  answer  to  this  was  obvious. 
They  had  a  front  on  Third  street  of  twent  -six  feet  in  width,  and 
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therefore  could  find  their  exit  from  the  rear  of  their  lot  through 
their  own  ground. 

"  The  right  of  way  from  necessity  over  the  land  of  another," 
says  Huston,  J.,  in  delivering  the  opinion  of  the  court  in  McDon- 
ald V.  Lindell,  3  Rawle  493,  "  is  always  of  strict  necessity,  and 
the  necessity  must  not  be  created  by  the  party  claiming  the  right 
of  way.  It  never  exists,  when  a  man  can  get  to  his  own  property 
through  his  .own  land."     See  abo,  Woolrich  on  Ways  17. 

The  usual  instances  of  a  right  of  way  from  necessity  to  be 
found  in  the  books,  are  where  there  have  been  grants  of  land 
surrounded  on  all  sides  by  other  lands  of  the  grantor,  or  by  his 
lands  and  those  of  strangers,  then  if  no  outlet  exists  otherwise, 
then  it  will  be  a  way  of  necessity  over  the  grantor's  land.  So 
will  it  be  if  the  grantor  retain  the  interior,  and  grant  away  the 
exterior  land ;  Woolrich  20. 

.  Convenience  is  no  foundation  for  the  claim,  nor  is  actual  detri- 
ment to  the  possession^of  the  claimant  resulting  from  a  necessity 
of  a  way  through  his  own  property,  any  reason  to  claim  it  through 
that  of  a  neighbour.  As  the  plaintiffs  in  ^rror  can  undoubtedly 
have  a  way  over  their  own  ground  to  Third  street,  they  cannot 
claim  one  as  of  necessity  from  any  other  owner.  We  think  the 
court  was  right,  under  the  evidence,  in  instructing  the  jury  as 
they  did. 

Judgment  affirmed. 


Huthmacher  versm  Harris's  Administrators. 

CcnUract  of  Sale  defined, —  What  patsesfrom  Vendor  to  Veadee. — Ex^ 
tent  of  the  Contract  governed  by  Intention  of  the  Parties, 

1.  **  A  sale"  is  a  contract  between  parties  to  pass  rights  of  proDerty  for 
money  which  the  bayer  pays  or  promises  to  pay  to  the  seller  for  the  thing 
boa^t  and  sold,  and  is  to  be  controlled  by  the  intention  of  the  parties. 

2.  A  party  purchased  at  an  administrator's  sale,  a  "  drill  machine/'  which, 
unknown  to  all  parties,  contained  money  and  other  valuables  secreted  there, 
by  the  decedent.  Hdd^  that  the  sale  passed  to  the  purchaser  the  right  to  the 
machine  and  every  oonititaent  part  or  it,  but  not  to  the  valuables  contained 
in  it,  which  on  discoTory  were  to  be  held  as  treasure  troYe  for  the  personal 
representatiyes  of  the  deceased  owner. 

Error  to  the  Oommon  Pleas  of  Luteme  county. 

This  was  an  amicable  action  of  trover  and  conversion,  between 
Rosanna  (Gardner,  administratrix,  and  Silas  Sutton  and  Peter 
H.  Scovill,  administrators  of  Elisha  Harris,  deceased,  against 
David  M.  Huthmacher,  to  try  the  title  to  sundry  promissory 
notes,  bank  notes,  gold  and  silver  coin,  two  silver  watches,  and 
a  pocket  compass,  together  valued  at  $8754.50,  which  came  into 
the  custody  of  the  defendant  under  the  following  circumstances : 

Elisha  Harris  died  in  July  1858.    His  wife  had  died  some 
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four  or  five  years  before  him.  After  her  decease  he  resided 
entirely  secluded  and  alone.  In  August  after  his  death,  an  inven- 
tory of  his  efiects  was  taken  by  his  administrators,  and  a  vendue 
made  of  them  the  same  month.  In  an  unfinished  room  of  his 
house,  among  rubbish,  was  found  a  square  block  of  pine  wood 
about  three  feet  long  and  ten  or  twelve  inches  square,  hewn, 
supported  by  four  legs,  about  a  foot  and  a  half  in  length.  On 
the  top  was  a  horizontal  wheel  with  a  perpendicular  ii^n  spindle, 
some  kind  of  unfinished  machinery  apparently,  but  not  in  con- 
dition for  use.  This  article  was  nanded  over  by  the  adminis- 
trator to  the  crier  of  the  vendue,  and  by  him  offered  for  sale. 
Some  two  or  three  bids  were  made,  and  it  was  struck  down  to 
the  defendant,  Huthmacher,  for  fifteen  cents,  and  delivered  to 
him.  The  article*  seems  not  to  have  been  returned  in  the  inven- 
tory, but  is  mentioned  in  the  vendue  list  as  a  "dnK  machine^'' 
and  also  as  sold  to  the  defendant. 

The  defendant  paid  his  bill  and  took  hie  property  home  with 
him.  On  examining  his  purchase,  he  concluded  it  to  be  of  little 
value,  and  took  his  axe  and  split  the  block  open,  when  the  fol- 
lowing articles,  concealed  in  a  nidden  drawer,  were  exposed : — 


1857, 18th  Mar., 


a 
u 
a 
u 
a 
u 


u 
ti 

a 
u 

« 


1858, 
1855, 

1858, 
1853, 
1857, 
1855, 
1839, 
1852, 
1840, 
1851, 
1842, 
1850, 
1858, 
1851, 


1st  Feb., 
29th  Mar., 
80th  Aug., 
1st  April, 
23d  Jan., 
17th  Oct., 
29th  Sept., 
23d  Nov., 
17th  Feb., 
14th  Sept., 
10th  Feb., 
17th  Aug., 
26th  Dec, 
13th  May, 
10th  Jan., 


Note,  Solomon  Morrow  and  Levi  Sla- 
ter to  Elisha  Harris,  at  6  months  $8.00 
David  Chas.  Taylor  .  .  .  13.10 
Slater  &;  Morrow,  6  months  .  •  150.00 
Freman  Townsend  &;  Sherrerd  •  7.00 
L.  Gardner  &  C.  Taylor           .         .  15.50 

B.  A.  Brink  &  C.  W.  Brink  •  .  16.14 
Jos.  Brink  &  C.  W.  Brink  .  •  9.65 
Jesse  Lemly  k  F.  Hough  .  .  17.88 
Tim.  Drake,  1  year  •  .  .  88.54 
Jacob  Myers,  1  year  .  .  .  14.00 
John  Shook,  1  year  .  •  •  28.40 
Leyman  Vosbierg  .  .  .  •  6.42 
Nathan  &  Jacob  Keim,  1  year  .  400.00 
Horace  Collum,  1  year  .  .  •  100.00 
Daniel  Harding,  in  payments  •  620.00 
J.  Dersheimer,  4  years  .  .  •  610.00 
James  Williams  •  •  •  •  7.60 
J.  Myers,  2  years  ....  160.00 
Jos.  Gardner,  10  days  .  .  •  40.00 
H.  Collum,  1  year  ....  100.00 

C.  Taylor  &  J.  Hopkins,  9  months  .  7.36 
Charles  Taylor  ....  8.00 
P.  Dersheimer,  1  year  .  .  .  240.00 
Contract  or  due-bill  with  W.  0.  Harris  695.00 


$3106.89 
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Cash,  in  Wyoming  Bank  notes         •        •        $100.00 

Gold  coin 446.02 

Silver  coin 41.34 


Silver  watch,  valued  at    .        •         .        .  60.00 

"        "  "  .        .        .        •  10.00 

Pocket  compass,  valued  at        •        •        •  25 


687,36 


60.25 


Total        .        .        .    $3754.50 


Though  a  poor  man,  he  immediately  gave  notice  of  the  facts  as 
they  transpired,  and  the  result  was  the  amicable  action  in  this 
case. 

It  would  seem  firom  the  evidence,  that  there  was  an  idea  very 
prevalent  that  there  was  treasure  somewhere  concealed  about  the 
premises  of  Harris,  as  the  remark  was  several  times  made  during 
the  vendue  hj  the  crier,  when  offering  an  article,  "  Bid  upon  it, 
it  may  contain  the  hidden  treasure." 

The  evidence  abo  showed  '^  that  there  was  considerable  dis- 
cussion in  the  presence  of  the  administrator,  on  both  days  of  the 
sale" — (the  drill  machine  was  sold  on  the  last  day) — "in  relation 
to  Mr.  Harris's  money  and  papers,  as  to  where  they  might  be." 

It  was  admitted  on  the  trial  that  the  notes,  money,  «c.,  were 
demanded  by  the  plaintiffs  and  their  return  refused  by  the  de- 
fendant, before  the  amicable  action  was  entered. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury 
that,  if  they  believed  the  evidence,  their  verdict  should  be  for 
the  defendant. 

The  court  f  Conyngham,  P.  J.)  charged  that  the  verdict  of  the 
jury,  under  tne  undisputed  facts  of  the  case,  should  be  for  the 
plamtiffs  for  the  value  of  the  articles  above  mentioned,  reserving 
the  point  of  the  defendant's  right  in  law  to  the  articles  claimed, 
to  be  disposed  on  the  evidence ;  the  counsel  agreeing  that  judg- 
ment should  be  entered  for  the  defendant  non  obataute  veredicto^ 
if  the  law  required  it ;  either  party  to  be  at  liberty  to  sue  out  a 
writ  of  error. 

The  jury  found  for  plaintiffs  J4500,  and  on  the  12th  of  No- 
vember 1860,  the  court,  in  a  learned  and  elaborate  opinion, 
directed  judgment  to  be  entered  on  the  verdict. 

The  defendant  thereupon  sued  out  this  writ,  and  assigned,  as 
cause  for  reversing  the  judgment, 

1.  The  court  erred  in  rming  the  law,  under  the  evidence,  in 
the  plaintiff's  favour,  and  that  the  property  did  not  belong  to  the 
defendant. 

Hendrich  B.   Wright^  for  plaintiff  in  error. — The  relations 
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between  the  plaintiff  and  defendants  were  that  of  Tender  and 
vendee.     If  there  were  a  mistake  on  the  part  of  the  plaintiff  in 
the  article  sold,  how  far  does  the  law  allow  him  a  remedy  ?  This 
seems  to  be  the  inquiry. 

Fraud  or  misrepresentation,  or  deceit  of  any  kind,  by  which 
either  psurty  is  imposed  upon,  vitiates  all  contracts.  Story  on 
Contracts,  chap,  zv.,  sec.  423.  Neither  of  these  causes  existed 
here. 

It  was  mistake.  A  mistake,  or  imorance  of  a  material  fact, 
under  some  circumstances,  is  voidable. 

In  a  policy  of  insurance  the  underwriter  received  back  a  por- 
tion of  the  premium  where  there  was  an  error  in  the  ownership 
of  a  part  of  the  goods :  Pearson  v.  Lord,  1  Mass*  81.  So  the 
endorser  of  a  note,  who  pays  in  ignorance  of  a  want  of  protest, 
is  relieved :  Garland  t;.  oalem  Bank,  9  Mass.  R.  40. 

The  same  rule  does  not  apply  to  vendor  and  vendee  in  courts 
of  equity,  where  a  specific  decree  is  asked.  With  the  vendor  it 
is  obligatory,  but  in  the  discretion  of  the  court  with  the  vendee : 
2  Comyns'  Dig.  494.     Refers  to  2  Atk.  180. 

^^  An  actual  misrepresentation,  coupled  with  an  intention  to 
deceive,  even  on  a  material  point,  will  not  invalidate  a  contract 
unless  the  false  statement  were  the  means  which  produced  it." 
Phipps  V.  Buckman,  1  Casey  401:  McFarland  v.  Newman,  9 
Watts  57. 

Where  information  is  open  to  both  parties,  neither  can  com- 
plain :  Eintzinff  v.  McElrath,  5  Barr  469 ;  Fisher  v.  Rowall, 
6  W.  4  S.  484;  Belting's  Appeal,  5  Harris  216;  1  Story's 
Eq.,  §§  190,  191,  197. 

If  the  defendant  had  knowledge  of  the  contents  of  the  machine, 
he  was  not  bound  to  disclose  it:  1  Story  Eq.,  §  147. 

(A  party  in  case  of  mutual  mistake  should  be  put  in  as  ffood 
position  after  as  before  sale :  Conner  v.  Henderson,  15  Mass. 
319. 

But  it  may  be  said  the  defendant  did  not  buy  what  he  supposed 
he  bought,  nor  the  vendor  suppose  he  was  selling  what  he  actually 
did.  There  is  an  English  or  French  decision,  which  I  am  unable 
to  obtain,  of  the  sale  of  a  painting  by  one  of  the  masters,  cov- 
ered over  with  a  common  and  ordinary  picture^  to  prevent  its 
being  taken,  in  some  of  the  Italian  campaigns.  Li  this  condition 
it  was  sold  for  a  small  sum.  The  owner  afterwards  finding  out 
its  value,  failed  to  recover  it  back  under  the  plea  of  mistake. 
The  bedstead  of  Richard  III.,  many  years  after  the  battle  of 
Bosworth  Field,  was  sold  at  that  place,  the  owner  finding  the 
frame  and  posts  filled  with  sovereigns.  Who  owned  them  ?  A 
tropical  bird  was  sold  recently  in  Ifew  Orleans,  the  owner  find- 
ing in  its  craw  some  valuable  stones.  Were  these  jewels  sold 
with  the  bird? 
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Tbe  court  below  assumes  that  the  administrator,  acting  in  a 
fiduciary  capacity,  would  be  relieved  as  matter  of  course,  and 
that  if  there  cannot  be  a  recovery  back,  he  would  be  giiilty  of 
devastavit.  Devastavit  arises  from  negligence  of  the  trust  (Toll. 
£z.  424)  by  giving  away,  embezzling,  consuming  the  decedent's 
estate,  or  by  loss  which  by  ordinary  prudence  he  could  have  pre- 
vented: Gordon's  Deceaents  264:  refers  to  2  Vernon  299. 
Negligence  generally,  which  cannot  be  applicable  to  the  present 
case,  because  no  degree  of  prudence  could  have  anticipated  that 
any  of  the  estate  was  concealed  where  it  proved  to  be. 

Does  an  administrator  occupy  a  different  position  from  an 
owner,  where  a  material  fact  in  a  contract  was  unknown  at  the 
time  it  was  made  ? 

If  neither  had  the  means  of  knowledge,  it  is  difficult  to  say  on 
what  principle  there  should  be  drawn  a  line  of  distinction. 

J&.  L.  Dana^  for  defendants  in  error. — The  defendants  in 
error  contend,  that  Huthmacher  took,  by  his  purchase,  simply 
the  block  of  wood,  or  drill  machine,  that  being  the  definite 
article  offered  for  sale,  bid  off,  paid  for  by,  and  defivered  to  him. 
With  the  drill  machine,  he  became  entitled  to  the  essential  ma- 
terials of  which  it  was  composed,  its  requisite  appurtenances, 
and  its  mechanical  adaptations  for  all  lawful  uses  which  ingenuity 
might  devise,  or  skill  and  labour  effect. 

That  the  notes,  contracts,  moneys  and  jewelry  secreted  therein 
formed  no  part  of,  were  not  appurtenant  thereto,  nor  were  they, 
as  is  conceded  by  the  arrament  of  the  plaintiff  in  error  (if  the 
contract  of  sale  be  an  intelligent  act  of  concurrent  assenting 
minds),  the  definite  subject  offered  for  sale  on  the  one  side,  or 
purchased  by  the  other,  and  that  they  did  not  therefore  pass  by 
the  sale. 

That  title  to  the  notes,  &c.,  passed  to  Huthmacher,  can  be 
sustained  only  on  the  paradox  that  the  administrator  sold  that 
which  he  did  not  assent  to  the  sale  of,  which  he  had  not  offered 
for  sale,  part  of  which  he  could  not  by  means  of  a  public  sale 
give  title  to,  and  for  which  he  neither  received  nor  contracted 
to  receive  a  price ;  and  that  the  plaintiff  in  error  purchased  that 
which  he  did  not  bid  for,  nor  pay  for ;  or  more  briefly,  that  the 
administrator  contracted  to  sell  what  he  did  not  contract  to  sell, 
and  the  purchaser  to  buy  what  he  did  not  contract  to  buy. 

The  contract  of  sale  is  eonsensudlj  requiring  assent,  contains 
reciprocal  engagements,  and  requires  the  interchange  of  supposed 
equivalents.  It  can  be  effected  only  when  there  are  competent 
parties,  a  mutual  assent  to  certain  terms,  a  definite  subject  to  be 
sold,  and  a  certain  price :  Story  on  Sales,  §  8.  In  order  to 
transfer  property  in  goods  or  chattels  by  bill  of  sale  or  other 
instrument  of  transfer,  the  chattel  intended  to  be  conveyed  must 
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be  in  existence,  and  be  ascertained  and  identified  at  the  time  of 
the  execution  of  the  grant  or  transfer :  Addison  on  Contracts 
220.  The  precise  thing  sold  must  be  ascertained  and  identified, 
except  when  the  sale  is  of  undivided  quantities,  expressly  sold 
as  such :  Id.  221. 

There  was  here  no  delivery  of  the  articles,  in  either  of  the 
three  modes  recognised  in  law,  (Id.  240,)  actual,  symbolic  or 
constructive  :  Hilliard  on  Sales  3. 

Suppose  that  before  the  block  was  "  set  out  beside  the  fence,*' 
and  the  fifteen  cents  paid,  the  administrator  had  discovered  the 
concealed  treasures,  taken  them  out,  and  Huthmacher  tendering 
the  fifteen  cents  had  brought  his  action  '^  to  recover  the  market 
value  of  the  goods  at  the  time  and  place,  when  and  where  they 
ought  to  have  been  delivered,"  Story  on  Sales,  §  448,  or  "the 
difference  between  the  value  of  the  article  delivered  and  the 
commodity  sold  :"  3  Rawle  44.  The  removal  of  the  block  by 
Huthmacher,  and  payment  of  the  fifteen  cents,  cannot  change 
the  rights  of  the  parties,  or  raise  any  implication,  for  in  the 
language  of  the  counsel  for  plaintiff  in  error,  "  ueffligence*'  can- 
not be  applicable  to  the  present  case,  because  no  degree  of  pru- 
dence could  have  anticipated  that  any  of  the  estate  was  concealed 
where  it  proved  to  be. 

The  present  bears  some  analogy  to  the  case  of  treasure  trove, 
"  which  is  when  money  or  coin,  gold,  silver,  plate  or  bullion,  is 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown,  in  which  case  the  treasure  belongs  to 
the  King ;  but  if  he  that  hid  it  be  afterwards  found  out,  the 
owner  and  not  the  King  is  entitled  to  it :"  1  Chit.  Black,  (m.) 
page  295.  So  far  from  acquiring  any  rights  therein,  the  penalty, 
formerlv  of  death,  afterwards  of  imprisonment,  was  the  punish- 
ment of  him  who  concealed  from  the  King  such  finding. 

Passing  to  the  question  of  mistake.  The  mistake  in  this  case 
arose  from  ignorance  of  a  fact  not  of  law.  And  "  in  respect  to 
mistakes  of  fact,  the  rule  is,  that  no  contract  of  sale  is  recipro- 
cally obligatory  upon  the  parties  thereto,  if  it  be  founded  upon 
an  injurious  mistake  of  a  material  fact  forming  the  basis  of  the 
contract ;  although  such  mistake  be  occasioned  by  no  fraud  or 
imposition.  The  only  consideration  is,  whether  the  mistake  is 
in  respect  to  a  fact,  which  is  material,  and  which  would  have 
modified  or  affected  the  mind  of  either  party,  had  it  been  known 
at  the  time  the  contract  was  made :"  Story  on  Sales,  §  145. 
Brightly's  Equity,  §  48  et  seq.  "When  a  material  mistake 
occurs  in  respect  to  the  nature  of  the  subject-matter  of  the  sale, 
there  is  no  mutual  assent,  and  the  contract  is  void  :"  Id.  §§  148, 
149  and  151.  See  also  Miles  v.  Stevens,  3  Barr  21.  If  the 
article  be  of  an  absolute  value,  as  a  bar  of  silver  which  had  been 
previously  sent  to  the  assayer,  a  mistake  in  respect  to  quantity 
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or  priee  would  of  necessity  be  material,  and  therefore  would 
ftfbrd  good  reason  for  annulling  the  contract :  Cox  t^.  Prentice^ 
8  Maule  k  Sel.  844 ;  Story  on  Sales,  §  154. 

There  is  a  manifest  distinction  between  this  and  the  case  of 
the  sale  of  the  picture  cited  by  plaintiff  in  error,  and  of  lands  in 
which  is  a  mine,  of  the  existence  of  which  the  vendor  was  ignorant 
and  the  vendee  had  knowledge,  when  the  ignorance  of  the  vendor 
does  not  of  itself  render  the  transaction  fraudulent  on  the  part 
of  the  purchaser :  Harris  v.  Tyson,  12  Harris  847,  and  cases 
cited.  All  minerals,  unless  reserved,  pass  with  the  land — they 
are  an  essential  part  of  it.  Whether  a  chest  of  coin,  plate,  notes 
and  title  papers,  concealed  in  a  field,  would  pass  by  an  ordinary 
grant  of  the  land,  is  a  different  question. 

While  neither  party  is  in  general  bound  to  disclose  extrinsic 
facts  to  the  other ;  yet  even  silence  under  certain  circumstances 
is  considered  fraudulent,  as  of  a  purchaser  of  goods  knowing 
himself  to  be  insolvent,  12  Pick.  811 — the  vendee  of  a  picture 
known  by  vendor  to  be  under  a  delusion  with  respect  to  it,  HiU 
9.  Oray,  1  Stark.  B.  852 — the  concealment  by  the  corn  merchant 
arriving  at  Rhodes  during  a  season  of  scarcity,  of  the  fact  of 
other  relief  at  hand,  as  discussed  by  Cicero,  Cic.  de  Officius,  bk« 
8.  But  in  respect  to  intrinsic  qualities,  the  rule  is  more  rigid, 
and  concealment  of  latent  defects  by  the  vendor,  and  any  mis- 
representation or  concealment  or  artifice  of  any  kind,  by  which 
either  party  is  injured,  will  furnish  a  good  ground  in  equity  to 
set  aside  the  contract:  1  Story  Eq.  Jurisp.  §  218,  et  $eq. 
Btory  on  Sales,  §  179.  Whilst  there  was  no  concealment  by 
Huthmacher — ^for  there  was  no  knowledge  and  nothing  therefore 
to  conceal  at  the  time  of  his  purchase — ^his  subsequent  refusal, 
when  discovered,  to  return  the  goods,  taints  his  act  with  the 
legal  effects  of  fraudulent  concealment. 

The  legal  conclusions  resulting  from  the  fiduciary  character 
of  the  vendee,  as  a  trustee  for  creditors  and  the  representatives 
of  the  decedent,  and  the  effect  upon  the  rights  of  the  vendee,  are 
sufficiently  stated  in  the  opinion  of  the  court  below.  He  could 
not,  in  the  character  of  administrator,  make  the  kind  of  sale 
called  in  the  Roman  law  "  Spei  JEmptiOj"  whereby  an  expectation 
dependent  upon  chance  may  be  sold,  and  the  sale  of  a  drill 
machine  at  fifteen  cents  be  coupled  with  the  chance  of  acquiring 
title  to  $4000,  nearly  the  entire  personal  assets  of  the  estate. 

The  citation  of  an  ancient  case  touching  this  kind  of  contract, 
may  be  excused  as  an  off-set  to  the  cases  of  the  tropical  bird  and 
the  bedstead  of  Richard  III.  It  is  stated  by  Plutarch,  in  his 
life  of  Solon  (1st  Plutarch  Lives  205)  that  "  When  some  Coans 
once  were  drawing  a  net,  some  strangers  of  Miletus  bought  the 
draught  unseen  and  at  a  venture.  There  chanced  to  come  up  a 
golden  tripod,  which  Helen,  at  her  return  from  Troy,  on  the 
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remembrance  of  an  old  prophecy,  had  thrown  in  there.  The 
strangers  contesting  with  the  fishers  about  the  tripod,  and  the 
cities  espousing  the  quarrel,  so  far  as  to  engage  in  war,  Apollo, 
to  end  the  controversy,  advised  that  the  tripod  be  presented  to 
the  wisest  man."  After  passing  around  in  fruitless  search  firom 
one  to  another,  it  eventually  came  back  to  the  temple  of  Apollo, 
and  the  court,  by  reason  of  inability  to  decide  the  case,  became 
the  owner  of  the  subject-matter  of  the  controversy. 

It  is  suggested  that  under  modern  authorities,  it  would  be  held, 
that  as  the  contract  was  intended  by  both  parties  to  refer  only 
to  the  fish  which  should  be  taken  at  the  draught,  and  as  the 
intent  of  the  parties  is  to  govern,  the  tripod  was  not  included  in 
the  sale,  and  oelonged  therefore  to  the  fishermen. 

The  opinion  of  the  court  was  delivered,  March  25th  1861,  by 
WoODWAED,  J. — The  ground  on  which  we  affirm  this  judgment 
is,  that  there  was  no  sale  of  the  valuables  contained  in  the  block 
of  wood,  which  is  called,  in  virtue  of  its  horizontal  wheel  and 
upright  spindle,  ^'a  drill  machine."  Sale,  said  Mr.  Justice 
Wayne,  in  Williamson  v.  Berry,  8  How.  644,  is  a  word  of  pre- 
cise legal  import,  both  at  law  and  in  equity.  It  means  at  all 
times  a  contract  between  parties  to  pass  rights  of  property  for 
money  which  the  buyer  pays,  or  promises  to  pay,  to  the  seller 
for  the  thing  bought  and  sold. 

That  no  such  contract  was  made  by  these  parties  in  respect  to 
the  contents  of  the  drill  machine,  we  deduce  from  the  agreed 
facts  of  the  case.  The  machine  itself,  and  every  essential  part 
and  constituent  element  of  it,  were  well  sold.  The  consideration 
paid,  though  only  fifteen  cents,  was  in  law  a  quid  pro  quoj  and 
thjB  sale,  unaffected  by  fraud  or  misrepresentation,  passed  to  the 
purchaser  an  indefeasible  right  to  the  machine  and  all  the  uses 
and  purposes  to  which  it  could  be  applied.  But  the  contenU  of 
the  machine  are  to  be  distinguished  from  its  constituent  parts. 
They  were  unknown  to  the  administrators,  were  not  inventoried, 
were  not  exposed  to  auction,  were  not  sold.  Of  course  they 
were  not  bought.  All  that  was  sold  was  fairly  bought,  and  may 
be  held  by  ike  purchasers.  The  title  to  what  was  not  sold 
remains  unchanged.  A  sale  of  a  coat  does  not  give  title  to  the 
pocket-book  which  majr  happen  to  be  temporaruy  deposited  in 
it,  nor  the  sale  of  a  chest  of  drawers  a  title  to  the  deposits 
therein.  In  these  cases,  and  many  others  that  are  easily  ima- 
gined, the  contents  are  not  essential  to  the  existence  or  useful- 
ness of  the  thing  contracted  for,  and,  not  being  within  the 
contemplation  or  intention  of  the  contracting  parties,  do  not 
pass  by  the  sale.  The  contract  of  sale,  like  afl  other  contracts, 
IS  to  be  controlled  by  the  clearly  ascertained  intention  of  the 
parties. 
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The  argument  proceeded  yerj  much  on  the  doctrine  that 
equity  will,  in  certain  cases,  relieve  against  mistakes  of  fact  as 
well  as  of  law ;  but  if  there  was  no  contract  of  sale,  there  could 
be  no  mistake  of  fact  to  vitiate  it,  and  therefore  that  doctrine 
has  no  possible  application.  Mistake  is  sometimes  a  ground  of 
relief  in  equity;  but  a  man  who  puts  up  his  wares  at  auction  and 
sells  them  to  the  highest  bidder,  has  no  right  to  relief  on  the 
ground  that  he  was  ignorant  of  the  value  of  that  which  he  sold. 
Duch  a  mistake  comes  of  his  own  negligence,  for  it  is  his  duty  to 

Eossess  all  necessary  knowledge  of  the  value  of  that  which  he 
rings  to  market,  and  the  rule  is  general  that  if  a  party  becomes 
remediless  at  law  by  his  own  negligence,  equity  will  leave  him 
to  bear  the  consequences. 

Nor  could  these  administrators,  had  they  sold  the  contents, 
have  pleaded,  in  addition  to  their  ignorance,  their  fiduciary  cha- 
racter, and  their  possible  liability  for  a  devastavity  in  defeat  of 
the  vested  rishts  of  the  purchaser;  for,  in  respect  to  the  person- 
alty of  the  decedent,  they  stood  in  the  desd  man's  shoes,  and 
were  in  fact,  as  they  are  commonly  called  in  law,  his  personal 
representatives.  The  law  cast  the  personal  estate  upon  them  for 
purposes  of  administration,  and  a  fair  sale  made  in  pursuit  of 
that  purpose,  would. confer  as  perfect  a  title  as  if  made  by  a 
living  owner.  They,  no  more  than  any  other  vendor,  could 
set  aside  such  a  sale  to  avert  the  consequences  of  their  own 
negligence. 

£ut  inasmuch  as  they  did  not,  in  point  of  fact,  sell  the  valua- 
bles which  are  in  dispute,  these  principles,  and  all  the  arguments 
drawn  from  the  law  of  mistake,  are  outside  of  the  case. 

If,  then,  there  was  no  sale  and  purchase  of  the  contents  of  the 
block  or  machine,  how  did  Huthmacher,  when  he  discovered  his 
unsuspected  wealth,  hold  it?  Evidently  as  treasure  trove,  which, 
though  commonly  defined  as  gold  or  silver  hidden  in  the^ground, 
may,  in  our  commercial  day,  be  taken  to  include  the  paperVepre* 
sentatives  of  gold  and  silver,  especially  when  they  are  found 
hidden  with  both  of  these  precious  metals.  And  it  is  not  neces- 
sary that  the  hiding  should  be  in  the  ground,  for  we  are  told  in 
8  Inst.  182,  that  it  is  not  ^'  material  whether  it  be  of  ancient 
time  hidden  in  the  ground,  or  in  the  roof,  or  walls,  or  other  part 
of  a  castle,  house,  building,  ruins,  or  otherwise." 

The  certain  rule  of  the  common  law,  in  regard  to  treasure 
trove,  as  laid  down  by  Bracton,  lib.  8,  cap.  8,  and  as  quoted  in 
Viner's  Abridgment,  is,  "  that  he  to  whom  the  property  is,  shall 
have  treasure  trove,  and  if  he  dies  before  it  be  found,  his  exe- 
cutors shall  have  it,  for  nothing  accrues  to  the  King  unless  when 
no  one  knows  who  hid  that  treasure."  The  civil  law  gave  it  to 
the  finder,  according  to  the  law  of  nature,  and  we  suppose  it  was 
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tliis  principle  of  natnral  law  that  was  referred  to  in  what  was 
said  of  treasure  hid  in  a  field,  in  Matthew's  C^spel,  ziii.  44. 

But  the  common  law,  which  we  administer,  jgave  it  always  to 
the  owner  if  he  could  be  found,  and  if  he  could  not  be,  then  to 
the  King,  as  wrecks,  strays,  and  other  goods  are  given,  ^^  whereof 
no  person  can  claim  property :"  8  Inst.  182.  Huthmacher,  there- 
fore, held  the  unsold  valuables  for  the  personal  representatives 
of  the  deceased  owner. 

Several  sporadic  cases,  some  of  which  were  highly  apocryphal, 
were  mentioned  in  the  argument  as  affording  analogies  more  or 
less  appropriate  to  this  case,  but  it  is  quite  unnecessary  to  dis- 
cuss them,  oecause  if  they  touch,  they  do  not  encumber  the  clear 
ground  whereon,  as  above  indicated,  we  rest  our  judgment. 

The  judgment  is  affirmed. 


Harvey  versm  Beach. 

Recognisance  of  Bail  on  Appeal,  when  sujfficienL 

Where  the  docket  entries  fairly  show  tliat  bail  for  an  appeal  was  entered, 
hi  a  fixed  sum,  "  aooording  to  Act  of  Assembly/'  the  reoogniianoe  is  suffi- 
cient, and,  in  a  suit  thereon,  the  plea  of  tu^  ^  record  was  properly  oyer- 
nded. 

Ebeor  to  the  Common  Pleas  of  THoffa  county. 

This  was  a  $cirefaeia$  iur  reco^sance  of  bail,  by  Isaac  Beach 
against  Qeorge  Harvey,  brought  m  the  Common  rleas  of  Tioga 
county,  January  9th  1857. 

On  the  17th  of  September  1846,  Isaac  Beach  obtained  a  judg- 
ment against  Jesse  Locke  for  $91.52,  before  Hiram  Tubbs,  Esq., 
a  justice  of  the  peace  in  and  for  the  county  of  Tioga,  from  which 
the  defendant  appealed  to  the  Common  Fleas. 

On  the  26th  of  September  1846,  the  defendant  moved  the 
court  for  a  rule  to  show  cause  why  the  appeal  should  not  be 
entered,  to  the  entry  of  which  motion  the  following  minute  was 
made  on  the  record:  "The  court  direct  the  proceedings  before 
the  justice  to  be  stayed ;  same  day  court  direct  the  appeal  to  be 
entered,  it  being  bv  consent  of  plaintiflf's  attorney — bail  to  be 
taken  in  the  sum  of  two  hundred  and  fifty  dollars.  George  Har- 
vey for  bail,  he  having  justified.  Whereupon  the  said  George 
Harvey  was  recognised  in  the  sum  of  two  hundred  and  fifty  dol- 
lars as  bail  in  said  suit,  according  to  the  Act  of  Assembly,  &c. 
&c." 

On  the  appeal  the  plaintiff  pleaded  payment  with  leave,  ftc 
The  case  was  referred  to  arbitrators,  who  awarded  no  cause  of 


Digitized  by 


Google 


1861.]  OF  PBNNSYLVANU.  501 

[Harrey  o.  Beaok] 

action.    The  plaintiff  appealed,  from  the  award  and  on  the  trial 
there  was  a  verdict  and  judgment  for  plaintiff  for  (91.16. 

The  scire  facias  recited  the  recovery  of  the  judgment  before 
the  justice  and  the  appeal  as  above  stated,  by  the  defendant ; 
and  averred  that,  on  the  26th  of  September  1846,  Qeorge  Har- 
vey, of  the  county  aforesaid,  appeared  in  open  court  and  entered 
into  a  recomisance  before  the  judges  of  the  Court  of  Common 
Fleas  for  $250,  conditioned  for  all  costs  accrued  or  that  may  be 
legally  recovered  against  the  appellant:  averring  a  recovery 
by  Isaac  Beach  against  Jesse  Locke  of  his  debt  of  $91.16,  as 
well  as  $189.64  for  his  costs  in  said  suit,  which  sums  said  Locke 
hath  not  paid:  and  concluding  with  the  usual  claim  of  summons, 
&c. 

To  the  set.  fa.  the  defendant  pleaded  nul  tid  record.  While 
the  suit  was  pending  the  plaintiff  died,  and  his  administrator^ 
Clark  W.  Beach,  was  substituted. 

On  the  trial,  the  counsel  for  defendant  requested  the  court  to 
charge  the  jury  that  under  the  pleadings  and  evidence  the 
plaintiff  was  not  entitled  to  recover,  and  that  their  verdict 
should  be  for  the  defendant 

The  court  below  (White,  P.  J.),  on  the  plea  of  nul  tiel  record^ 
gave  judgment  for  the  plaintifi^  and  charged  the  jury  that  thd 
plaintiff  was  entitled  to  judgment  for  $189.61,  being  the  amount 
of  costs  recovered  in  this  case,  for  which,  by  the  terms  and  legal 
effect  of  his  recognisance,  defendant  was  liable. 

There  was  accordingly  a  verdict  and  judgment  in  favour  of 
plaintiff,  whereupon  the  defendant  sued  out  this  writ,  assigning 
for  error  here  the  ruling  of  the  court  below  as  above  statei 

Lowrey  ^  WiUon^  for  plaintiff  in  error,  argued  that  the  alleged 
recognisance  was  defective  in  form  and  substance ;  that  it  does 
not  appear  to  have  been  made  to  any  person,  body  corporate,  nor 
the  Commonwealth.  It  does  not  show  the  purpose  for  which  it 
was  taken,  and  has  no  condition.  They  cited  Caldwell  v.  Brin* 
die,  1  Jones  298 ;  Meeker  v.  Brackney,  11  Casey  276 ;  Donald- 
son V.  Cunningham,  18  S.  &  B.  245;  I^onley  v.  ifrownlee,  7  Barr 
109. 

J.  Emery,  for  defendant. — The  record  shows  that  this  recog- 
nisance was  bail  for  an  appeal  in  the  sum  of  $250,  and  that  it 
was  according  to  the  Act  of  Assembly.  The  entry  on  the  docket 
was  a  brief  minute,  in  the  usual  form,  that  a  recognisance  wag 
entered  into,  and  shows  all  that  was  necessary  to  make  up  a  full 
record  from.  It  was  taken  in  the  usual  form,  but  minuted  in 
the  usual  form,  as  is  the  practice  in  the  Common  Pleas  of 
Tioga.     He  cited  Okeson  v.  Sherlock,  9  W.  &  S.  142 ;  Ingham 
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V.  Tracy,  5  Watts  888 ;  Ross  v.  Dysart,  12  Harris  895;  Murray 
If.  Hazlett,  7  Harris  857. 

The  opinion  of  the  court  was  delivered  by 

Thompson,  J. — The  recognisance  sued  on,  it  was  claimed  by 
the  plaintiff  below,  was  entered  into  for  the  purpose  of  taking  an 
appeal  from  the  judgment  of  a  justice  of  the  peace,  wherein  the 
plaintiff  below  was  plaintiff,  and  one  Jesse  Locke  was  defendant. 
The  record  in  that  case  shows  the  appeal  to  have  been  entered 
on  a  rule  to  show  cause,  by  leaye  of  court,  and  the  bail  entered 
in  court. 

Have  we  the  substance  of  a  good  recognisance  for  an  appeal  ?  * 
The  record,  although  made  up  in  the  most  sloyenly  manner, 
shows  the  following :  "  Sept.  26th  1846.  Rule  to  show  cause 
why  an  appeal  should  not  be  entered  in  this  case,  and  the  court 
direct  the  proceedings  before  the  justice  to  be  stayed — same  day 
court  direct  the  appeal  to  be  entered."  Here  we  have  the  evi- 
dence that  an  appeal  was  intended.  The  next  question  is,  by 
whom  ?  The  record  says,  "  It  being  by  consent  of  plaintiff*^ 
attorney — ^bail  to  be  taken  in  the  sum  of  $250 — George  Harvey 
for  bail,  he  having  justified."  The  appeal  was  by  consent  of 
plaintiff* 9  attorney.  It  is,  therefore,  fairly  inferred  that  defend- 
ant appealed.r  Indeed,  nothing  else  could  be  inferred.  "George 
Harvey  justified  as  bail" — ^that  is,  as  bail  for  an  appeal  by  the 
defendant  from  the  judgment  of  the  justice,  whose  proceedings 
were  in  consequence  stayed.  Then  putting  the  entry  of  George 
Harvey  being  justified,  the  record  says,  "Whereupon,  said 
George  Harvey  was  recognised  in  the  sum  of  $250,  as  bail  in 
said  suit,  according  to  Act  of  Assembly,"  &;c.  &;c. 

This  evidently  shows  an  appeal  by  the  defendant  from  the 
judgment  of  a  justice  of  the  peace,  with  Harvey  as  bail, 
**  according  to  Act  of  Assembly."  The  purpose  of  the  bail 
appears :  a  fixed  sum  is  formed  in  the  recognisance ;  and  the 
Act  of  Assembly  fixes  the  condition  of  the  recognisance  by  pre- 
scribing the  duty  of  the  bail.  This  is  a  sufficient  recognisance 
according  to  many  cases :  Murray  v.  Hazlett,  7  Mass.  356,  and 
oases  there  cited. 

The  cases  cited  by  the  plaintiff  in  error  of  insufficiency  in  the 
recognisance,  are  very  different  in  their  forms  from  this.  In 
Caldwell  v.  Brindle,  1  Jones  293,.  the  recognisance  was  for  stay 
of  execution,  but  as  it  had  neither  penalty  nor  condition  in  it,  it 
was  held  to  be  defective.  In  Donley  v.  Brownlee,  7  Barr  109, 
there  was  a  short  entry  that  ^^  the  defendant  should  prosecute 
his  appeal  with  effect,  &c.  But  this  was  under  the  peculiar 
provisions  of  the  non-imprisonment  Act  of  1842,  which  required 
the  undertaking  of  the  bail  to  be  that  the  defendant  should  not 
remove,  secrete,  or  assign  any  of  his  property.    The  undertaking 
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of  the  bail  in  that  case  was  to  pay  a  sum  of  money  on  failure  of 
the  party  to  prosecute  his  appeal  with  effect ;  whereas  the  law 
only  required  the  property  to  be  forthcoming  to  discharge  the 
bail.  The  condition  being  more. onerous  than  the  law  required, 
the  recognisance  was  held  bad.  In  Meeker  v.  Brackney,  11 
Casej  276,  it  could  not  be  discoyered  what  the  recognisance  was 
for.  No  appeal  appeared  by  the  record  to  haye  been  taken  or 
in  the  intention  of  the  party.  There  was  no  condition  expressed 
or  left  open  to  be  implied  by  reference  to  "Act  of  Assembly," 
Ac,  Ac,  or  otherwise.  We  held  it  void.  The  absolute  form  of 
the  reco^isance  in  Donaldson  v.  Cunningham,  18  S.  &  R.  245, 
was  its  defect.  That  was  an  appeal  from  an  award  of  arbitra- 
tors, and  was  for  that  reason  not  good. 

After  an  examination  of  most  of  the  cases  on  the  subject,  we 
are  brought  to  the  conclusion  that  this  was  in  substance  a  good 
recognisance,  and  that  the  court  were  right  in  overruling  the 
defendant's  plea  of  nul  tiel  record^  and  in  charging  that  the 
plaintiff  was  entitled  to  a  verdict.  The  courts  have  always  felt 
it  their  duty  to  ^ve  effect  to  recognisances  entered  into  for  an 
appeal,  as  it  facilitates  the  right  of  trial  by  jury,  and  when  that 
advantage  has  been  had,  to  hold  them  bindmg,  if  there  be  sub- 
stance in  them  from  which  a  formal  recognisance  can  be  moulded, 
with  the  proper  conditions. 

Judgment  affirmed. 


Lipps  vei'sus  The  City  of  Philadelphia. 

LiahUiiy  of  LoUownen  in  Philadelphia  for  expente  of  Chdoerting,--^ 
The  Acts  of  A$semhltf  on  this  mhfect  conUrued, 

1.  Under  the  new  system  of  culTerting  provided  in  1855,  by  Act  of  Assent* 
bly — ^whereby  the  city  of  Philadelphia  was  entitled  to  charge  acfjaoent  owners 
with  part  of  the  cost  of  culTerting  along  their  respective  lots — me  lot-owners 
enjoying  the  privilege  of  drainage  into  the  culvert  of  Oohocksink  creek,  are 
subjected  to  tne  customary  assessment  for  its  construction. 

2.  The  Act  of  1855  provided  a  new  rule  in  allowing  a  private  assessment 
to  the  extent  of  seventy-five  cents  per  lineal  foot,  and  in  so  far  repealed  all 
prior  acts  inconsistent  with  it. 

Error  to  the  Common  Pleas  of  Philadelphia. 

This  was  a  scire  facias  on  a  lien  filed  February  6th  1860,  by 
the  City  of  Philadelphia,  to  the  use  of  Daniel  Stone,  against  a 
lot  of  ground  on  the  east  side  of  Second  street,  and  the  south- 
east side  of  Germantown  Road,  in  the  Sixteenth  Ward,  belong- 
ing to  John  Lipps,  for  forty-two  feet  of  culvert  laid  in  Second 
street,  in  front  of  said  oremises,  at  seventy-fiye  cents  per  foot, 
amounting  to  $81.50. 
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The  culvert  was  constructed  under  an  ordinance,  approved 
Febmary  27tli  1858,  authoriBing  a  culvert  from  the  "  west  side 
of  Fifth  street,  along  Thompson  street  to  the  Germantown  Road, 
thenoe  along  the  (^rmantown.Road  to  the  Oohocksink  creek, 
thence  on  the  said  creek  to  Front  street,  with  a  branch  westward 
from  the  intersection  of  Germantown  Road  and  Cohocksink  creek, 
and  abng  said  creek  to  Culvert  street,  and  thence  on  Culvert 
street  to  Fourth  street." 

The  defendant  Lipps,  on  the  28d  of  June  1860,  filed  the  fol- 
lowing affidavit  of  ddTence  :— 

^^  John  Lipps,  being  dulj  sworn,  according  to  law,  doth  depose 
and  say,  thai  he  has  a  just  and  legal  defence  to  the  plaintiffs' 
demand,  the  nature  and  character  of  which  are  as  follows : 

^^  The  culvert  in  question  was  not  for  the  ordinary  purposes 
of  drainage,  \mt  to  conduct  off  the  waters  of  the  Cohocksink 
creek,  which  <»reek  was  distant  and  remote  from  defendant's  lot, 
which  is  high  ground,  and  obtains  no  advantage  from  said  cut* 
vert ;  besides,  the  course  of  said  culvert  does  not  follow  the  line 
of  said  creek,  but  is  carried  alone  streets.  Inasmuch  as  no  ad^ 
vantage  would  aoeme  to  owners  of  lots  alone  the  streets  in  which 
said  covert  would  pass,  the  Act  of  Assembly,  authorizing  and 
directing  the  construction  thereof,  expressly  provided  that  the 
same  should  be  constructed  wholly  at  the  public  expense,  and 
not  at  the  cost  and  expense  of  property  holders.  See  Acts  of 
Assembly  passed  February  20th  1851,  §  1,  and  Act  of  Assembly 
passed  April  27th  1862,  §§4  and  5." 

The  court  below  entered  judgment  for  plaintiff  for  want  of  a 
sufficient  affidavit  of  defence.  This  writ  was  then  sued  out  by 
defendant,  who  assigned  the  entry  of  said  judgment  for  error. 

Wm.  0.  Kline  and  Wm.  L.  Etntf  for  plaintiff  in  error,  ad- 
mitted the  general  right  of  the  citv  to  assess  private  property 
for  culverts  of  drainage  in  front  of  their  property,  but  claimed 
that  this  was  an  exceptional  case.  The  laws  which  authorised 
the  erection  of  this  culvert,  provided  that  the  expense  should  be 
borne  by  the  districts  of  Kensington,  Northern  liberties,  and 
Spring  uarden,  because  it  would  be  grossly  unjust  to  charge  the 
expense  of  draining  off  a  creek,  upon  persons  owning  property 
remote  from  its  course. 

By  the  Consolidation  Act,  the  city  is  the  successor  of  these 
districts.  This  case  is  unlike  The  City  v.  Tr^on,  11  Casey  401, 
but  our  view  of  it  is  sustained  by  the  reasoning  of  the  learned 
judge  who  delivered  the  opinion  in  the  case  above  mentioned* 

It  would  be  inconsistent  with  the  rules  of  construction,  to 
hold  that  the  Acts  of  1851  and  1852,  which  provided  that  Co- 
hocksink creek  should  be  culverted  at  the  general  expense,  were 
repealed  by  Act  of  1855^  because  they  were  enacted  for  a  spe- 
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cial  purpose,  and  haye  no  connexion  with  the  general  system  in* 
augorated  by  the  Act  of  1855.   They  can  exist  together,  without 
any  inconvenience  or  unfairness. 

Pavid  W.  SetUr9j  for  defendant  in  error. — This  case  differs  in 
no  material  point  from  The  City  v.  Tryon,  11  Casey  401.  The 
culyert  for  which  this  claim  was  filed,  was  constructed  by  virtue 
of  the  same  municipal  powers  and  under  the  same  ordinance. 
That  defendant  is  not  released  from  liability  by  reason  of  legis- 
lation prior  to  the  Act  of  Consolidation,  is  evident  from  these 
considerations,  vis. : 

1.  It  does  not  appear  that  the  present  city  has  proceeded 
under  those  laws ;  on  the  contrary,  me  loan  created  for  the  con- 
struction  of  this  and  other  culverts,  was  created  on  the  faith  of 
the  entire  city,  and  the  interest  thereupon  is  paid  by  all  of  the 
tax-payers. 

2.  These  acts  can  only  be  construed  as  conferring  additional 
powers  on  the  former  districts,  which  the  present  city  has  inher- 
ited. It  was  necessary  to  say  in  those  acts,  that  the  cost  of  con- 
struction should  be  paid  out  of  general  taxation,  otherwise  the 
owners  of  ground  would  have  been  obliged  to  pay  for  the  same, 
as  prior  laws  gave  a  right  of  lien  for  the  entire  cost :  Act  of  16th 
April  1840,  §§9  and  11,  P.  L.  1840,  pp.  412,  418. 

The  opinion  of  the  court  was  delivered  by 

Woodward,  J. — The  Acts  of  Assembly  of  20th  February  1851, 
and  27th  April  1852,  authorized  the  commissioners  of  the  incor- 
porated districts  of  Kensington  and  the  Northern  Liberties,  in 
conjunction  with  the  commissioners  of  the  county  of  Philadelphia, 
to  culvert  the  Cohocksink  creek,  and  to  charge  the  expense 
thereof  to  their  respective  municipalities,  in  equal  proportions. 
Had  the  work  been  done  under  tnese  Acts,  without  subsequent 
legislation,  the  cost  of  it  would  have  fallen  upon  the  general 
taxation  of  the  two  districts  named,  and  of  the  county. 

And  when  by  the  Act  of  Consolidation  of  2d  February  1854, 
the  city  of  Philadelphia  became  the  municipal  successor  of  the 
districts,  and  the  territorial  coequal  of  the  county,  all  the  powers 
and  privileges  conferred  by  the  above-named  Acts  of  1851  and 
1852  vested  in  the  consolidated  city,  and  had  she  proceeded 
without  further  legislation  to  culvert  Cohocksink,  she  could  have 
defrayed  the  cost  no  otherwise  than  out  of  the  general  taxation. 

But  in  1855  a  new  system  of  culvertine  was  provided,  whereby 
the  city  was  enabled  to  charge  adjacent  lot-owners  with  part  of 
the  cost  of  culverting  along  their  respective  lots.  The  rate  of 
such  private  assessments  was  not  to  exceed  seventy-five  cents 
per  lineal  foot  according  to  the  front  of  the  owners,  and  for  this 
amount  the  city  might  enter  liens  against  owners  in  the  outer 


Digitized  by 


Google 


506  SUPREME  COURT  [PhUaddphia 

[Lipps  V.  The  City  of  Philadelphia.] 

districts,  but  not  within  the  bounds  of  the  old  city;  Tryon's 
Case,  11  Casey  401,  and  Greble's  Case,  antS,  p.  889.  Whatever 
a  culvert  should  cost  beyond  that  rate  was  to  be  defrayed,  as 
before,  out  of  the  city  purse.  It  was  under  thU  legislation  the 
culvert  in  question  was  built.  The  ordinance  was  approved  27th 
February  1858.  It  carried  with  it  necessarily  all  the  enabling 
clauses  of  the  prior  legislation — not  only  the  acts  I  have  men- 
tioned, but  those  earlier  ones  which  the  committee  of  the  councils 
advert  to  in  their  report  furnished  in  our  paper-books.  It  would 
seem  from  these  that  the  line  of  Cohocksink  creek  has  long  been 
known  and  treated  as  a  street ;  that  provision  was  made  as  early 
as  1829  for  culverting  it,  and  that  the  usual  right  of  drainage 
into  it  was  secured  to  property  holders  fronting  tnereon. 

The  city  had  ample  authority  in  1858  for  buuding  this  culvert, 
but  they  were  compelled  to  build  it  under  the  provisions  of  the 
Act  of  1855.  That  act  attached  itself  to  this  culvert,  as  to  all 
others  the  city  might  build.  It  is  argued  that  the  act  does  not 
apply,  because  this  culvert  was  authorized  by  special  legislation, 
passed  in  1851  and  1852 — that  by  that  legislation,  general  taxa- 
tion was  to  pay  for  it,  and  that  these  acts  are  not  repealed  by 
the  Act  of  1855,  because  there  is  no  inconsistency  between  them. 
The  city  would  have  had  authority  to  build  the  culvert  in  1858, 
if  the  Acts  of  1851  and  1852  had  never  existed ;  but  their  exist- 
ence increased  the  corporate  authority,  whilst  the  Act  of  1855 
regulated  the  exercise  of  it.  In  the  particular  of  paying  for  the 
culvert,  the  Act  of  1855  is  inconsistent  with  the  Acts  of  1851 
and  1852,  and,  to  the  limited  extent  indicated,  does  certainly 
repeal  them.  If  they  threw  the  whole  cost  on  the  general  taxa- 
tion, and  the  Act  of  1855  placed  part  of  it  on  lot-owners,  and 
left  only  the  residue  chargeable  to  general  taxation,  how  can  it 
be  said  there  was  no  inconsistency  between  the  acts  ?  Manifestly, 
a  new  rule  was  supplied  by  the  Act  of  1855,  to  the  extent  of 
seventy-five  cents  the  lineal  foot,  and,  in  so  far,  it  repealed  all 
prior  inconsistent  laws. 

It  seems  to  us  to  result  as  an  inevitable  deduction  from  the 
various  Acts  of  Assembly,  that  lot-owners  enjoy  the  usual 
privilege  of  drainage  into  this  culvert,  and  are  subject  to  the 
customary  assessment  for  its  construction.  The  defendant's  lot 
being  without  the  boundaries  of  the  old  city,  was  also  liable  to 
the  entry  of  a  lien. 

The  judgment  is  affirmed. 
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Wright^s  Appeal. 

What  InstrumenU  are  Wxlh  or  DeecU  within  the  Collateral  Inheritance 
Acti, — Tax  J  hy  whom  payable, 

A  decedent  had  assigned  before  his  death  $10,000  worth  of  stock  to  a 
triistee,  in  trust  that  he  would  pay  the  assignor  Uie  income  for  life,  and  a!^r 
his  death  pay  certain  sums  ana  annuities  to  persons  named  in  the  declara- 
tion of  trust,  if  they  should  outlive  him,  and  the  remainder  to  the  purposes 
to  be  declared  in  his  will,  reeervine  the  right  to  reroke  all  the  trusts  therein 
declared  for  other  persons,  but  died  without  such  revocation:  Held, 

1.  That  the  sum  so  assigned  was  subject  to  the  collateral  inheritance  tax. 

2.  That  the  executors  were  the  persons  from  whom  it  was  to  be  demanded. 

Appeal  from  the  Orphans'  Court  of  Philadelphia. 

This  was  an  appeal  by  the  soryiying  executors  of  Joseph 
Wright,  deceased,  from  the  decree  of  the  Orphans'  Court,  allow- 
ing to  the  Commonwealth  the  sum  of  9500  for  collateral  inher- 
itance tax,  being  five  per  cent,  on  (10,000.  The  facts  of  the 
case  were  these  : — 

On  the  24th  of  June  1853,  by  deed-poll,  "  The  Pennsylvania 
Company  for  Insurance  on  Lives  and  Granting  Annuities,"  re- 
citing that  Joseph  Wright  had  assigned  and  transferred  to  the 
said  company  the  following  securities,  viz : 
100  shares  of  the  Pennsylvania  Railroad  Co.,  par  value,  (5000 
60      "        "       Bank  of  KentucW,  "  5000 

covenanted  with  the  said  Joseph  Wright  that  they  would  hold 
the  said  securities  and  the  income  thereof  in  trust  to  pay  to  him 
the  income  thereof  for  life,  and  upon  this  further  trust,  upon 
and  immediately  after  the  decease  of  the  said  Joseph  Wright,  to 
pay  over 

1.  The  sum  of  $1400,  in  specified  sums,  to  four  persons  which 
were  named,  or  to  ^^  such  of  them  as  may  be  living  at  the  time 
of  the  decease  of  said  Joseph  Wright." 

n.  The  sum  of  $2500  to  seven  employees  of  Wright,  Bros. 
&  Co.,  who  were  named,  if  they  should  continue  in  the  employ 
of  the  firm  or  their  successors  at  the  time  of  the  death  of  said 
Joseph  Wright. 

III.  Certain  annuities  to  four  persons,  who  were  named, 
amounting  in  the  aggregate  to  $360. 

The  instrument  also  contained  a  power  enabling  the  company 
to  sell  so  much  only  of  the  said  securities  as  might  be  necessary 
and  sufiScient  to  pay  off  and  discharge  the  aforesaid  trusts 
accruing  at  the  time  of  the  decease  of  the  said  Joseph  Wright, 
the  balance  thereof  to  be  held  by  them  in  trust  to  pay  over  and 
discharge  the  said  annuities.  The  accruing  interest  from  divi- 
dends thereof,  as  the  said  annuities  respectively  ceased  and 
determined,  to  be  re-invested,  and  after  the  decease  of  the  an- 
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nuitants,  the  said  securities,  and  all  accumulations  thereof,  to 
be  paid  over  by  the  company  to  the  executors  of  the  said  Joseph 
Wright,  or  the  survivors  or  survivor  of  them,  "  to  be  by  them 
or  him  applied  for  the  purposes  expressed  in  any  last  will  or 
testament  of  the  said  Joseph  Wright  now  or  hereafter  to  be 
made,  thereby  closing  this  trust  for  ever." 

It  also  contained  a  power  of  revocation  by  Mr.  Wright  at  anv 
time  during  his  life  by  any  instrument  under  his  hand  and  seal, 
attested  by  two  witnesses,  upon  the  execution  whereof  the  trusts 
thereby  created  were  to  become  void,  and  the  trustees  for  the 
time  being  were  to  hold  the  securities,  or  such  part  thereof  as 
might  be  affected  by  such  revocation,  to  such  uses  as  he  should 
declare  or  appoint,  and  in  default  of  such  declaration  or  appoint- 
ment, to  the  sole  and  absolute  use  of  the  said  Joseph  Wright, 
his  heirs,  executors,  administrators,  and  assigns,  as  if  the  said 
instrument  had  never  been  made. 

Mr.  Wright  died  May  26th  1858,  without  having  revoked  the 
trust,  or  clanged  its  investments.     By  the  will  he  directed 

I.  The  payment  of  his  debts. 

IL  The  payment  of  an  annuity  of  $400  to  his  widow,  Hannah 
Wright,  in  lieu  of  dower. 

III.  To  Eleanor  D.  J.  Hogeland  the  sum  of  $4000,  in  addi- 
tion to  a  certain  ann.uity  provided  in  the  said  deed  of  trust,  to  be 
paid  to  her  by  the  executors  out  of  the  proceeds  of  his  estate. 

IV.  After  Inciting  that  the  testator  had  subscribed  a  sum  of 
money  to  purchase  a  lot  of  ground  for  the  purpose  of  establish- 
ing thereon  a  soup  house,  and  house  of  industry,  for  poor  persons 
residing  within  one  mile  from  the  comer  of  Main  and  Sellers 
street,  in  the  late  borough  of  Frankford,  which  had  been  ac- 
cordingly purchased  and  conveyed  by  deed  of  July  1st  1854,  to 
Joseph  Wright,  John  Wright,  Samuel  Wright,  Robert  J.  Wright, 
and  John  B.  Eoons,  and  the  survivors  of  them,  in  trust  for  the 
uses  aforesaid,  and  for  such  other  uses  and  under  such  restric- 
tions, both  as  to  the  disposition  of  the  said  premises  and  the 
management  thereof,  and  the  appointment  of  new  and  other 
trustees  as  might  be  declared  and  expressed  in  the  testator's 
will;  and  reciting  that  the  building  had  been  completed  and 
an  association  organized  under  the  title  of  *^  The  Industrial  and 
Beneficial  Institute  of  Frankford;"  the  testator  directed  the 
trustees  to  convey  the  said  premises  with  the  appurtenances 
unto  the  President  and  Managers  of  the  Industrial  and  Benefi- 
cial Institute,  their  successors  and  assigns  for  ever,  in  trust  for 
the  uses  in  the  said  deed  named,  and  for  such  other  uses  as  his 
will  directed,  that  is  to  say — Hiere  follow  certain  specific  direc- 
tions as  to  the  management  ot  this  charity). 

y.  To  the  said  Industrial  and  Beneficial  Institute  the  sum 
of  (10,000,  in  trust  for  certain  uses  thereinafter  mentioned  and 


Digitized  by 


Google 


1861.]  OP  PENNSYLVANIA.  609 

[Wxig^fB  AppeaL] 

declared,  wliich  oancern  the  goyemment  and  management  of  the 
charity. 

YI.  AH  the  rest,  residue,  and  remainder  of  the  testator's  es- 
tate, real,  personal,  and  mixed,  he  devised  and  bequeathed  to 
his  executors,  including  any  balance  remaining  in  the  hands  of 
the  Pennsylvania  company  aforesaid,  resulting  from  the  closing 
of  the  trust  deed  of  the  z4th  of  June  1853,  as  therein  directed 
to  be  paid  over  to  his  executors  for  the  purposes  declared  in  his 
will.  In  trust  firsts  to  carry  out  the  pumoses  and  intentions 
thereinbefore  expressed  and  contained,  ancl  finally  the  remain- 
der to  be  equally  divided  between  his  son  Robert  «f.  Wright  and 
his  two  daughters  Frances  Elizabeth  Eoons  and  Josephine 
Amanda  Wrijzht,  and  the  survivors  and  survivor  of  them  living 
at  the  time  of  his  decease,  and  in  case  any  of  them  should  have 
died  before  the  time  of  his  decease,  leaving  issue,  such  issue  to 
take  its  parent's  share. 

The  executors  filed  their  account,  in  which  the  above*menr 
tioned  $10,000  does  not  appear.  The  account  was  referred  to 
Wm.  Henry  Bawle,  Esq.,  as  auditor,  before  whom  Mr.  Gilpin^ 
for  the  Commonwealth,  claimed  ike  sum  of  (500,  for  collateral 
inheritance  tax  on  the  said  sum.  The  auditor  decided  that  only 
that  portion  of  this  fund  which  was  to  come  into  the  possession 
of  the  executors,  after  the  death  of  all  the  annuitants  provided 
for  in  said  deed,  was  subject  to  said  tax.  To  this  decision  the 
following  exceptions  were  filed  on  behalf  of  the  Commonwealth : 

1.  That  the  auditor  erred  in  not  allowins  the  collateral  inher* 
itance  tax  on  the  whole  JTund  transferred  to  and  held  by  the 
Pennsylvania  Company  for  Insurances  on  Lives  and  Granting 
Annuities. 

2.  That  the  auditor  erred  in  refusing  to  allow  the  collateral 
inheritance  tax  on  the  whole  fund,  to  wit,  $10,000,  and  to  order 
the  payment  of  the  same  out  of  the  fund  in  the  hands  of  the 
executors. 

And  on  behalf  of  the  surviving  executors  as  follows : 

1.  The  auditor  erred  in  deciding  that  any  portion  of  the  fund 
held  by  the  Pennsylvania  Company  for  Insurance  on  Lives,  &c., 
under  deed-poll,  dated  June  24th  1858,  was  subject  to  the  pay- 
ment of  the  collateral  inheritance  tax. 

On  hearing,  the  Orphans'  Court  made  the  following  decree : 
^<  And  now,  July  10th  1860,  this  case  having  been  armed  and 
considered  on  the  exceptions  of  the  Commonwealth  to  the  report 
of  the  auditor,  it  is  ordered,  that  the  report  of  the  auditor  be  so 
far  corrected  and  modified  as  to  allow  the  sum  of  $500  for  col- 
lateral inheritance  tax  to  the  Commonwealth  of  Pennsylvania, 
being  five  per  cent,  on  $10,000." 

The  case  was  then  removed  into  this  court  by  the  executors, 
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b J  whom  the  decree  of  the  Orphans'  Court  was  assigned  for 
error. 

Wm.  F.  Judsofij  for  appellants. — The  instrument  by  which 
this  trust  was  created  is  not  in  law  a  testamentary  paper :  Wall 
V.  Wall,  30  Mass.  96 ;  Attorney-General  v.  Jones,  8  Price's  ExcL 
Rep.  868 ;  Hess  v.  Hess,  5  Watts  191 ;  Hileman  v.  Bouslaugh, 
1  Harris  355 ;  Majoribanks  v.  Hoyenden,  1  Drury  11 ;  Andley*s 
Case,  Leonard  (Eliz.)  166 ;  Lightfoot's  Executors  v.  Colgin,  5 
Munf.  42 ;  Dawson  v.  Dawson,  Rice  Eq.  243 ;  Gumming  v.  Cum- 
ming,  3  Kelly  460 ;  Jackson  v.  Culpepper,  Id.  569 ;  Greenfield's 
Estate,  2  Harris  502.  Nor  is  it  made  so  by  the  power  of  revo- 
cation which  it  contains.  It  is  no  less  a  deed  for  this  reason. 
The  legal  title  was  vested  in  the  Pennsylvania  Company,  and 
the  equitable  title  in  the  persons  named  therein,  both  of  which 
were  liable  to  be  divested  by  an  act  which  however  never  was 
performed.  If  a  deed  and  not  a  testamentary  paper,  it  is  not 
within  the  Collateral  Inheritance  Act. 

The  enactments  on  this  subject  show  that  this  tax  is  only  to 
be  paid  upon  property  which  comes  into  the  hands  of  executors 
for  distribution.  It  is  collected  by  charging  them ;  their  sure- 
ties can  only  be  discharged  by  paying  it.  fi  is  payable  before 
the  legacies  or  distributive  shares  are  paid.  It  remains  a  lien 
on  the  estate  of  the  person  who  died  seind.  The  receipt  is  given 
to  the  executor  or  administrator.  When  not  paid,  they  may  be 
cited  by  the  register,  &c.  Nor  is  the  trustee  liable  for  it.  He 
had  no  legal  authority  to  retain  it.  If  the  decree  of  the  court 
below  be  not  reversed,  the  loss  must  fall  on  the  children  of  de- 
ceased. 

Cfhas.  Gilpinj  for  the  Commonwealth.—*!.  The  main  question 
in  this  case  is,  whether  the  fund  deposited  by  the  testator  with 
the  company,  in  trust,  is  in  whole  or  in  part  chargeable  with 
collateral  inheritance  tax ;  and 

2.  If  it  be,  whether  the  claim  can  be  sustained  in  the  forum 
selected,  viz. : — ^before  an  auditor  appointed  to  audit  the  accounts 
of  the  executors,  and  to  report  distribution. 

The  first  question  involves  the  considerations, 

1.  Whether  the  declaration  of  trust  is  a  ^^  will,"  or  testamen- 
tary paper,  or 

2.  A  ^'  deed,  grant,  bargain,  or  sale,  made  or  intended  to  take 
effect,  in  possession  or  eigoyment,  after  the  death  of  the  grantor 
or  bargainor." 

I.  The  instrument  appears  to  be  testamentary  in  its  character, 
from  the  following  features,  viz. : 

1.  The  reservation  of  absolute  control  over  it  during  the  life 
of  the  testator. 
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2.  The  clause  applying  portions  of  the  fund  ^^  to  the  purposes 
expressed  (by  him)  in  any  last  will  and  testament." 

o.  The  concluding  clause  providing,  in  the  event  of  revocation 
and  no  new  appointment,  that  the  fund  should  become  the  pro- 
pertv  of  himself,  his  heirs,  executors,  administrators,  and  assigns. 

II.  This  instrument  or  declaration  of  trust  is  "  a  deed  or 
grant  made,  or  intended  to  take  effect,  in  possession  or  enjoyment, 
after  the  death  of  the  grantor  or  bargainor,'*  and  witmn  the 
letter  as  well  as  the  spirit  of  the  Act  of  7th  April  1826. 

If  it  be  not,  it  would  seem  difficult,  indeed  impossible,  to  devise 
a  deed  or  grant  which  the  terms  of  the  act  would  cover. 

Neither  the  possession  nor  the  enjoyment  of  the  testator  are 
disturbed  during  his  life.  His  power  of  revocation,  notwithstand- 
ing the  trust,  reserves  to  him  the  absolute  control  of  the  corpus ; 
the  income  is  expressly  reserved  to  him  for  life ;  and  no  title  or 
beneficial  interest,  under  it,  could  vest  in  or  be  claimed  by  any 
one  but  the  testator  during  his  life. 

At  his  death,  other  vested  interests  accrued,  and  the  instrument 
is  in  terms  and  in  effect  made  and  intended  to  take  effect  in  poe- 
eeeeian  and  enjaymenty  after  the  death  of  the  grantor  or  bargainor. 

III.  If  the  fund  covered  by  the  trust  is  in  whole  or  in  part 
chargeable  with  the  tax,  it  would  seem  that  the  law  provides  a 
remedv,  and  that  the  forum  selected  is  the  proper  one. 

If  the  trust  fund  is  chargeable  with  the  tax,  it  becomes  the 
duty  of  the  executors  to  demand  and  collect  from  the  company 
the  tax  on  every  dollar  distributed  or  to  be  distributed  by  the 
company  under  the  deed,  and  they  can  no  more  avoid  this  duty 
than  they  can  any  other  incident  to  their  office. 

Again,  the  balance  of  the  principal  of  the  trust  fund  must 
come,  after  the  death  of  the  last  annuitant,  to  the  executors : 
there  is  no  other  mode  of  administering  the  estate  of  the  testa- 
tor.    This  balance  must  exceed  (6600. 

Under  these  circumstances,  it  is  submitted  that  the  whole  tax 
is  chargeable  against  the  estate  in  the  hands  of  the  executors  or 
under  meir  control. 

The  opinion  of  the  court  was  delivered,  March  25th  1861,  by 
LowBiB,  G.  J. — ^In  this  case  the  Commonwealth  claimed,  and 
was  allowed,  a  collateral  inheritance  tax  on  (10,000,  which  had 
been  part  of  the  estate  of  Joseph  Wright,  deceased ;  and  notwith- 
standing the  very  careful  argument  of  the  appellant's  counsel,  it 
appears  to  us  very  plain  that  the  tax  was  rightfully  allowed. 
The  decedent  had  assigned  $10,000  of  stocks  to  the  Pennsylvania 
Company  for  Insurance  on  Lives,  in  trust,  to  pay  him  the  income 
for  life,  and  after  that,  certain  sums  and  annuities  particularly 
specified,  if  the  persons  should  outlive  him,  and  the  remainder  to 
the  purposes  of  his  will,  and  had  reserved  a  right  to  revoke  all 
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or  anj  of  the  said  tmsta  or  grants  for  other  persons.  He  died 
without  any  revocation,  and  of  course  the  trusts  took  effect  in 
favour  of  his  intended  beneficiaries.  The  subject  of  the  grant 
falls  within  the  very  words  of  the  Act  of  Assembly,  as  a  part  of 
an  estate  transferred  by  a  deed,  intended  to  take  effect  inpo%9e^ 
$ion  after  his  death.  It  took  effect  neither  in  ri^ht  nor  in  pos- 
session, until  his  death,  because  none  were  to  take  who  did  not 
survive  him,  and  because  he  might  revoke  the  whole.  There  is 
no  real  difficulty  about  making  the  executors  pay  it ;  for  they 
have  means  enough,  and  a  large  part  of  this  very  fiind  goes  to 
them,  and  they  are  entitled  at  once  to  so  much  of  it  as  is  neces- 
sary to  pay  the  tax.  No  doubt  the  trustee  has  retained  from 
each  beneficiary  or  legatee,  the  tax  on  his  or  her  share.  It 
ought  to  have  done  it. 

Decree  affirmed  at  the  costs  of  the  appellants. 


%l^  Delaware  and  Hudson  Canal  Company's  Appeal. 


Rights  of  Mortgagee  -^Svbrogation  a$  to  jfrior  Judgments^  when 

allowecL 

1.  Where  a  morl^gagor  had  other  lands  than  those  mortgaged,  which  (in- 
dadiiig  the  mortgaged  premises),  were  bound  by  foar  earlier  judgments ;  the 
mortg^ee,  after  the  payment  oi  those  judgments  out  of  the  proceeds  of  a 
sale  of  a  part  of  the  mortgaged  premiees,  hais  a  risht  to  hare  them  oeded  to 
him :  for  the  mortgage  carried  with  it  an  equitable  right  to  ha?e  the  para- 
mount judgments  first  satisfied  out  of  lands  not  included  in  it. 

2.  It  is  no  objection  to  the  claim  for  subrogation,  that  the  mortgagee  took 
a  judement-note  with  the  mortgage,  and  failed  to  enter  it  up ;  nor  that  consi- 
derable sums  of  money  had  been  paid  to  the  mortgagor,  for  services  rendered 
by  him  for  a  rii^ht  of  way,  and  for  lumber  manufactured  in  part  oat  of  tim- 
ber  cut  on  the  lands  embraced  in  the  mortgage. 

Appeal  from  the  Common  Pleas  of  Wayne  county. 

This  was  an  appeal  from  the  decree  of  the  Common  Pleas  of 
Wayne  county,  by  the  President  and  Managers  of  the  Delaware 
and  Hudson  Canal  Company,  distributing  the  proceeds  of  the 
sheriff's  sale  of  the  real  estate  of  Thomas  Thomas. 

The  material  facts  of  the  case  are  as  follows  :•— 

Thomas  Thomas,  the  defendant,  whose  lands  have  all  been 
sold  by  the  sheriff  by  virtue  of  three  different  sales,  hereinafter 
mentioned,  was  seised  of  various  pieces  of  land  situate  in  Way- 
mart  borough  and  Clinton  township,  Wayne  county. 

The  following  judgments  were  the  first  four  liens  respectively 
upon  all  of  said  pieces  of  land,  with  amounts  due  on  same  at  date 
of  sale,  viz. : — 
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let  Lien.    Lydia  A.  Forbes 

V. 

Thomas  Thomas, 
2d  Lien.     W.  H.  Dimmick 


8d  Lien. 


4th  Lien. 


Thomas  Thomas. 
E.  Owen 

V. 

Thomas  Thomas, 
Cyprian  Carr 

V. 

Thomas  Thomas. 


.} 
1 


No.  149,  May  Term  1855. 
Balance  due,  $49. 

No.  140,  Sept.  Term  1856. 
Balance  due,  $799.53. 

No.  133,  Sept.  Term  1857. 
Balance  due,  $610.08. 

No.  143,  Dec.  Term  1857. 
Balance  due,  $266.16. 


On  the  6th  day  of  Au^st  1857,  said  Thomas  executed  to  the 
President,  Managers,  and  Company  of  the  Delaware  &  Hudson 
Canal  Company  a  mortgage  covering  a  part  of  his  said  real 
estate,  to  secure  the  payment  of  three  judgment-notes  of  same 
date,  for  $2000  each,  payable  respectively  in  one,  two,  and  three 
years  with  interest,  which  said  mortgage  was  duly  entered  of 
record  in  Wayne  county  mortgage-book,  December  11th  1857, 
whereby  the  above  mortgage  became  the  next  lien,  after  afore- 
said four  judgments,  upon  the  lands  embraced  in  same. 

In  the  spring  and  summer  of  1858,  and  after  the  entry  of 
record  of  above  referred  to  mortgage,  a  number  of  judgments 
were  entered  against  said  Thomas,  which  became  liens  upon  all 
of  said  pieces  of  land,  four  of  which  it  is  only  necessary  to  men- 
tion, as  they  alone  are  interested  in  the  question  :— 


Lemuel  Stone's  use 

V. 

Thomas  Thomas. 
Same 

V. 

Thomas  Thomas. 
George  Spangenberg 

V. 

Thomas  Thomas. 
Patrick  Farley 

V. 

Thomas  Thomas. 


\        No. 
I  Entered 

\         No. 

r  Entered  March  2?th  1858,  for  $185, 

I  No 

j  Entered 

\       No 
j  Entered 


144,  May  Term  1858. 
March  27th  1858,  for  $354. 

146,  May  Term  1858. 

27th: 

167,  May  Term  1858. 
April  1st  1858,  for  $400. 

122,  Sept.  Term  1858. 
June  18th  1858,  for  $260. 


On  the  3d  day  of  September  1858,  the  sheriff  of  Wayne 
county,  by  virtue  of  a  writ  of  fieri  facias  issued  upon  aforesaid 
judgment  of  E.  Owen  v,  Thomas  Thomas,  No.  133,  Sept.  Term 
1857,  levied  upon  and  sold  one  of  said  pieces  of  land  for  the 
sum  of  $1500.  This  piece  of  land  was  embraced  in  said  canal 
company's  mortgage,  and  said  four  first  judgments  referred  to 
were  the  first  liens  upon  same,  as  well  as  being  the  first  liens 

2  Wr.— 83 
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upon  other  lands  of  said  Thomas  not  embraced  in  said  mortgage, 
and  subsequently  sold  by  the  sheriff  as  hereinafter  mentioned. 

On  the  9th  of  September  1857,  the  court  appointed  C.  S. 
Minor,  Esq.,  auditor,  to  distribute  the  proceeds  of  said  sale,  and 
to  report  the  facts  under  a  rule  to  show  cause  why  the  said 
referred  to  judgments  in  favour  of  Lydia  A.  Forbes,  W.  H. 
Dimmick,  E.  Owen,  and  Cyprian  Carr,  against  said  Thomas 
Thomas,  should  not  be  marked  to  the  use  of  the  President, 
Managers,  and  Company  of  the  Delaware  and  Hudson  Canal 
Company,  upon  their  application  to  said  court  to  be  subrogated 
in  place  of  said  plaintiffs  in  said  judgment.  The  auditor  made 
report  appropriating  said  $1500,  less  $17.50,  expense  of  audit, 
to  the  three  judgments  first  mentioned,  viz.,  L.  A.  Forbes,  W.  H. 
Dimmick,  and  E.  Owen;  and  the  balance  thereof,  $32.89,  to 
judgment  of  Cvprian  Carr,  which  appropriation  was,  December 
11th  1858,  confirmed  by  the  court,  leaving  the  question  of  subro- 
gation undisposed  of,  but  referring  the  same  back  to  the  auditor, 
^'  to  report  additional  facts  in  relation  to  the  question  of  subro- 
gation." 

On  the  7th  day  of  February  1859,  the  sheriff  of  Wayne 
county,  by  virtue  of  a  writ  issued  upon  the  before-mentioned 
judgment  of  Lemuel  Stone  v.  Thomas  Thomas,  No.  146,  May 
Term  1858,  sold  all  the  balance  of  said  Thomas  Thomas's  land 
not  embraced  in  the  mortgage,  for  the  sum  of  $950,  which  moneys 
were  brought  into  court,  but  not  distributed,  depending  upon  the 
question  of  subrogation. 

On  the  29th  of  April  1859,  the  sheriff  of  Wayne  county,  by 
virtue  of  a  writ  issued  upon  a  judgment  entered  upon  one  of  the 
judgment-notes  secured  by  said  mortgage,  sold  all  the  balance 
of  said  real  estate  covered  by  said  mortgage  for  the  sum  of( 
$4930 ;  and  the  auditor  appointed  to  distribute  the  proceeds  of 
said  last  sale,  appropriated  the  same,  less  $222.38,  the  costs  of 
sale  and  auditing,  to  the  canal  company's  mortgage,  leaving  still 
a  balance  of  $2069.56  unpaid  thereon.  The  said  judgment  of 
Carr  v.  Thomas,  No.  143,  December  Term  1857,  was  paid  by  the 
canal  company,  and  is  satisfied. 

The  mortgage  embraced  a  large  number  of  pieces  of  land,  the 
descriptions  whereof  were  furnished  by  Thomas,  and  it  was  the 
mutual  intention  and  determination  of  Thomas  and  said  canal 
company,  at  the  time  the  mortgage  was  executed,  to  embrace  in 
it  all  the  lands  owned  by  him,  but  it  was  subsequently  ascertained 
that  the  land  sold  by  the  sheriff,  February  7th  1859,  for  $950, 
was  omitted. 

Since  the  execution  of  the  mortgage  the  company  paid  to 
Thomas  Thomas,  between  September  1st  1857  and  June  1858, 
the  following  sums  for  the  following  items,  viz.  :— 
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Paid  for  lumber $5090.00 

"        right  of  way  for  railroad          .        .  1600.00 

"        services,  about         ....  486.00 

"        teaming,  about         .         .        •        .  300.00 

Total $7375.00 

The  timber  from  which  the  above  referred  to  lumber  was 
manufactured,  or  the  principal  part  of  same,  was  cut  from  the 
lands  embraced  in  the  mortgage,  the  same  being  appurtenant  to 
a  steam  saw-mill  situate  upon  said  premises,  which  said  mill  said 
Thomas  was  running  at  the  time  he  executed  said  mortgage,  and 
continued  to  run  same  while  furnishing  said  lumber. 

Thomas  is  insolvent,  and  has  no  other  property,  real  or  per- 
sonal, to  the  knowledge  of  his  creditors. 

The  company  claimed,  under  the  above  statement  of  facts,  to 
be  subrogated  to  the  rights  of  the  first  lien-creditors  of  Thomas, 
to  the  extent  of  the  $1600  raised  upon  said  liens  from  the  mort- 
gaged premises. 

The  court  below  (Barrett,  P.  J.)  filed  an  opinion,  refusing  to 
subrogate  the  company  to  the  place  of  the  plaintiffs  in  the  said 
judgment,  from  which  decision  this  appeal  was  taken. 

A.  H.  ^  Samuel  JE.  Dimmichj  for  appellants. — The  three  judg- 
ment-creditors to  whose  rights  the  appellants  desire  to  be  subro- 
gated, had  the  first  lien  upon  all  of  Thomas's  land.  The  appel- 
Eints  held  the  second,  and  the  appellee  held  the  third  lien.  The 
first  lien-creditors  had  liens  upon  two  distinct  parcels  of  land. 
The  appellants  had  a  lien  upon  only  one  of  them.  The  third 
class  had  liens  on  all  the  properties,  subject  to  those  of  the  other 
two  classes  and  their  equities.  The  .first  class  did  not  sell  the 
property  on  which  they  had  the  only  lien,  but  levied  on  and  sold 
one  of  the  tracts  embraced  in  the  mortgage,  from  which  they 
received  the  amounts  of  their  judgments.  This  in  equity  entitles 
the  appellants  to  subrogation  to  the  rights  of  the  first  lien-cred- 
itors as  against  the  other  real  estate  of  defendant  not  embraced 
in  the  mortgage :  Ramsay's  Appeal,  2  Watts  228 ;  Reed's  Appeal, 
1  Harris  476 ;  Dunn  v.  Olney,  2  Harris  219 ;  Hastings's  Case, 
10  Watts  303;  Neff  v.  Miller,  8  Barr  348;  Gerhart  v.  Jordan, 
1  Jones  331;  McCormick's  Administrators  v.  Irvin,  11  Casey 
117;  Cottrell's  Appeal,  11  Harris  294;  Bank  of  U.  S.  v.  G.  W. 
Peters  et  al.^  13  Peters  S.  C.  R.  125;  Evertson  v.  Booth, 
19  Johnson  491 ;  1  Johnson  Ch.  R.  409 ;  4  Johnson  Ch.  R.  17, 
132,  682 ;  1  Story  Eq.,  §  633 ;  Aldrich  v.  Cooper,  White  &  Tudor's 
Gases  in  Equity ;  Law  Lib.,  Vol.  40,  p.  194 ;  Gangwer's  AppeaL 
12  Casey  469. 

There  was  no  printed  argument  on  the  part  of  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Strong,  J. — It  surely  can  no  longer  be  doubted,  that  where  a 
creditor  has  a  lien  upon  two  funds  belonging  to  one  debtor,  and 
another  creditor  has  a  subsequent  lien  upon  only  one  of  them, 
the  former  is  under  obligation  to  exhaust  first  the  fund  upon 
which  he  has  an  exclusive  lien,  before  he  can  resort  to  the  other. 
This  obligation  is  founded  upon  the  plainest  principles  of  justice 
and  equity.  It  is  nothing  more  than  the  obvious  duty  so  to  use 
one's  own  as  not  to  injure  another.  It  is  an  equally  plain  prin- 
ciple of  equity,  that  if  the  paramount  creditor  resorts  to  the 
doubly  charged  fund  or  property,  the  junior  creditor  will  be 
substituted  to  his  rights,  and  will  be  satisfied  out  of  the  other 
fund,  to  the  extent  to  which  his  own  may  have  been  exhausted.  This 
is  an  equity  against  the  debtor  himself,  that  the  accidental  resort 
of  the  paramount  creditor  to  the  fund  doubly  encumbered,  shall 
not  enable  him  to  get  back  the  other  fund  discharged  of  both 
debts.  And  being  an  equity  against  the  debtor,  it  is  of  course 
equally  such  against  his  subsequent  judgment-creditors,  who 
have  no  greater  rights  than  their  debtor  had  at  the  time  their 
judgments  were  entered.  These  principles  are  too  familiar  to 
justify  any  citation  of  authorities.  Applying  them  to  the  case 
in  hand,  it  is  not  to  be  doubted  that  the  appellants  are  entitled 
to  the  subrogation  for  which  they  ask.  When  their  mortgage 
was  taken,  they  acquired  against  Thomas,  the  mortgagor,  the 
right  to  have  his  other  lands,  not  included  in  the  mortgage, 
applied  first  to  the  payment  of  the  four  earlier  judgments  which 
were  liens  upon  them.  This  right  it  was  not  in  the  power  of 
the  mortgagor  to  defeat  by  confessing  judgments  to  other  cred- 
itors, or  by  contracting  subsequent  debts.  And  when  a  portion 
of  the  mortgaged  premises  was  sold,  and  the  proceeds  applied 
to  the  four  paramount  judgments,  equity  ceded  those  judgments 
to  the  mortgagees.  True,  they  were  discharged  at  law,  but  pay- 
ment does  not  of  course  discharge  a  judgment  in  equity.  Indeed, 
there  never  can  be  subrogation  until  the  creditor  is  fully  paid ; 
for  a  right  to  subrogation  is  rather  against  the  debtor  than  the 
creditor.  The  latter  cannot  be  compelled  to  cede  his  claim  while 
anything  remains  due  upon  it. 

It  is  no  satisfactory  objection  to  the  appellants'  claim  to  sub- 
rogation, that  they  took  judgment-notes  with  the  mortgage,  and 
failed  to  have  judgments  entered  upon  them.  Of  this  the  debtor 
cannot  complain ;  for  the  mortgage  itself  carried  with  it  to  the 
mortgagees  an  equitable  right  to  have  the  paramount  judgments 
first  satisfied  out  of  the  lands  not  included  in  it.  And  as  in  fact 
they  have  been  paid  out  of  the  mortgaged  property,  the  rule  is, 
as  we  have  seen,  that  they  are  to  stand  for  the  benefit  of  the 
creditors  whose  security  they  have  taken  away.  The  entry  of 
judgments  by  the  mortgagees  would  therefore  have  given  them 
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no  greater  rights  than  they  now  possess,  so  far  as  relates  to  the 
land  not  included  in  the  mortgage.     True,  it  would  have  been 
the  substitution  of  a  legal  lien  for  an  equitable  right  to  use  the 
liens  of  the  paramount  judgment-creditors,  but  the  result  would 
not  have  been  changed.     The  mistake  in  the  court  below  was  in 
conceiving  that  the  judgment-creditors  subsequent  to  the  mort- 
gage have  rights  superior  to  those  of  their  debtor.     That  they 
have  not,  was  shown  in  Ramsay's  Appeal,  2  Watts  232,  Dunn  v. 
Olney,  2  Harris  223 ;  and  so  it  has  been  often  decided.     They 
are  affected  by  all  the  equities  which  existed  against  him  when 
they  obtained  their  judgments.     Nor  have  the  appellants  for- 
feited their  right  to  subrogation  by  paying  to  their  mortgagor 
considerable  sums  of  money  for  services  rendered  by  him,  for  a 
right  of  wav,  and  for  lumber  manufactured  in  part  out  of  timber 
cut  on  the  lands  embraced  in  the  mortgage.     Most  of  these  pay- 
ments were  made  before  the  judgments  of  the  appellees  were 
entered,  and  all  of  them  before  the  first  instalment  fell  due  on 
the  mortgage.     It  was  not  in  the  power  of  the  appellants  to 
retain,  or  to  restrain  the  removal  of  timber,  and  the  payments 
were  therefore  no  wrong  to  the  subsequent  judgment-creditors, 
even  if  they  can  be  regarded  as  sureties  of  the  mortgagor.    They 
do  not,  however,  stand  in  the  attitude  of  sureties,  and,  a  fortiori^ 
have  lost  no  equitable  right  through  the  acts  of  the  appellants. 
The  order  of  the  Court  of  Common  Pleas  refusing  a 
decree  of  subrogation  is  reversed,  and  it  is  ordered 
that  the  appellants  be  subrogated  to  the  place  of 
the  plaintiffs  in  the  four  judgments  entered  against 
Thomas  Thomas  before  the  mortgage  to  the  appel- 
lants was  executed. 


Talmadge  et  al.  versus  Scudder  &  Scudder.  ^fir 

B(uU  of  right  to  recover  in  Trespass. — lAahUity  of  Purchaser  of  Per- 
sonal  Property  sold  by  Sheriff, — Remedy  of  real  Owner. 

1.  In  trespass  for  taking  and  carrying  awav  personal  property  of  the  plain- 
tiffs, which  had  been  sold  by  the  sheriff  as  the  property  of  another,  it  is  not 
material  whether  the  contract  (under  which  defendant  claimed  that  the  pro- 
perty taken  had  come  into  the  possession  of  him  from  whom  it  was  sola  by 
the  sheriff)  was  made  by  one  or  both  of  the  nlaintiffs,  provided  the  persons 
suing,  had  the  possession  or  the  immediate  rignt  of  possession  at  the  time  the 
alleged  trespass  was  committed.  An  executory  contract  by  one  of  two  owners 
is  not  evidence  to  disprove  their  joint  title,  nor  a  bar  to  their  joint  recovery. 

2.  A  purchaser  at  sheriff's  sale  who  does  nothing  more  than  purchase,  is 
not  responsible  in  trespass,  even  though  the  seizure  and  sale  be  tortious.  He 
is  not  a  trespasser  by  relation.    So  also  when  the  sheriff  sells  and  delivers 
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possession  to  the  purchaser.    The  remedy  in  such  case  is  detinue,  repleTin 
in  the  detinet,  or  trover  after  a  demand  and  refusal. 

3.  Where  a  sheriff  sold  a  defendant's  interest  in  personal  property,  but  made 
no  actual  delivery  to  the  purchaser,  and  the  property  was  afterwards  taken 
away  by  them  :  Held,  that  there  was  no  such  necessary  constructive  connec- 
tion between  the  possession  of  the  sheriff  and  that  subsequently  taken  by  the 
purchasers,  as  would  warrant  the  court  below  in  charging  the  jury  that  this 
8ubs6(]^uent  removal  was  a  receiving  from  the  sheriff,  for  which  they  were  not 
liable  in  trespass  at  the  suit  of  the  actual  owners  of  the  property. 

Error  to  the  Common  Pleas  of  Wayne  county. 

This  was  an  action  of  trespass  brought  to  September  Term 
1856,  by  Isaiah  Scudder  and  Daniel  C.  Scudder,  against  Henry 
S.  Talmadge  and  Richard  Humphrey,  for  taking  and  carrying 
away  a  quantity  of  lumber  claimed  as  the  property  of  the  plain- 
tiffs. 

The  case  was  this : — ^In  1855,  Albert  Cottrell  entered  into  a 
contract  to  build  a  bridge  across  the  Delaware  at  Equinunk,  and 
agreed  with  the  plaintiffs  (who  were  lumbermen)  or  one  of 
them,  to  furnish  the  lumber  for  this  purpose.  A  contract  to 
this  effect,  signed  by  D.  C.  Scudder  and  Cottrell,  was  given  in 
evidence. 

A  larce  quantity  of  lumber  was  prepared,  part  of  which  was 
depositea  on  the  bank  of  the  river  at  the  eddy  lot,  the  site  of  the 
bridge  which  belonged  to  Scudder,  some  at  Matthews's  Mill, 
where  it  had  been  sawed,  and  some  on  another  lot  belonging  to 
the  Scudders. 

The  bridge  was  commenced  on  the  25th  of  May  1865,  and  the 
work  continued  until  June  29th  1855,  when  the  bridge  fell  down. 
Cottrell  then  drew  the  lumber  out  of  the  river  and  piled  it  up 
on  the  rocks,  and  soon  after  left  that  part  of  the  country. 

One  of  CottrelFs  creditors,  John  D.  Laban,  sued  out  a  writ 
of  foreign  attachment  against  him,  under  which  this  lumber  was 
attached,  sold  by  the  sheriff,  and  purchased  by  Humphrey  for 
the  firm  of  Talmadge  &  Humphrey.  There  was  evidence  that 
at  the  sale  the  lumber  was  claimed  by  the  Scudders,  in  conse- 

2uence  of  which  the  sheriff  announced  that  he  would  only  sell 
lottreirs  interest  in  it. 

In  the  spring  defendants  went  upon  the  premises,  and  removed 
the  lumber  that  was  at  Matthews's  Mill,  and  the  lumber  on 
Scudder's  lot,  to  their  bankage  ground  on  the  Delaware,  which 
was  just  above  Scudders'  eddy  lot,  and  rafted  it  off.  This 
action  was  then  brought  as  above  stated. 

On  the  tri9,l  the  defendants'  counsel  requested  the  court  to 
instruct  the  jurv, 

1.  That  if  the  jury  believe  from  the  evidence,  that  D.  C. 
Scudder  was  alone  a  party  to  the  contract,  and  that  Isaiah  was 
not  a  party  to  it,  the  plaintiffs  cannot  recover. 

2.  If  the  jury  believe  from  the  evidence  that  Cottrell  took  a 
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delivery  of  the  lumber  when  it  was  deposited  and  framed,  then 
plaintiffs  cannot  recover. 

8.  If  the  jury  find  from  the  evidence  that  Cottrell  directed 
the  teamsters  wnere  to  deposit  the  lumber  then,  he  there  took  a 
delivery  of  it. 

4.  If  the  jury  find  from  the  evidence  that  Cottrell  had  taken 
possession  of  the  lumber  where  it  lay  then,  their  verdict  must  bo 
for  defendants. 

5.  That  an  action  of  trespass  cannot  be  maintained  against  a 
purchaser  at  sheriff's  sale,  and  therefore  they  must  find  for  the 
defendants.  The  fifth  point  was  answered  in  the  negative,  thus : 
"If  the  defendants  were  mere  purchasers  at  a  sheriff's  sale,  we 
would  aflSrm  the  point.  If  the  officer  had  removed  the  property  and 
delivered  it  off  the  premises  to  the  defendants,  he  alone  would 
have  been  a  trespasser.  But  these  defendants  entered  the  close 
and  took  and  carried  away  the  property.  If  they  had  gone  there 
with  the  sheriff  and  assisting  him  in  removing  it,  they  would  have 
been  joint  trespassers  with  nim.  Beside,  the  plaintiffs  claim  for 
what  was  not  sold  by  the  sheriff,  and  whether  such  property  was 
taken  is  a  question  of  fact  for  the  jury,  and  therefore  we  cannot 
instruct  them  to  find  for  defendants  as  requested." 

The  first  point  was  marked  "Affirmed,  qualified;"  thesecond, 
third,  and  fourth  were  "affirmed."  In  the  general  charge, 
the  court  below  (Barrett,  P.  J.)  said  that  "  the  plantiffs  were 
entitled  to  recover  for  just  so  much  as  they  have  shown  title  to. 

"  The  lumber  used  in  the  bridge,  and  all  the  lumber  found  at 
the  place  of  delivery,  must  be  deemed  and  taken  to  have  been 
delivered  to  the  contractors.  By  the  act  of  delivery  the  plaintiffs 
parted  with  the  title,  and  it  vested  in  the  contractor.  The 
sheriff's  sale  conveyed  it  to  the  defendants. 

"  The  plaintiffs  claim  for  a  lot  of  lumber  at  Matthews's  Mill  not 
claimed  by  Cottrell,  and  not  attached  or  sold  by  the  sheriff;  and 
also  for  a  lot  of  about  three  thousand  feet  at  the  eddy  lot,  hauled 
after  the  bridge  went  down,  and  which  was  not  sold  by  the  sheriff* 
If  such  piles  of  lumber  were  at  the  places  not  sold  by  the  sheriff, 
belonging  to  the  plaintiffs,  and  were  taken  and  carried  away  by 
the  defendants,  they  have  a  right  to  recover  for  the  value.  The 
defendants  claim  no  title  to  any  lumber  there  except  what  they 
derived  through  the  sheriff's  sale. 

"  The  plaintiffs  claim  more.  They  claim  for  all  of  the  lumber 
sold  at  Matthews's  Mill ;  for  all  that  was  sold  on  the  Scudder  lot» 
and  for  a  lot  on  the  bank  of  the  river  near  the  Ferry  House, 
upon  the  ground  that  it  never  had  been  delivered  to  the  con-* 
tractor  under  their  agreement,  and  that  the  title  remained  in 
them*  If  you  believe  the  evidence  of  the  contractor,  it  had  not 
been  delivered.  He  says  he  did  not  at  any  time  agree  to  accept 
it,  until  it  was  delivered  on  the  bank  of  the  river  convenient  to 
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be  used  in  the  construction  of  the  bridge.  He  admits  that  he 
had  a  portion  of  each  pile  bored  and  framed  where  it  lay,  but 
that  it  was  still  incumbent  on  the  plaintiffs  to  deliver  it  at  the 
bridge,  and  it  is  in  evidence  that  they  had  been  in  the  habit  of 
hauling  and  delivering  timber  at  the  bridge  from  the  same  points 
after  it  was  framed.  Exercising  acts  of  ownership  over  it  would 
be  some  evidence  of  delivery  of  possession,  but  not  conclusive. 
All  that  was  done  might  have  been  done  by  an  understanding 
between  the  parties,  without  waiving  the  conditions  of  the  con- 
tract in  respect  to  tte  delivery. 

"As  to  these  lots  of  lumber,  the  ownership  and  possession 
depends  upon  the  question  of  delivery.  If  it  had  not  been 
delivered  to  the  contractor,  Scudders  had  not  parted  with  the 
property,  the  possession  remained  in  them,  and  they  should 
recover  for  it.  If,  on  the  contrary,  they  had  delivered  the 
possession  at  a  point  where  Cottrell  agreed  to  accept  it,  they 
cannot  recover  for  it.  Cottrell  had  a  right  to  waive  the  condi- 
tions of  their  agreement.  The  question  of  the  delivery  is  for  the 
jury,  and  is  referred  to  them  under  all  the  evidence. 

"  If  the  defendants  jointly  took  and  carried  away  any  lumber 
belonging  to  the  plaintiffs,  and  not  sold  by  the  sheriff,  they  are 
clearly  entitled  to  recover  for  that  amount. 

"  If  in  addition  they  took  and  carried  away  other  lumber  belong- 
ing to  the  plaintiffs,  and  which  had  not  been  delivered  to  Cottrell, 
they  are  entitled  to  recover  for  it.  They  should  recover  for 
all  of  the  lumber  taken  by  them  to  which  Cottrell  had  no  title, 
the  value  of  the  lumber  at  the  place  where  it  lay,  and  at  the 
time  when  it  was  taken. 

"  If  they  took  no  lumber  to  which  the  plaintiffs  had  title,  then 
they  were  not  trespassers,  and  your  verdict  should  be  for 
defendants." 

Under  this  charge  there  was  a  verdict  and  iudgment  for  plain- 
tiffs for  $209,  whereupon  the  defendants  sued  out  this  writ,  and 
assigned  for  error  here  the  following  :— 

1.  The  court  erred  in  their  answer  to  the  defendants'  first 
point.  The  court  marked  it  "  aflSrmed,  qualified,**  They  should 
have  afiSrmed  it  unconditionally. 

2.  The  court  erred  in  their  answer  to  the  defendants'  fifth 
point.     This  point  should  have  been  affirmed. 

3.  The  court  erred  in  submitting  as  a  question  of  fact  for  the 
jury,  whether  the  defendants  took  the  plaintiffs*  lumber  from  the 
eddy  lot,  drawn  after  Cottrell  left,  as  there  was  not  a  particle 
of  evidence  that  defendants  touched  a  stick  of  that  lumber  or  any 
other  on  the  eddy  lot. 

(7.  P.  ^  0:  0:  Waller,  for  plaintiffs  in  error. — 1.  The  exist- 
ence of  any  contract  with  Cottrell  between  L  Scudder  or  L  & 
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D.  C.  Scudder,  having  been  denied  on  oath  by  I.  Scudder  in  the 
interrogatories  propounded  under  the  foreign  attachment,  and 
the  fact  that  there  was  a  written  contract,  signed  by  D.  C. 
Scudder  alone,  entitled  the  defendants  below  to  an  unconditional 
affirmance  of  their  first  point. 

2.  The  action  should  have  been  replevin  and  not  trespass: 
Ward  V.  Taylor,  1  Barr  288. 

3.  There  was  no  evidence  that  defendants  drew  any  lumber 
from  the  mill,  not  sold  by  the  sherifi",  nor  that  they  took  any 
from  the  eddy  lot ;  and  the  court  were  wrong,  therefore,  in  sub- 
mitting these  facts  to  the  jury. 

Minor  and  Dimmicky  for  defendants  in  error. — 1.  The  first 
point  of  defendants  below  was  not  pertinent  to  the  issue,  though 
the  evidence  showed  that  the  contract  was  made  by  both  the 
Scudders.  The  point  was  not  who  made  the  contract,  but  who 
owned  the  lumber,  and  of  this  there  was  no  doubt.  The  claim 
was  for  the  value  of  the  lumber  which  belonged  to  the  Scudders 
jointly,  and  not  delivered  to  Cottrell  or  any  other  person.  It 
was  not  based  on  the  contract  with  Cottrell. 

2.  Abstractly  the  second  point  is  not  without  force,  but  as 
applied  to  this  case  was  properly  overruled  by  the  court  below. 
The  lumber  belonged  to  the  Scudders.  The  sheriff  had  notice 
not  to  sell  it,  and  he  only  sold  Cottreirs  interest  in  it.  He 
neither  removed  nor  gave  possession  of  the  lumber  to  the  plain- 
tiffs in  error,  nor  in  any  way  changed  or  disturbed  the  possession. 
But  defendants  did,  and  in  so  doing  rendered  themselves  liable 
in  trespass ;  the  defendants  in  error  had  the  actual  possession 
and  the  right  of  possession,  when  the  lumber  was  taken  away 
against  their  will. 

Ward  V.  Taylor  does  not  apply  to  this  case.  It  only  decides 
that  no  one  can  be  made  a  trespasser  by  relation.  Here  the 
trespass  was  committed  by  the  defendants  while  plaintiffs  were 
in  possession :  see  Hoyt  v.  Gelston,  13  Johnson  R.  151 ;  1  Chitty 
PL  203 ;  Ward  v.  Macauley,  4  Term  R.  483. 

3.  This  point  is  so  common  that  it  might  be  stereotyped : 
Myers  v.  Hart,  10  Watts  107.  There  was  evidence  from  which 
the  jury  could  properly  infer  that  lumber  was  taken  from  the 
mill  and  the  eddy  lot,  and  this  assignment  of  error  is  merely  an 
appeal  from  a  court  which  heard  the  evidence  to  one  which 
did  not. 

The  opinion  of  the  court  was  delivered,  March  25th  1861,  by 

Stroi^g,  J. — This  was  an  action  of  trespass  for  taking  and 

carrying  away  a  lot  of  lumber.     That  the  ownership  of  the 

lumber  had  been  in  the  plaintiffs,  or  at  least  in  one  of  them,  was 

not  seriously  controverted,  but  the  defence  was  that  it  had  been 
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sold  and  delivered  to  one  Albert  Cottrell,  as  whose  property  it 
was  afterwards  seized  and  sold  by  the  sheriflF;  Humphrey,  one  of 
the  defendants,  becoming  the  purchaser.  Whether  a  delivery 
had  been  made  to  Cottrell,  so  as  to  vest  the  title  in  him  before 
the  seizure  by  the  sheriflf,  was  submitted  to  the  jury  as  a  ques- 
tion of  fact,  and  they  have  found  that  there  had  been  no  such 
deliverv.  Of  course  Humphrey  took  nothing  under  the  sheriflf 's 
sale.  None  of  the  errors  assigned  relate  to  this  part  of  the  case. 
They  are  directed  rather  to  the  charge  of  the  court  respecting 
the  plaintiflfs'  right  to  sue  in  the  form  which  they  adopted. 

On  the  trial,  the  defendants  gave  in  evidence  a  written  agree* 
ment  between  Cottrell  and  Daniel  C.  Scudder,  one  of  the  plain- 
tiflfs,  by  which  the  latter  agreed  to  furnish  the  lumber  for  a 
bridge,  to  be  erected  by  the  former.  The  agreement  was  not 
signed  by  Isaiah  Scudder,  the  other  plaintiflT.  There  was  also 
other  evidence  that  Isaiah  Scudder  had  not  joined  in  the  contract 
to  furnish  lumber  for  the  bridge.  The  defendants  then  asked 
the  court  to  instruct  the  jury,  that  if  they  believed  that  D.  C. 
Scudder  was  alone  a  party  to  the  contract,  and  Isaiah  Scudder 
was  not  a  party  to  it,  the  plaintiflTs  could  not  recover.  To  this 
point  the  court  answered,  "  AflSrmed,  qualified."  Precisely  what 
was  intended  by  this  does  not  appear  from  the  charge,  as  sent  up 
with  the  record,  but  it  is  insisted  that  the  point  should  have 
been  aflSrmed  without  qualification.  We  are  of  opinion,  how- 
ever, that  it  was  answered  more  favourably  for  the  plaintiflTs  in 
error  than  they  had  a  right  to  require.  The  question  was  not 
whether  both  the  plaintiffs  had  made  a  contract  to  furnish  the 
lumber  to  Cottrell,  but  whether  they  both  owned  it,  and  had  the 
possession  or  a  right  to  the  immediate  possession,  when  the 
alleged  trespass  was  committed.  An  executory  agreement  to 
sell  the  lumber  made  by  one  of  them,  did  not  of  course  disprove 
their  joint  ownership,  and  was  not  therefore  conclusive  against 
the  right  to  recover. 

The  defendants  also  asked  the  court  to  charge  the  jury  that 
an  action  of  trespass  cannot  be  maintained  against  a  purchaser 
at  sheriff's  sale,  and  that  therefore  their  verdict  must  be  for  the 
defendants.  They  now  assign  as  error  that  this  point  was  denied 
as  applicable  to  the  present  case,  and  we  are  referred  to  Ward 
V.  Taylor,  1  Barr  288,  as  sustaining  the  assignment.  That  a 
mere  purchaser  at  a  sheriff's  sale  who  does  nothing  more  than 
purchase,  is  not  responsible  in  trespass  for  a  wrongful  act  of  the 
sheriff  in  levying  on  the  goods  and  selling  them,  is  undeniable. 
His  purchase  does  not  of  itself  make  him  a  participant  in  the 
wrongful  seizure.  He  is  not  made  a  trespasser  by  relation. 
But  the  question  whether  a  purchaser  at  sheriff's  sale  of  personal 
property  tortiously  levied  upon  under  an  execution  against 
another  than  the  owner,  is  responsible  to  the  owner  in  trespass 
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for  calrying  it  away  after  the  Bale,  is  a  very  diflFerent  one.  The 
levy  of  the  sheriff,  though  tortious,  divests  the  possession  of  the 
owner.  When  the  sheriff  sells  and  delivers  to  the  purchaser, 
some,  perhaps  most,  of  the  authorities,  seem  to  be  that  trespass 
against  the  purchaser  cannot  generally  be  maintained,  unless 
the  goods  have  come  to  his  possession,  in  part  at  least,  through 
his  own  fault.  Thus  it  is  laid  down  in  Bacon's  Abr.  E.  2,  that 
if  the  goods  of  J.  S.  are  illegally  taken  in  execution  by  the 
sheriff,  and  delivered  by  him  to  J.  N.,  trespass  will  not  lie  against 
the  latter,  because  he  obtained  the  possession  of  the  goods  law- 
fully. So  in  37  Eliz.,  Day  v.  Austin  &  Bisbich :  "  If  a  stranger 
take  my  horse  or  goods  and  sell  it  to  J.  S.,  and  J.  S.  take  it 
accordingly,  no  action  of  trespass  lies  against  him."  The  same 
case  is  reported  in  Owen  70.  In  Wilson  v.  Barker,  4  B.  &  Ad. 
614,  it  was  held  that  trespass  would  not  lie  against  one  knowingly 
receiving  goods  wrongfully  seized,  and  refusing  to  deliver  them 
up.  The  remedy  in  such  cases  is  detinue  or  replevin  in  the 
Ty\/  detinet.  In  Storki  v.  Livingston,  6  Johns.  44,  it  appeared  that 
'  a  constable  had  tortiouslv  taken  the  plaintiff's  horse  and  sold  it 
at  auction  to  the  defendant,  who  held  it.  The  court  held  that 
trover  would  not  lie  till  demand  and  refusal,  because  the  defend- 
ant came  lawfully  by  the  horse.  The  decision  involved,  of 
course,  a  denial  that  trespass  would  lie,  for  a  taking  which  war- 
rants an  action  of  trespass  is  necessarily  a  conversion.  To  the 
same  effect  are  Marshall  v.  Davis,  1  Wend.  109 ;  Nash  v.  Mosher,  . 
19  Id.  436;  Barrett  v.  Warneis  8  Hill  348.  But  a  tortious  /y^-^^^ 
taking  from  the  owner  does  not  divest  his  property,  nor  even  his 
right  to  immediate  possession,  except  when  a  seizure  has  taken 
place  under  legal  process,  and  then  only  so  long  as  the  goods 
are  in  the  legal  custody  of  the  oflScer  or  bailiff.  When,  there- 
fore, a  sheriff  illegally  takes  the  goods  of  one  perso^i  in  execu- 
tion for  the  debt  of  another,  and  sells  and  delivers  them  to  a 
third  person,  the  reason  why  the  owner  cannot  maintain  trespass 
against  the  purchaser  is  not  that  his  right  to  immediate  posses- 
sion is  defective,  but  because  the  purchaser's  taking  is  held  not 
to  be  unlawful.  Replevin  in  the  detinet  may  be  maintained 
against  him.  Nor  is  this  doctrine  peculiarly  applicable  to  the 
case  of  an  illegal  seizure  by  a  sheriff.  K  a  stranger,  not  an 
officer,  tortiously  seize  my  goods  and  afterwards  deliver  them  to 
another,  I  cannot  maintain  trespass  against  that  other  for  the 
same  reason,  though  I  have  a  right  to  their  present  enjoyment, 
and  may  recapture  them.  The  obstacle  in  the  way  of  maintain- 
ing trespass  is  gone,  however,  when  the  goods  are  not  taken  by 
delivery  from  the  first  wrongdoer,  or  where  the  defendant  is  not 
a  bailee.  If  he  has  acquired  the  actual  possession  by  trespass, 
even  upon  the  first  trespasser,  he  is  responsible  to  the  owner  in 
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trespass :  Acker  v.  Campbell,  23  Wend.  873 ;  1  Sid.  438 ;  8  Hill 
149 ;  or  if  by  fraud. 

In  the  present  case  the  wrong  complained  of  was  not  the 
illegal  seizure,  by  the  sheriff,  of  the  lumber  as  CottreU's.  It 
was  for  an  alleged  subsequent  act  of  the  defendants  in  taking 
and  removing  it,  an  act  done  some  time  after  the  sheriff's  sale. 
When  the  sheriff  sold,  no  actual  delivery  was  made  to  the  pur- 
chaser. The  lumber  remained  all  unmoved,  and  a  part  of  it 
upon  a  lot  of  one  of  the  plaintiffs.  Indeed,  the  sheriff  appears 
to  have  testified  that  he  only  sold  CottreU's  interest  in  it.  Under 
these  circumstances,  it  was  not  for  the  court  to  say  that  the 
subsequent  removal  of  the  lumber  was  a  receiving  from  the 
sheriff,  and  that  consequently  there  was  no  unlawful  taking,  and 
that  the  defendants  were  entitled  to  a  verdict ;  and  especially 
was  it  not  for  the  court  so  to  say  when  the  plaintiffs'  claim  was 
in  part  for  carrying  away  lumber  not  sold  by  the  sheriff,  as 
appears  from  the  charge  of  the  learned  judge,  and  as  there  was 
evidence  that  all  the  lumber  was  not  sold.  This  alone  would 
justify  the  refusal  to  affirm  the  defendants'  point,  even  if  it 
were  beyond  doubt  that  Humphrey  took  all  that  he  purchased 
by  delivery  from  the  sheriff.  But  there  was  no  necessary  con- 
structive connection  between  the  possession  of  the  sheriff  and 
that  subsequently  taken  by  the  defendants.  In  Higginson  v. 
York,  6  Mass.  341,  the  case  was  that  one  Phinney  having  entered 
the  close  of  B.,  and  cut  cord  wood,  sold  it  to  one  Kenniston, 
who  afterwards  went  with  York  the  defendant  to  the  close  and 
removed  the  wood,  without  any  knowledge  that  a  trespass  had 
been  committed  by  Phinney.  It  was  yuled  that  the  value  of  the 
wood  might  be  recovered  against  the  defendant  in  trespass.  The 
taking  was  unlawful,  though  the  wood  had  been  purcnased  from 
the  first  trespasser,  for  it  was  not  obtained  by  immediate  deli- 
very. 

The  remaining  assignment  of  error  is  that  the  court  submitted 
to  the  jury  to  find  whether  the  defendants  took  the  plaintiff's 
lumber  from  the  eddy  lot,  drawn  after  Cottrell  left,  when  there 
was  no  evidence  of  such  taking.  The  evidence,  however,  is  not 
certified  to  us,  and  it  is  not  all  on  our  paper-books.  We  cannot 
therefore  say  that  no  such  evidence  was  ^iven. 

The  judgment  is  affirmed. 
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Compensation  of  Trustees. — LiahiUty  for  Interest. 

1.  A  trustee  cannot  claim  compensation  for  services  self-imposed,  and 
resulting  from  his  own  wron^. 

2.  A  trustee  is  liable  for  interest  on  moneys  received  by  him,  which  he 
neither  invested  nor  paid  over  in  compliance  with  the  duties  of  his  trust 

Appbal  from  the  Common  Pleas  of  Philadelphia. 

This  was  an  appeal  by  Jacob  Stearly  from  the  decree  of  the 
Common  Pleas  upon  his  final  account  as  trustee,  and  administrator 
c.  t  a.  under  the  will  of  Henry  Apple,  deceased. 

Jacob  Stearly  was,  on  the  8d  of  April  1830,  appointed  trustee 
under  the  will  of  Henry  Apple,  and  as  such  filed  accounts  annu- 
ally, which  were  admitted  to  be  correct,  and  receipts  and  acquit- 
tances given  by  the  parties  in  interest  until  after  the  death  of  the 
widow,  which  took  place  in  1860. 

In  the  month  of  March  1851,  claiming  to  act  as  trustee,  and 
also  as  administrator  of  the  estate  of  the  decedent,  having  obtained 
an  order  of  sale  from  the  Orphans'  Court,  he  made  sale  of  the 
said  estate,  then  consisting  of  ground-rents,  and  of  two  other 
pieces  of  real  estate.  The  amount  of  said  sale,  as  returned  by 
the  trustee,  was  $23,873.40.  The  only  parties  interested  in  the 
trust  property  were  Solomon  and  Daniel  Apple,  who  were  entitled 
to  one  half,  and  the  grandchildren  of  the  testator  (represented 
by  their  respective  guardians,  Amor  Walker  and  Jesse  Alexander), 
who  were  entitled  to  the  other  half  among  them.  In  the  return 
of  sale  made  to  the  Orphans*  Court,  made  February  6th  1852, 
the  two  pieces  of  real  estate  were  returned  as  sold  to  Walker  and 
Alexander.  The  one,  at  Fourth  and  Brown  streets,  for  $8500  ; 
thex>ther,  on  Germantown  Road,  for  $3125.  After  this  sale  a 
statement  of  the  trust  property  was  made  by  the  trustee,  and 
Solomon  and  Daniel  Apple  agreed  that  the  guardians  of  the 
minors  should  have  the  said  properties  at  the  prices  mentioned, 
while  the  cash  proceeds  of  the  sale  should  be  paid  to  them ;  upon 
this  agreement  they  received  one-half  of  the  sum,  $23,873.40, 
less  ten  per  cent.,  which  they  allowed  the  trustee  to  retain  for 
his  commissions.  This  arrangement  appears  to  have  been  in  ac- 
cordance with  an  agreement  made  in  December  1851,  by  which 
Solomon  and  Daniel  Apple  consented  that  Walker,  representing 
the  minors,  should  have  the  Fourth  and  Brown  streets  property 
for  the  amount  named. 

The  guardians  claimed  to  receive  from  the  trustee  the  two 
properties  bought  by  them,  but  he  refused  to  convey  to  them 
unless  a  commission  of  ten  per  cent,  on  the  whole  proceeds  of 


Digitized  by 


Google 


526  SUPREME  COURT  iPhOaddphia 

[Stearl/s  Appeal.] 

the  property  should  be  allowed  to  him,  he  alleging  that  they  had 
agreed  to  such  an  allowance.  The  guardians  denied  that  any 
such  agreement  was  ever  made,  and  upon  his  continued  refusal 
to  convey  the  properties  without  the  payment  to  him  of  the  pur- 
chase-money, or  the  allowance  of  his  claim,  applied  for  and 
obtained  from  the  Orphans'  Court  an  order  upon  him  to  convey 
the  Fourth  and  Brown  streets  property  to  them,  which  was  ac- 
cordingly done. 

In  June  1853,  pending  this  dispute,  and  before  the  order  of 
the  court  was  obtained,  the  trustee  filed  an  account,  in  which  he 
claimed  credit  for  the  commission  of  ten  per  cent,  on  the  amount 
of  property  in  his  hands.  In  this  account  he  charged  himself 
with  the  amount  of  the  house  and  ground  rent  collected  between 
the  16th  of  March  1848  and  the  date  of  the  sale  of  the  trust  estate, 
and  with  interest  during  the  same  time  upon  9^00  money  in  his 
hands,  balancing  this  debit  by  credits  for  taxes,  repairs,  counsel 
fees,  legal  expenses,  &c.,  and  annual  payments  of  the  net  income 
to  old  Mrs.  Apple  and  to  Messrs.  Walker  and  Alexander,  the 
guardians.  He  also  charged  himself  with  the  gross  proceeds  of 
the  sale  of  the  trust  estate,  exclusive  of  the  properties  at  Fourth 
and  Brown  streets  and  on  the  Oermantown  Road,  and  the  princi- 
pal of  the  $400  above  mentioned,  claiming  also  the  following 
credits,  viz.: 

Expenses  of  sale  of  trust  estate  $362.05 ;  a  commission  of  ten 
per  cent,  on  the  ^oss  amount  of  the  sale  of  the  trust  property, 
including  the  real  estate  at  Brown  and  Fourth  streets  and  on  the 
Germantown  Road,  $2427.34;  amount  paid  Solomon  Apple  and 
Daniel  Apple  in  full  settlement  of  their  portion  of  the  estate, 
810,722. 

This  account  also  contained  a  statement  of  house  and  ground 
rents  collected  from  the  real  estate  above  mentioned  after  the 
sale,  amounting  to  $721,  and  he  claimed  credit  for  taxes,  repairs, 
&c.,  for  $102.29,  and  also  a  commission  of  ten  per  cent,  on  the 
amount  of  collections. 

The  account  was  referred  to  William  D.  Baker  as  auditor,  to 
adjust  it  and  report  distribution.  In  his  first  report,  the  auditor 
struck  out  the  following  credits,  viz.: — 1.  Commission  of  ten 
per  cent,  on  the  gross  amount  of  the  sale  of  the  trust  estate, 
$2427.34.  2.  Two  items  of  $265.90  each,  claimed  to  have  been 
paid  to  the  guardians  May  8th  1852,  as  their  share  of  the  year's 
income,  but  which  was  not  paid,  making  $581.80.  3.  One-half 
the  commission  of  ten  per  cent,  charged  on  the  collection  of  house- 
rents  before  the  sale,  which,  with  interest  to  March  1856,  was 
equal  to  $332.22,  which,  with  certain  surcharges,  left  in  the  hands 
of  accountant  a  balance  of  $5258.15,  and  which  (less  the  expenses 
of  audit)  was  distributed  to  the  guardians. 

To  this  report  exceptions  were  filed  for  the  accountant.     The 
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Common  Pleas  sustained  several  of  the  exceptions,  and  recommitted 
the  account  to  the  auditor  for  correction  and  re-examination, 
according  to  the  principles  stated  in  an  opinion  which  was  filed. 
The  account  was  then  restated  by  the  auditor,  in  which  account- 
ant was  charged  with  the  proceeds  of  the  sale  of  the  real  estate 
(except  the  Germantown  Road  property),  and  the  reserve  ground- 
rents  which  were  withheld  from  the  cestui  que  trusty  and  with  the 
$400  which  had  been  for  some  time  in  the  accountant'iS  hands, 
making  together  $21,148.40,  and  credited  with  the  following 
items,  viz. : — 1.  Expense  of  selling  real  estate,  $352.05.  2.  The 
share  of  Solomon  and  Daniel  Apple  in  full,  $10,722.  8. 
Amount  retained  as  commission  on  S.  and  D.  Apple's  share  of  net 
proceeds  of  real  estate,  to  wit,  the  difference  between  $10,722, 
paid  as  above,  and  $11,960.67,  which  was  one-half  the  net 
proceeds  of  sale  of  real  estate,  as  also  credit  for  the  property  on 
Fourth  and  Brown,  which  had  been  debited  in  the  account  and 
conveyed  to  the  guardians,  leaving  a  cash  balance  in  the  hands 
of  accountant  belonging  to  the  guardians'  half  of  the  estate. 

To  this  the  auditor  added  interest  from  March  8th  1852, 
$190.77,  and  then  surcharged  the  accountant  as  follows : — 1.  To 
interest  on  $8500,  the  valuation  of  the  Fourth  and  Brown  streets 
property  from  January  2d  1853,  (the  date  of  the  last  item  of 
rent  charged),  down  to  the  time  it  was  conveyed  to  the  guardians, 
$340.  2.  To  four  years*  ground-rent  on  the  Germantown  Road 
property,  $880,  to  which  was  added  $92.40  interest  on  semi- 
annual collections.  3.  The  two  items  of  $265.90,  said  to  have 
been  paid  the  guardians  March  8th  1852,  $531.80,  with  $175.45 
interest  from  March  8th  1852.  4.  Surcharge  of  commissions 
upon  collections  of  rents  collected  before  sale,  viz.,  one-half  the 
amount  of  per  centage  charged  upon  one-half  the  amount  of  rents 
collected,  $163.11.  5.  Balance  of  rents  collected  from  the 
property  sold  to  guardians  after  sale  (debited  in  account  after 
deducting  expenses  and  credits  claimea  against  it),  $618.71,  to 
which  was  added  $157.77,  interest  from  June  2d  1855,  date 
of  last  item.  6.  One-half  expense  of  audit,  $162,  making 
together  $3571.19.  From  which  he  deducted  $55,  amount  of 
commissions  at  5  per  cent,  allowed  upon  collection  of  ground- 
rents  from  Germantown  road  and  other  property,  leaving  a  net 
balance  of  $3516.19,  which  was  distributed  as  before. 

In  reviewing  this  report  the  Common  Pleas  decided  in  sub- 
stance that  nothing  could  be  properly  included  in  the  account 
which  was  not  in  existence  when  it  was  referred  to  the  auditor 
in  September  1853,  striking  out  the  charge  of  $8500  for  the 
Fourth  and  Brown  street  property,  which  was  not  sold  by  ac- 
countant until  February  7th  1854,  with  the  interest  charged 
thereon,  $340.  The  four  years*  rent  on  the  Germantown  Road 
property  and  interest  thereon,  making  $972.41,  and  the  items 
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of  8110.77,  $175.45,  and  $157.77,  for  interest  brought  down  to 
1858,  all  which,  with  the  question  of  the  ten  per  cent,  commis- 
sions, the  court  held  were  proper  for  consideration  in  a  subse- 
quent account.  The  division  of  the  expenses  of  the  audit  was 
allowed,  and  a  decree  made  in  accordance  with  this  opinion,  Feb- 
ruary 20th  1858.  The  trustee  then  appealed  to  the  Supreme 
Court,  where  the  decree  of  the  Common  Pleas  was  aflfirmed,  Feb- 
ruary 28th  1859,  at  the  costs  of  the  appellant.  On  the  26th  of 
March  1859,  a  rule  for  an  attachment  against  the  trustee  for 
not  paying  the  amount  due  to  the  cestui  que  trust,  was  made  abso- 
lute, under  which  he  paid  to  the  guardians  $1591.68,  the  sum 
due  as  per  decree,  with  interest  and  costs. 

On  the  2d  of  April  the  trustee  filed  what  was  intended  as  a 
final  statement  and  settlement  of  his  trust.  The  items  on  the 
debit  side  from  June  6th  1853  to  February  19th  1854  inclusive 
(except  one  of  $110)  consisted  of  house-rent  collected  from  the 
property  at  Fourth  and  Brown  streets,  between  the  date  of  the 
previous  account  and  the  conveyance  to  the  cestui  que  trust, 
amounting  to  $300.37.  The  $110  was  ground-rent  from  the 
Germantown  Road  and  Cadwalader  street  property,  from  the 
date  of  the  previous  account  until  the  ground-rents  were  assigned 
to  the  cestui  que  trust. 

There  were  also  debits  of  $8500  and  $3125,  the  prices  at 
which  he  returned  the  property  at  Fourth  and  Brown,  and  that 
at  Germantown  Road  and  Cadwalader  street,  as  sold  to  the 
guardians.  Also,  one  for  ground-rent  and  interest,  $511.70, 
without  saying  whence  it  was  derived.  Error  in  former  account, 
$531.80  (admitted  to  be  wrong),  and  an  error  on  item  $681.17, 
in  former  account  of  $546.61.  Among  the  credits  claimed  were 
as  follows:  Paper-book  to  Supreme  Court,  $10;  counsel's  fee, 
$50 ;  witnesses  at  audita  $15.50 ;  making  out  writing  and  cita- 
tion in  court,  $8.26 ;  counsers  fee  in  Apple's  Estate,  $20 ;  which 
were  objected  to  as  expenses  incurred  by  trustee  for  his  own 
private  interests.     This  objection  was  sustained  by  the  auditor. 

The  trustee  claimed  credit  for  $5,  paid  for  making  copy  of 
the  former  report ;  $12  for  writing  and  recording  the  deeds  by 
which  W.  H.  Stearly  conveyed  the  ground-rents  reserved  on  the 
Germantown  Road  property  to  the  trustee ;  as  also  $162.50  for 
half  the  expenses  of  the  former  audit ;  and  $176.02  for  half  the 
expense  of  selling  the  real  estate ;  all  which  were  objected  to  and 
disallowed  by  the  auditor. 

There  were  also  credits  for  commissions  claimed  by  the  trustee, 
amounting  to  $1580.86.  The  largest  item  of  this  class  was  one 
of  $1162.50,  being  ten  per  cent,  on  the  amount  of  the  sales  of 
the  Fourth  and  Brown,  Germantown  road,  and  Cadwalader  street 
properties.  This  was  claimed  in  virtue  of  the  alleged  agreement 
with  the  cestui  que  trusts  in  1830,  and  which  he  averred  had  been. 
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acquiesced  in  until  1852.  This  the  guardians  refused  to  allow, 
as  it  was  the  prominent  matter  between  the  parties  under  the 
previous  account. 

This  item  the  auditor  rejected,  on  the  ground  that  there  was 
no  agreement  of  this  kind  proved,  at  least  so  far  as  the  guardians 
were  concerned ;  and  because,  also,  he  had  forfeited  his  commis- 
sions by  misconduct  in  retaining  the  estate  in  his  own  hands  for 
the  purpose  of  enforcing  his  unfounded  demands,  and  thus  occasion- 
ing expensive  and  protracted  litigation,  &c.  The  other  claims 
of  $166.11,  ^f72.10,  ^f51.17,  ^fl29.08  for  commissions  before 
account  was  filed,  and  on  ground-rent  and  interest  collected,  were 
also  rejected. 

The  auditor  then  surcharged  the  accountant  with  $15,  received 
as  ground-rent  on  a  lot  in  Apple  street,  but  retained  by  account- 
ant as  indemnity  against  a  covenant  which  he  had  made  to  hold  the 
purchaser  harmless  on  account  of  an  outstanding  ground-rent. 
He  was  also  surcharged  with  interest  on  the  trust-money  in  his 
hands,  from  the  time  of  receipt  until  the  filing  of  this  account. 
Certain  credits  for  Supreme  Court  expenses  were  rejected  and 
the  account  restated,  showing  a  balance  of  $3007,  which,  after 
after  deducting  $150  for  expenses  of  audit,  was  distributed  in 
equal  shares  to  Amor  Walker  and  Jesse  Alexander,  the  guardians 
of  testator's  grandchildren. 

To  this  report,  Q-oodman  and  Hirst  for  accountant,  and  Mr. 
Qotoan  for  the  guardian,  filed  exceptions,  but  they  produced  no 
change  in  the  decision  of  the  auditor.  The  Common  Pleas,  in 
reversing  the  auditor's  report,  made  the  following  decree : — 

^^  And  now,  June  30th  1860,  this  case  having  come  on  to  be 
heard  upon  exceptions  to  the  report  of  the  auditor,  filed  Decem- 
ber 10th  1859,  and  having  been  argued  by  counsel,  it  is  adjudged 
and  decreed  that  so  mucn  of  said  report  as  denies  commissions 
to  the  accountant  be  set  aside,  and  that  commissions  at  the  rate 
of  three  per  cent,  be  allowed  upon  the  sum  of  $11,625,  the  pro- 
ceeds of  the  two  properties  sold  by  him,  to  wit,  $348.75,  and 
that  the  item  of  $511.70  be  stricken  from  the  amount  charged 
against  the  accountant,  said  item  having  been  improperly  included 
in  his  account,  which  sums  being  deducted  from  the  balance  of 
$2664.60,  as  stated  by  the  auditor,  will  leave  the  sum  in  the 
hands  of  the  accountant, 

"  On  the  2d  of  April  1858,  $1804.15 

"  To  which  interest  being  added  up  to  the  2d  of 
December  1859  (two  years  and  eight  months,)  180.41 

"  Will  show  the  entire  amount  due  him  to  be  $1984.56 

It  is  further  decreed  that  the  expenses  of  the  audit  be  paid  out 
of  the  funds  of  the  estate,  and  that  the  said  sum  of  $1984.56 
be  paid  by  the  accountant,  as  follows,  viz. : 

^Wr.— 84 
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*^  Auditing  expenses^  $150.00 

"  To  Amos  Walker,  guardian,  917.28 

<<  Jesse  Alexander,  guardian,  917.28 

1984.56" 
The  case  was  then  removed  into  this  court  as  aboye  stated 
where  the  following  matters  were  assigned  for  error : — 

1.  The  court  below  erred  in  disallowing  commissions  to  tiie 
appellant. 

2.  The  court  below  erred  in  charging  appellant  with  interest 
on  the  sums  in  the  account  stated  by  the  auditor. 

8.  The  court  below  erred  in  disallowing  the  sums  charged  in 
the  appellant's  account  for  counsel  fee  and  necessary  expenses. 

4.  The  court  below  erred  in  awarding  the  $125  mentioned  in 
the  report  as  the  proceeds  of  the  sale  of  ground-rent  without 
proyiding  for  indemnity  to  the  appellant. 

5.  The  court  erred  in  decreeing  the  whole  balance  to  the 
appellees,  instead  of  one-half,  and  in  charging  appellant  with 
interest  upon  interest. 

6.  The  court  erred  in  charging  the  accountant  with  $22.72 
and  $44,  sums  allowed  in  the  former  decree. 

Jame$  Goodman  and  WiUiam  L.  Evrst^  for  appellant. 

Jame%  E.  Qowan^  for  appellees. 

The  opinion  of  the  court  was  deliyered,  March  25th  1861,  by 
Thompson,  J. — The  accounts  of  this  appellant  haye  been  so 
often  before  auditors  and  courts,  it  would  be  strange  if  anything 
still  remained  for  serious  controyersy.  After  a  careful  study  of 
all  the  reports,  and  the  opinions  of  the  courts  upon  them,  and 
making  ourselyes  acquainted  with  all  the  proceedings  from  first 
to  last  in  this  troublesome  trust,  and  so  with  the  merits  of  the 
exceptions  now  before  us,  we  are  con&trained  to  say,  that  we  see 
nothing  to  change  or  modify  in  the  decree  of  the  Common  Pleas. 
The  reasons  dyen  by  the  auditor  for  the  non-allowance  of  com- 
missions on  tne  sum  of  $1290.87  are  satisfactory.  It  plainly 
appears  that  the  collection  of  the  rents,  aggregating  that  sum, 
was  an  unnecessary  and  self-imposed  duty,  resulting  from  what 
might  be  called  a  penrerse  withholding  of  a  conyeyance  of  the 
property  from  whence  they  were  deriyed.  Had  the  conyeyance 
been  made,  the  collections  would  not  haye  been  required  to  haye 
been  made  by  the  appellant.  Under  such  circumstances,  the 
trustee  could  not  claim  compensation  for  senrices  resulting  from 
his  own  wrong.  Nor  do  we  see  any  error  in  charing  him  with 
the  interest  on  the  sums  so  receiyed.  If  he  neither  inyested  them 
nor  paid  them  oyery  he  is,  according  to  eyery  precedent,  charge- 
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able  wiA  interest — there  being  no  pretence  th&t  diere  were 
debts  liable  to  call  for  payment  out  of  them«  Nor  can  we  say 
that  there  is  error  in  any  other  part  of  the  interest  account. 
The  result  may  be  somewhat  severe  on  the  appellant^  but  he 
mighty  we  think,  have  avoided  much  of  the  severity  if  he  had 
been  less  litigious  himself. 

We  have  not  been  able  to  comprehend  the  objection  to  the 
distribution,  even  if  the  appellant  nad  a  right  to  make  it.  The 
guardian  of  the  children  of  Walker  and  of  Alexander  were 
entitled  to  the  balance  of  the  estate ;  the  Apples  having  already 
received  their  share,  and  the  distribution  was  so  decreed,  and  it 
was  right. 

In  consideration  of  the  pendency  of  the  exceptions  and  the 

nature  of  the  case,  we  will  affirm  the  decree  of  the  Common 

PleaSy  without  calculating  interest  since  the  date  of  the  decree. 

Now,  to  wit,  March  25th  1861,  the  decree  of  the  Court 

of  Common  Pleas  affirmed,  as  of  June  80th  I860. 

without  interest  from  this  date.     The  costs  to  be  paid 

by  the  apoellant. 


Garrison's  Appeal.  Im  w 

Verdict  on  Feigned  luue. — SJfeot  of. 

The  finding  of  the  jury  in  a  feigned  issue  directed  to  ascertain  certain 
facts  oonneoted  with  the  distribation  of  the  proceeds  of  a  sheriff'!  sale,  is  oon- 
olusiye,  anless  roTersed  on  writ  of  error,  and  cannot  be  reviewed  on  an  appeal 
to  this  court  from  the  dbtribution  made  in  aooordanoe  with  the  yerdiot. 

Error  to  the  Common  Pleas  of  Allegheny  county. 

This  was  a  feigned  issue  directed  by  the  court  to  determine 
certain  facts  connected  with  the  distribution  of  the  proceeds  of 
certain  real  estate  in  the  city  of  Pittsburgh^  sold  by  tne  sheriff  as 
theproperty  of  James  Blakely. 

The  case  was  this :  James  iBlakely,  who  was  extensively  en- 
aged  in  business  in  Pittsburgh  as  a  banking  broker,  &c.,  on  the 
1th  of  October,  1854,  made  a  deed  to  John  J.  Mitchell,  trustee 
of  Mrs.  Susan  Blakely,  his  wife,  for  two  pieces  of  property,  to 
wit,  his  family  mansion  and  ten  or  eleven  acres  of  ground  situate 
in  Collins  township,  and  a  lot  with  a  three-story  brick  house, 
upon  the  corner  of  Cherry  alley  and  Third  street,  in  the  city  of 
Pittsburgh.  At  this  date  he  was  largely  indebted.  The  pro- 
perty conveyed  was  valued  in  the  opinion  of  witnesees  at  from 
f  10,000  to  9I&9OOO.  The  property  thus  conveyed  was  sub- 
ject to  a  mortgage  for  $1750,  in  favour  of  T.  J.  Ilodman.     The 
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considerations  mentioned  in  the  deed  were,  fi^e  dollars  and 
natural  love,  &c. 

After  making  this  settlement  upon  his  wife,  he  continued 
in  business  until  the  25th  day  of  November,  A.  D.  1857,  when 
he  failed,  and  made  an  assignment  for  the  benefit  of  his  cred- 
itors. 

After  the  assignment,  to  wit,  upon  the  4th  day  of  December, 
A.  D.  1857,  Blakely  and  his  wife  executed  a  mortgage  to  James 
C.  Cummins,  the  defendant,  for  the  sum  of  $3500.  James  C. 
Cummins  afterwards  purchased  the  mortgage  in  favour  of  T.  J. 
Rodman,  obtained  judgment  and  execution  thereon,  and,  upon 
lev.  facias  820,  April  Term  1858,  sold  the  mansion-house  and 
grounds,  and  purchased  the  same  in  his  own  name,  for  the  sum 
of  $6100.  The  sheri£r  made  a  special  return,  appropriating  the 
money  realized  upon  the  sale  as  follows :  first,  $2062.99  to  the 
Rodman  mortgage,  and  $3585.16  to  the  Cummins  mortgage  of 
4th  of  December  1857.  To  this  latter  portion  of  the  special 
return,  B.  Burns,  Samuel  Garrison,  and  James  Brady,  lien- 
creditors,  filed  exceptions. 

The  claim  of  Samuel  Garrison  was  a  judgment  to  July  Term 
1851,  which  was  a  lien  at  the  date  of  the  deed  from  Blakely  to 
his  wife,  but  which  lost  its  lien,  not  being  revived  until  June  26th 
1857*  The  claim  of  B.  Bums  was  a  judgment  entered  Novem- 
ber 24th  1857,  for  $1000,  and  was  for  a  debt  contracted  before 
1850.  The  claim  of  James  Brady  was  a  debt  contracted  after 
October  11th  1854,  for  which  judgment  was  obtained  November 
24th  1867,  for  $1021.26. 

The  court  ordered  an  issue  between  Bums,  Garrison,  and 
Bradv  as  plaintiffs,  and  James  C.  Cummins  as  defendant,  to  try 
and  determine  the  following  facts.  The  affirmative  of  the  issue 
to  be  upon  plaintiffs. 

First.  Whether  the  said  deed  was  or  was  not  voluntary  and 
without  valuable  consideration. 

Second.  Whether,  at  the  time  of  making  the  said  deed,  James 
Blakely  was  or  was  not  largely  indebted,  and  had  made  the  same 
in  contemplation  of  insolvency,  and  with  intent  to  hinder,  delay, 
or  defraud  his  creditors,  and  has  since  become  insolvent. 

Third.  Whether  the  mortgage  by  Blakely  and  wife  to  Cum- 
mins was  or  was  not  without  valuable  consideration,  and  whether 
said  Cummins  had  or  had  not,  at  the  time  of  taking  of  said 
mortgage,  notice  that  the  said  deed  was  voluntary  ana  without 
valuable  consideration,  and  executed  as  aforesaid,  in  contempla- 
tion of  insolvency,  if  such  be  the  fact. 

The  jury  found  the  first  issue  in  favour  of  the  plaintiffs. 

The  second  issue  in  favour  of  the  plaintiffs,  B.  Burns  and 
James  Brady.    Under  the  direction  of  the  court,  the  jury  limited 
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their  finding  in  favour  of  Bums  and  Brady,  which  direction  was 
tipon  the  authority  of  Byrod's  Appeal,  7  Casey  241. 

The  third  issue  was  found  for  the  defendant. 

The  court  then  granted  the  following  rule : — 

And  now,  to  wit,  rule  on  the  defendant  to  pay  to  the  sheriff 
the  amount  of  money  received  by  him  upon  his  own  mortgage, 
to  wit,  the  sum  of  $500  within  ten  days,  or  that  the  property 
be  resold  by  the  sheriff. 

Afterwards,  April  28th  1860,  the  court  made  the  following 
order : — 

And  now,  to  wit,  on  motion  of  B.  P.  Flenniken,  at  whose 
instance  an  order  was  made  on  the  26th  day  of  March  1860,  on 
the  purchaser,  James  0.  Cummins,  to  pay  the  money  to  the 
sheriff,  the  court  rescinds  said  order,  and  grants  leave  to  the 
sheriff  to  pay  the  purchase-money  into  court,  and  the  court 
hereby  further  orders  the  prothonotary  out  of  said  moneys  to 
pay  in  full  the  judgments  of  B.  Bums  and  James  Brady,  and  to 
pay  the  residue,  with  any  other  moneys  paid  into  court  in  this 
case,  to  James  C.  Cummins  on  his  mortgage. 

Same  day  the  money  was  paid  into  court,  and  by  the  prothono- 
tary paid  out  in  accordance  with  the  order  of  the  court.  Prom 
which  order  Samuel  Garrison  appealed  to  this  court,  and  assigned 
for  error  the  order  of  the  court  below,  directing  the  money  in 
court  to  be  paid  to  James  C.  Cummins. 

Mar$hall  ^  Browny  for  appellant. — The  deed  from  Blakely  to 
his  wife  was  without  valuable  consideration,  was  made  in  contem^ 
plation  of^insolvency,  and  with  intent  to  hinder,  delay,  or  defraud 
his  creditors.  ^^  The  fraudulent  intent  as  to  existing  creditors 
is  a  conclusion  of  law,  when  the  deed  is  a  voluntary  one:" 
Shontz  V.  Brown,  8  Casey  128. 

Under  these  circumstances,  Mrs.  Blakely  took  no  title  by  the 
deed  of  the  11th  of  October  1854.  No  valtMble  consideration 
having  passed  between  the  parties,  it  was  not  only  fraudulent  in 
law  to  attempt  the  conveyance  of  any  property  with  intent  to 
hinder  or  delay  his  creditors,  but  it  was  highly  criminal  under 
the  Act  of  12th  of  July  1842,  §  20,  Pamph.  L.  p.  844.  The 
jury  having  found  this  foct,  the  "  conveyance"  carried  no  title 
against  a  creditor. 

^*  A  contract  infected  with  actual  and  positive  fraud,  is  not 
merely  voidable,  but  void;  and  is  incapable  of  confirmation 
without  a  new  consideration :"  Miller's  Appeal,  6  Casey  478,  and 
authorities  there  cited. 

^^  A  voluntary  settlement  is  void  as  to  debts  existing  at  the 
time  it  is  made,  if  the  recovery  of  such  debts  be  delayed,  hin- 
dered, and  defeated  thereby ;  and  if  it  be  set  aside,  not  only 
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existing  debts,  bat  all  subsequent  debts,  will  be  let  in  upon  the 
property  settled:"  Thompson  v.  Dougherty,  12  S.  &  R.  448;  1 
Am.  Leading  Cases  65* 

^'  In  construing  this  statute,  the  courts  have  considered  every 
Conveyance  not  made«on  consideration  deemed  valuable  in  law, 
as  void  against  previoui  creditors  :*'  Sexton  v.  Wheaton,  8  Wheat. 
229;  Shonts  t^.  Brown,  8  Casey  128. 

As  the  appellant,  Samuel  Garrison,  was  a  creditor  of  Blakely 
on  the  11th  of  October  1854,  and  the  same  debt  existed  as  a  lien 
prior  to  and  at  the  date  of  the  mortgage  to  Cummins,  the  court 
should  have  awarded  the  money  to  Garrison,  and  not  to  Blakely. 

Jame$  H.  GdUaghet  and  Jame$  J.  Kuhuy  for  appellee.-^ 
The  contest  in  this  case  is  not  between  Garrison  and  James 
Blakely  or  Mrs.  Blakely,  but  between  James  C.  Cummins  and 
Samuel  Garrison.  At  the  time  the  deed  of  James  Blakely  was 
executed,  Samuel  Garrison  had  a  judgment  which  was  a  lien  upon 
the  property  conveyed  by  it.  The  deed  was  placed  upon  record, 
and  was  notice  to  the  world ;  and  yet  Garrison,  the  appellant, 
had  so  much  confidence  in  the  solvency  of  Blakely  that  he  suf- 
fered the  lien  of  his  judgment  to  expire,  and  lost  the  hold  he  had 
upon  the  property.  He  made  no  objection  to  the  deed  of  BlakelY 
until  the  rights  of  James  0.  Cummins,  the  appellee,  had  attached, 
and  now  seeks  to  have  this  deed  declared  fraudulent  and  void  as 
to  him,  in  order  that  the  rights  of  Cummins  may  be  defeated. 
If  he  suffers  loss,  it  must  be  attributed,  not  to  any  n*aud  of  James 
Blakely,  but  to  his  own  laches  and  neglect* 

The  jury  have  found  the  facts  involved  in  the  second  and 
third  issues,  against  the  appellant.  This  is  decisive  of  the  ques- 
tion. If  the  court  instructed  the  jury  erroneously,  a  writ  of  error 
ought  to  have  been  taken  to  their  charge,  and  the  charge  should 
hiive  been  furnished  to  this  court,  that  they  might  judge  whether 
it  was  or  was  not  erroneous*  If  the  verdict  of  the  jury  was 
wrong,  a  new  trial  should  have  been  asked  for. 

A  deed  without  consideration  is  not  necessarily  fraudulent 
against  a  debt  existing  at  t^e  time  of  its  execution.  The  grantor 
may  have  had  at  the  time  of  the  execution  of  the  deea  other 
property  amply  sufficient  to  pay  all  his  debts,  and  may  have  lost 
It  afterwards  by  imprudence  or  misfortune. 

But  suppose  that,  as  against  the  grantor,  the  deed  may  be 
held  fraudulent  in  such  a  case>  it  is  otherwise  as  to  an  innocent 
person  who  without  any  notice  of  the  fraud  has  taken  deed  or 
mortgage  for  value  from  the  grantee. 

The  jury  have  found  in  this  case  that  the  mortgMC  of  Mr. 
Cummins  was  fbr  value,  and  without  notice  of  frau^  if  any 
existed.    To  deprive  him  of  the  benefit  of  his  mortgjige,  on  the 
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groond  of  a  fraud  in  wKich  he  had  no  part  and  of  which  he  had 
no  notice,  would  be  a  fraud  on  him.  And  especially  this  should 
not  be  done  to  protect  from  loss  one  who  could  not  possibly  have 
been  injured  by  the  fraud,  if  any  existed,  unless  his  own  laches 
had  directly  contributed  to  and  caused  the  injury. 

The  opinion  of  the  court  was  delivered,  Norember  9th  1860,  b^ 
Thompson,  J. — All  the  issues  directed  by  the  court  in  this 
case,  but  one,  were  found  by  the  jury  against  the  appellant,— 
that  one  was  found  in  his  favour,  viz. :  that  the  deed  of  Blakely 
to  his  wife,  of  the  11th  December  1854,  was  voluntary  and  with* 
out  consideration. 

The  appellant*s  case,  therefore,  stands  upon  this  first  issue 
above.  Voluntary  deeds  are  not  void.  They  may  become  so  on 
account  of  existing  indebtedness.  But  that  was  negatived  in 
the  findings  in  this  case,  so  far  as  the  appellant  is  concerned. 
If  there  was  error  in  the  trial  of  the  feigned  issue,  it  should 
have  been  corrected  on  writ  of  error — ^that  issue  is  not  now  on 
review.  As  this  case  is  before  us,  we  see  no  error  in  it,  and  we 
must  affirm  the  decree. 

Decree  affirmed  at  the  costs  of  appellant. 


Appeal  of  St.  Joseph's  Orphan  Asylum.         "is     ssf  j 

Auditor  $  Feei,  hy  whom  PaycMe. 

The  fees  of  an  auditor  are  payable  by  the  party  at  whose  instance  he  was 
appointed,  but  may  be  taxed  and  collected  from  the  losing  party,  as  other 
eosts  are  taxed  and  oolleoted. 

This  was  an  appeal  by  the  St.  Joseph's  Orphan  Asylum,  from 
the  decree  of  the  Orphans'  Court  of  Ch^ier  etmntyy  directinff 
the  asylum  to  pay  the  fees  of  the  auditor  and  other  officers  of 
the  court,  in  the  audits  on  said  estate. 

Henry  Eimber,  executor,  &c.,  of  Henrietta  Deyille,  filed  his 
account  August  6th  1858,  showing  a  balance  in  his  hands  of 
$1566.02.  Amonff  the  credits  claimed  by  the  accountant,  there 
was  one  for  about  $4000,  for  money  lost  by  unayoidable  accident* 

The  asylum,  as  residuary  legatee,  filed  exceptions  to  the 
account.  An  auditor  was  appointed  by  the  court  to  ^^  audit  and 
examine."  There  were  several  hearings  before  the  auditor,  to 
whom  the  matter  was  twice  committed :  witnesses  were  examined 
by  him  and  testimony  taken  in  Philadelphia,  and  costs  thuf 
incurred  amounting  to  $177.02. 
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On  the  12th  of  March  1856,  the  auditor  reported,  finding  a 
balance  due  the  estate  of  J2900.14;  deducting  auditor's  ex- 
penses left  nett  $2741.05.  The  report  required  Mr.  Eimber  to 
pay  the  expense  of  the  audits ;  but  he  had  left  the  state.  The 
auditor,  under  the  above  facts,  obtained  a  decree  that  the  appel- 
lants should  pay  the  expenses  of  the  audits  in  the  first  instance, 
with  the  right  of  recovery  against  Mr.  Kimber.  Prom  which 
decree  the  Asylum  appealed. 

Wm.  L.  Hirnty  for  appellants. — The  right  to  these  costs  is 
statutory,  and,  under  Act  of  29th  March  1819,  are  to  be  "  fixed 
by  the  court,  and  paid  and  taxed  as  other  costs."  The  act  is 
silent  as  to  who  shall  pay  them,  and  should  not  be  construed  to 
inflict  them  on  the  successful  party.  By  analogy,  they  should 
fall  on  the  losing  party.  In  this  case,  the  fund  pays  them,  and, 
to  the  amount  of  $159.01,  the  executor  was  directed  by  a  pre- 
vious order  to  pay.     But  the  appellant  is  not  liable. 

Wayne  McVeigh^  for  appellee. — The  appellant  confounds 
oflBcers*  fees  with  costs  of  the  parties.  They  are  not  alike :  11 
8.  k  R.  248.  He  who  orders  the  service  is  liable  on  an  im- 
plied contract :  7  Watts  186 ;  Brightly  on  Costs  379 ;  18  S.  & 
R.  101. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — The  case  of  the  appellants  is  a  hard  one,  but  that 
will  not  justify  us  in  relieving  them  by  casting  an  equal  or  greater 
hardship  upon  an  officer  of  the  court.  It  was  at  their  instance 
that  he  was  appointed  an  auditor,  and  that  he  performed  the 
services  for  which  they  are  asked  to  pay.  That  they  are  liable 
for  his  fees  is  beyond  question.  The  Act  of  29th  March  1819 
(Stroud  &  Brighth^'s  Purdon  68)  provides  that  the  fees  of  au- 
ditors are  to  be  nxed  by  the  court,  and  to  be  paid  and  taxed 
as  other  costs.  They  are  to  be  paid,  and  they  are  to  be  taxed 
as  other  costs  are  taxed.  Paid  by  whom  ?  The  court  may  com- 
pel the  losing  party  to  pay  them ;  but  if  they  cannot  be  obtained 
from  that  source,  the  auditor  is  not  to  lose  them.  Indeed  the 
Act  of  Assembly  seems  to  look  as  if  they  are  to  be  paid  before 
they  can  be  taxed  as  costs  against  the  losing  party.  Costs  are 
a  party's  expenditures,  and  taxation  of  costs  is  presumably  an 
adjudication  of  what  he  has  expended.  If  he  has  paid  the  fees 
of  an  officer,  he  is  allowed  to  charge  them  as  costs.  If  he  has 
not  paid  them,  he  is  indebted  for  them  until  they  are  paid :  Beale 
V.  Commonwealth,  7  Watts  186 ;  Moore  v.  Porter,  11  S.  &  R.  100. 
In  a  common  law  court  there  can  be  no  judgment  in  favour  of 
an  officer  for  his  fees,  and  if  they  be  not  collected  from  the 
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loser,  he  can  resort  to  the  party  who  employed  him  by  action. 
Not  so  in  equity.  There  the  whole  proceeding  is  under  the 
control  of  the  court.  More  than  one  decree  may  be  made  in  a 
single  suit,  and  a  chancellor  is  not  obliged  to  resort  to  the  aid 
of  a  court  of  law  to  secure  the  payment  either  of  fees  or  costs. 
He  may  make  such  final  or  interlocutory  decrees  as  to  justice 
and  equity  may  appertain.  We  think,  therefore,  there  was  no 
error  in  the  order  that  the  appellants  should  pay  the  auditor's 
expenses  incurred  at  their  instance. 

The  decree  is  affirmed. 
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ABANDONMENT. 

Insurance,  6,  7. 

ACCEPTANCE  OP  SERVICE. 
Attachmint,  1. 

ACCOMMODATION  PAPER. 
Bills  and  Notis,  1. 

ACCOUNT. 

Partnership,  7,  8,  9. 

ACCORD  AND  SATISFACTION. 
Pleading,  1. 

ACCOUNTANT. 

Decedents'  Estates,  10. 

ACKNOWLEDGMENT. 
mortgaoe,  1,  2. 
Sheriff's  Deed,  1. 

ACTION. 

1.  An  action  may  be  mainttuned  in  the  name  of  a  county  treasurer, 
obligee,  on  a  sarpfas  bond  ^ven  on  the  purchase  of  land  for  taxes, 
though  the  interest  of  the  equitable  owner  do  not  appear ;  and  it  is  error 
to  quash  the  writ,  if  unobjectionable  in  form,  service,  and  between  oom- 
potent  parties,  on  the  ground  that  the  interest  of  the  cettui  que  use  ia  not 
set  out  in  the  pleadings.  ^  Crawford  y.  Stewart^  34. 

2.  The  power  of  quashing  writs  should  be  confined  to  proceedings  that 
are  irregular,  defectiye,  oib  improper.    Id. 

3.  In  an  action  for  the  yalue  of  a  lot  of  paying-stones  belonging  to 

Slaintiff,  which  had  been  carried  away  by  the  defendant,  it  is  not  a  yaUd 
efence  that  thej  are  the  property  of  the  state,  because  they  were  gath- 
ered out  of  the  river  Delaware.    SoUiday  y,  Johnson,  380. 

ACTS  AND  DECLARATIONS. 
Declarations. 
Railroads,  1,  2. 

ADMINISTRATOR. 

Decedents'  Estates,  1,  3,  6,  7,  9, 15, 18. 

ADVANCEMENT. 
WIL^  1. 

ADVERSE  POSSESSION. 
Limitations. 

(MS) 
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AFFIDAVIT  OF  DEFENCE. 

Pleading,  2. 

Where  on  aAdaTit  of  deftneo  tsnamd  wi  agreement  to  forbear  suit,  Imt 
diselofled  no  binding  obligation  on  the  part  oi  the  asngnee  to  do  so,  nor 
any  additional  consideraBon  for  inoh  an  agreement,  it  was  held  insaffi- 
oient,  and  that  the  oonrt  Mow  were  right  in  entering  judgment  against 
the  defendant  for  want  of  an  affidayit  of  defence.    Partndge  ▼.  Fairtridgt^  78. 

AFFREIGHTMENT,  CONTRACT  OF. 
Shippiiio,  1,  2,  3. 

AGENT. 

JUSTICB  or  THB  PlUCI,  S. 

ALTERATIONS. 

Insuxanci,  3, 4»  5. 

AMENDMENT. 

It  is  not  error  to  add  the  name  of  a  plaintiff  where  it  has  been  omitted 
by  mistake,  in  order  that  the  parties  to  the  salt  may  correspond  with  the 
contract  declared  on,  where  tne  caose  of  action  is  not  changed,  nor  the 
defendant  injured  in  any  way  by  the  amendment.    HUe  y.  j^n*,  72. 

APPEAL. 

Jusnci  or  thi  Piaci,  7. 

ARBITRATION. 

DaclDSKTS'  ESTATIS,  6. 

1.  Under  tiie  Amicable  Arbitration  Law  of  1836,  an  award  has  no 
greater  effect  than  the  rerdict  of  a  jury,  until  judgment  absolute  be 
entered  upon  it.    Slephent^s  SkeeuUn^i  Afpealt  9. 

2.  Unless  judgment  absolute  be  entered  on  the  lien  docket^  it  cannot 
be  continued  by  seif^  facuu  as  against  subsequent  judgment-creditors 
without  actual  notice^    Hi. 

ASSIGNMENT. 
Error,  4. 
mortgaoi,  1. 

PlRTNiaSHlP,  4. 

ASSIGNMENTS  OF  ERROR. 
Error,  4,  7. 

ASSIGNMENTS  OF  STOCK. 
Railroad,  5. 

ASSIGNMENTS,  WHAT  T6  BE  RECORDED. 
DtBTOR  AND  Creditor,  1,  2*  3,  4»  5,  6, 7. 

PARTMBRSaiP,  4. 

ASSOCIATION. 

Corporation,  4,  5, 10. 

ASSUMPSIT. 

1.  Where  the  declaration  in  an  action  of  OBfwnpni  contains  a  special 
oount  on  a  check  or  note,  with  the  common  counts,  and  the  pleas  are 
payment  with  leate  and  set-off,  the  plaintiff  can  recover  no  more  than 
the  amount  of  the  check  with  interest,  if  he  offer  no  eridence  under  the 
common  counts.     Uhler  y.  Sanderson,  128. 

2.  In  an  action  on  a  check  given  for  keeping  and  feeding  bogs,  the 
drawer  may,  under  the  plea  of  payment  witn  leave,  show  in  defence  an 
overcharge,  deficiency  in  quantity,  Ac.,  as  unliquidated  cross-demands 
growing  out  of  the  same  transaction.    Id, 

3.  Payment  With  leave  is  a  general  issue  plea,  and  with  notice  of 
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ASSUMPSIT. 

special  matter  admits  anything  which  proves  frand,  mistake,  want  or 
failure  of  consideration,  and  shows  that  ex  aequo  ei  bono  a  part  or  whole 
of  the  amount  claimed  should  not  be  reoovered.  Uhler  t.  Sandenony  128. 
4.  The  defendant  is  not  estopped  from  recovering  damages  for  breach 
of  contract,  known  to  him  when  he  gave  the  check  upon  which  suit  was 
brought.    Id. 

ATTACHMENT. 

Execution,  7,  8,  9. 
Dbcidints^  Estatis,  1,  2,  3,  4. 
Error,  8. 

1.  Whether  an  attorney  may  accept  service  of  an  attachment  execution 
'—qucere;  but  appearance  by  the  parties  is  a  waiver  of  defects  in  tiie  eer* 
vice.    Lorens^B  Administrators  v.  King,  93. 

2.  One  firm,  having  a  claim  against  another  firm,  attached  a  debt  due 
to  their  debtors  by  a  third  firm,  who,  as  garnishees,  upon  the  trial  of  the 
attachment,  sought  to  defalk  an  individiwl  debt  due  to  them  by  one  of 
the  firm,  defendants.  Hdd,  that  the  garnishees  had  no  right  to  defa^ 
unless  the  apparently  individual  contract  of  their  debtor  was  a  firm  con- 
tract, or  had  been  made  such  by  the  other  members  of  the  firm.  Norerou 
V.  Benton,  217. 

ATTORNEY  AT  LAW. 
Attachmsnt,  1. 

1.  Although  it  is  said  that  an  attomev  has  a  lien  for  his  fees  upon 
the  money  or  papers  of  his  client  while  they  are  in  his  hands,  and  may 
deduct  therefrom  a  lust  compensation  for  his  services,  this  is  a  right 
to  defalcate  rather  than  a  lien ;  for  the  exercise  of  which,  possession  is 
indispensable.    Dubois'M  Appeal,  231. 

2.  ^ut  he  has  no  lien  on  money  brought  into  court  for  distribution, 
even  though  it  belong  to  his  own  client  ^  Having  none  on  record,  and 
not  being  the  owner  in  any  sense  of  the  lien  which  he  was  instrumental 
in  procuring,  he  cannot  claim  as  distributee.    Id, 

ATTORNEY  IN  FACT. 

1.  Where  the  owner  of  stock  executed  and  delivered  to  a  friend  a  power 

of  attorney,  authorizing  the  person  named  therein  to  transfer  it  to ; 

with  the  understanding  that  it  was  to  be  used  in  satisfaction  of  a  par- 
ticular creditor  of  the  friend,  whose  name  was  afterwards  insertea  in 
the  power  by  him,  Hdd,  that  the  authority  of  the  attorney  was  exhausted 
by  inserting  the  name  of  the  creditor  whose  debt  was  to  be  secured  by  the 
transfer,  and  that  when  that  debt  was  paid,  the  principal  was  entitied  to 
a  return  of  the  stock,  notwithstanding  the  attorney  had  transferred  it  as 
security  for  other  debts,  by  erasing  the  name  first  inserted  and  inserting 
another  in  the  blank  which  had  l^n  left  in  the  letter  of  attorney  when 
it  was  executed.    Denny  and  Exchange  Bank  of  Pittsburgh  v.  Lyim,  98. 

2.  Where  the  stock  was  held  as  collateral  security  for  a  promissory 
note  of  the  attorney  in  fact,  endorsed  by  a  third  party,  and  the  holder 
released  the  endorser  for  Uie  purpose  of  making  him  a  witness  in  a  pro- 
ceeding in  equity,  for  its  recovery  at  the  suit  of  the  original  owner  of 
the  stock,  it  was  held  that  the  stock,  even  if  rightfully  held,  was  released 
by  this  act,  without  the  consent  of  the  owner,  and  could  not  be  held  for 
the  purpose  of  enforcing  payment  of  the  note.    Id. 

AUDITOR. 

EXBCUTION,  11. 

The  fees  of  an  auditor  are  payable  by  the  party  at  whose  instance  he 
,         was  appointed,  but  may  be  taxed  and  collected  from  the  losing  par^,  as 
other  costs  are  taxed  and  collected.  Appeal  of  St.  Joseph's  O^han  Asy- 
lum,5Z5. 


Digitized  by  VjOOQIC 


INDEX.  641 

AYEBAGE  LOSS. 
Shippino,  2. 

AWARD. 

Arbitration,  1, 2. 

BAIL  ON  APPEAL. 

JUSTICI  OF  THI  PlACB,  7. 

BANK. 

Dbbtor  and  Crbditor,  1. 

A  bank  is  responsible  for  mistaking  the  date  of  a  note,  receiyed  for 
collection,  whereoy  it  was  presented  for  payment  before  the  proper  time, 
and  the  endorser  discharged.    Bank  of  JMawcare  Co.  y.  BroomnaU,  135. 

BANK  CHECK. 

Assumpsit,  2. 

BEQUEST. 

Marriaoi,  1. 

BILL  OP  EXCEPTIONS. 

1.  Under  the  rules  of  the  Supreme  Court  (6  Harris),  assi^ments  of 
error  to  the  answer  of  the  court  oelow  to  points,  will  be  dismissed  if  the 
point  do  not  appear  upon  the  paper-book.    Arthurs  ▼.  Smothers,  40. 

2.  Where  the  testimony  which  constitutes  a  bill  of  exceptions  is  re- 
ceived in  the  trial  of  a  cause,  without  objection,  the  court  snould  refuse 
to  sign  the  bill,  but  leave  the  party  to  a  prayer  for  instructions  to  the 
jury  to  disregard  it ;  and  where  the  court  below  allow  the  exception,  the 
Supreme  Court  may  treat  it  as  too  late  and  disregard  it.  DuvalTs  Exe- 
ciUor  V.  Darby,  56. 

BILLS  AND  NOTES. 

Bane,  1. 

Time  eriven  to  the  endorser  of  a  note  or  a  composition  accepted  from 
him  by  the  holder  does  not  discharge  the  drawer ;  yet  the  maker  of  ac- 
commodation paper  is  discharged  to  the  extent  of  the  payments  made  by 
the  endorser  to  the  holder.    £>ve  <&  Son  v.  Brown  Bros.  d>  Co.,  307. 

BOND. 

Error,  4. 

BOOK  ENTRIES. 

Partnirship,  6. 

BOROUGH  STREETS. 
Roads,  4,  5,  6,  7. 

BOTTOMRY  BOND. 
Insurance,  12. 

BRIDGES. 

Corporation,  3. 

CALLS  FOR  SUBSCRIPTIONS. 
Railroads,  3,  4. 

CARELESSNESS. 

Principal  and  Aoint,  1,  2,  3. 

CASES  AFFIRMED,  QUALIFIED.  DOUBTED,  AND  0^  ERRULED. 
Laird  v.  Heister,  12  Harris  453.    AfiBrmed,  Arthurs  v.  BK*athers,  40. 
Bannon  v.  Brandon,  10  Casey  263.    Affirmed,  Brandon  v.  Bannon,  63. 
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GASES  AFFIRMED,  QUALIFIED,  DOUBTED,  AND  OVIBBULED. 

Layman  v.  Beam,  6  Whart.  186.  Qualified,  Lormm^M  JbiminutrtUort 
T.  JTtW  93. 

Bradford's  Appeal,  5  Casey  513.    Affirmed,  EhoadM  y.  ChrdoUy  277. 

Hallowell  v,  Horter,  11  Id.  380.    Affirmed,  Rhoadi  y.  Gordon,  277. 

Auble  V.  Mason,  11  Id.  261.    Affirmed,  Kkoada  y.  Gfordom,  277. 

Walker  v,  Reamy,  12  Id.  410.    Affirmed,  Bhoads  y.  Gordon,  277. 

Lewis  V,  Gorman,  5  Barr  164.  Explained,  Moyer  and  W\fe  y.  Thomoi, 
426. 

CHALLENGE.  PEREMPTOBT. 
Criminal  Law,  1. 

CHARACTER. 

EyiDBNCi,  3.  ' 

CHARTER. 

Corporations,  3,  4,  5. 

CITY  OF  PHILADELPHIA, 

Corporations,  6,  7,  8,  9, 13, 15. 

CODICIL. 

Will,  5. 

COLLATERAL  INHERITANCE  TAX, 
Taxes,  13. 

COLLATERAL  SECURITIES. 
Attornit  in  Fact,  2. 

COLLATERALS,  RELATIVES. 
Will,  12. 
Decidints^  Estates,  12. 

COMPENSATION. 

Dbcbdxnts'  Estatxs,  10. 
Trustees,  4,  7. 

CONDITION. 

Insurance,  1,  2. 
Landlord  and  Tenant,  6. 
Marriage,  1. 

CONNECTIONS. 

Railroads,  6, 7,  8. 

CONSEQUENTIAL  DAMAGES. 
Corporations,  2. 

CONSIDERATION. 
Contract,  1. 

CONSTRUCTIVE  DELIVERY. 
Vendor  and  Vendee,  4,  5. 

CONTINGENT  INTERESTS. 
Trustees,  5. 

CONTRACT. 

Assumpsit,  4. 
Decedents'  Estates,  10. 
Equity,  3. 
Shipping,  1. 
Surety,  1. 

1.  Where  one  surrendered  bis  title  under  articles  of  agreement,  to 
certain  woodland,  in  consideration  of  a  promise  to  conyey  to  bim  ten 
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CONTRACT. 

acres  thereof,  ihe  annrender  wm  a  Talaable  ooasideratien  for  the  oonvey- 
anoe,  and  the  facte,  if  found  by  a  jury,  were  evidence  of  a  reenltin^  tmtt 
in  his  favour :  nor  was  it  decisive  against  him  tiiat  he  has  paid  bat 
little  on  the  articles  of  agreement,  and  was  liable  to  be  tomed  oat  of 
possession.    Plvmer  dh  Ontry  v.  Beed,  46. 

2.  A  pard  contract  ibr  the  exchange  of  land  must  be  proved  by  com- 
petent evidence.  It  cannot  be  inHnred  merely  from  the  declarations  of 
one  of  the  parties.    Taijflor  v.  Henderson^  60. 

3.  Where  there  was  no  proof  of  snch  a  contract  between  tiie  alleged 
parties  to  it,  nor  any  execution  referable  to  that  mode  of  transfer,  nor 
any  actual  possession  taken,  and  the  claimant  did  not  procure  the  assess- 
ment of  the  land  claimed  for  taxes  until  fifteen  or  sixteen  years  after- 
wards, the  sul^equent  declarations  and  acts  of  one  of  tiie  parties  are  enti- 
tled to  no  consideration,  and  the  jury  should  have  been  instructed  that 
the  pluntiff  vras  not  entitled  to  recover.    H, 

4.  Where  the  deed  to  the  defendant  fbr  the  land  claimed  by  the  plain- 
tiff had  been  given  in  evidence  by  him  and  vras  uncontradicted,  but  there 
vras  no  proof  that  it  was  an  execution  of  the  alleffed  exchange  on  the 
part  of  one,  nor  of  a  conveyance  in  consideration  tnereof  on  the  part  of 
the  other,  it  was  held  that  tiiere  vras  no  room  to  infer  from  it  that  a  part 
of  the  land  described  in  it  had  been  acquired  by  the  plaintiff  in  the 
alleged  exchange.    Id. 

CONTRACTOR. 

Hichanic'b  Libv,  2,  3. 

CONTRACT  OF  SUBSCRIPTION. 
Railboads,  1,  2. 

CONTRIBUTION  TO  BOTTOMRY  BOND. 

Insukanck,  1, 2.  ' 

CONYERSION  OF  RIAL  ESTATE. 
Tbvstos,  5,  6. 

CORPORATIONS. 
Railroads. 

1.  Under  an  ordinance  of  the  City  of  Philadelphia,  which  provided  for 
leasing  the  market  stalls  at  public  auction  to  the  hishest  bidc^r  above  the 
minimum  price  fixed  upon  tnem,  who  should  then  become  the  tenant  at 
a  fixed  vearly  rent,  a  tenant  occupied  several  stalls,  paying  a  premium 
above  the  yearly  rent,  which  rent  was  paid  fbr  a  number  ^  years,  until 
they  were  torn  down  bythe  city.  In  an  action  by  him  to  recover  the 
amount  so  paid,  it  vras  Udd, 

(1).  That  he  had  been  but  a  tenant  firom  year  to  year,  acquiring,  by  the 
payment  of  the  excess,  no  greater  interest  than  the  privilege  of  a  choice 
in  the  tenancy. 

(2.)  That  there  was  nothing  in  the  ordinance  which  prevented  the 
authorities  from  making  any  change  in  the  market  premises,  or  which 
amounted  to  an  implied  promise  to  return  the  premiums  paid,  in  case  of 
the  termination  of  the  tenancy.     Wodpj^  v.  UUy  of  Phuaddphia,  203. 

2.  Consequential  damages  may  be  claimed  and  assessed  against  a  cor- 

S oration,  if  their  oiganio  law  require  it    BuckwaUer  v.  Blaek  Bock 
ridge  Co.,  281. 

3.  Where  It  was  provided  in  the  charter  of  a  bridge  company  that 
referees  should  assess  the  damages,  if  any,  which  the  owner  of  a  con- 
tiguous ferry  should  sustain  by  the  erection  of  the  bridge,  it  was  HM^ 
that  the  words  of  the  act  required  the  payment  of  damacesTor  adl  imurious 
consequences,  proximate  and  remote,  to  the  owner  of  tiie  ferry.    Id. 

4.  The  Supreme  Court  will  not  approve  a  charter  for  tiie  incorporation 
of  any  association,  where  the  articles  contain  an  indefinite  statement  of 


Digitized  by 


Google 


54A  INDEX. 

CORPORATIONS. 

the  offences  that  maj  result  in  expulsion :  as  that  any  member  may  be 
expelled  who  commits  any  misdemeanour  or  any  other  act  that  may 
prove  iniurious  to  his  character  or  standing.  Butchers'  Beneficial  As9<h 
ci(Uiont  298. 

5.  The  Supreme  Court  will  not  approve  a  charter  of  incorporation  for 
a  beneficial  society  which  gives  a  majority  of  the  association  power  to 
expel  any  member  **  guilty  of  any  offence  against  the  law"  The  expres- 
sion is  too  general  for  the  purposes  of  such  an  association.  Beneficial 
Association  of  Brotherly  UnUy^  299. 

6.  Under  the  Act  of  April  21st  1855,  the  City  of  Philadelphia  is  liable 
for  damages  which  the  owner  of  land  may  sustain  by  reason  of  the  open- 
ing of  public  streets,  where,  in  accordance  with  the  provisions  of  the  Act, 
an  ordmance  has  been  passed  for  that  purpose,  and  notice  thereof  has 
been  given  as  is  therein  provided,  although  there  has  been  no  actual 
opening  of  the  street.     City  of  Philadelphia  v.  Dickson^  247. 

7.  A  resolution  of  councils,  directing  the  commissioner  of  highways  to 
notify  a  landowner  that  at  the  expiration  of  three  months  they  will  order 
the  opening  of  any  particular  street  through  his  property,  is  such  an 
order  to  open  as  will  authorize  the  assessment  of  damages,  and  establish 
the  right  to  sue  therefor,  after  the  expiration  of  one  year  from  the  con- 
firmation of  the  assessment    Id» 

8.  The  City  of  Philadelphia  has  no  le^Iative  authority  to  enter  liens 
for  culverting  done  within  the  limits  of  the  old  city;  nor  can  the  Supreme 
Court  sustain  liens  entered  for  that  purpose,  unless  there  be  express 
auUiority  by  statute.     City  of  PhUadeiphta  v.  Oreble,  339. 

9.  A  municipal  claim  filed  for  the  expense  attending  the  removal 
of  nuisances,  under  the  Act  of  April  7tn  1830,  is  sufficient  in  form, 
though  it  does  not  state  the  time  when  the  work  was  done.  City  of 
Philadelphia  v.  The  Oratz  Land  Co.,  359. 

10.  A  feme  sole  held  stock  in  a  building  association,  in  the  name  of  a 
trustee,  paying  the  monthly  dues  by  an  ajgent,  who  meanwhile  borrowed 
money  from  the  association  to  the  full  value  of  the  shares,  gave  a  mort- 
gage therefor,  and  at  leneth,  had  his  mortgage  satisfied  by  giving  up  the 
stock,  though  it  still  stood  in  the  name  of  her  trustee  untransferrod.  In 
a  bill  in  equity  filed  by  her,  to  secure  the  value  of  the  stock,  it  vras 
Held,  that  the  association  were  liable  therefor.    Larkins's  Appeal,  457. 

11.  Where  the  defendants,  in  the  bill  filed  against  the  association  and 
the  agent,  alleged  a  parol  transfer  of  the  stock  by  her  to  the  agent,  but 
failed  to  prove  it,  the  separate  answer  of  the  agent  was  not  evidence  for 
the  association,  though  as  to  him  the  bill  had  been  dismissed.    Id, 

12..  The  complainant  was  not  estopped  by  the  silence  of  her  trustee, 
when  the  agent's  name  instead  of  nis  was  called  to  answer  for  the 
monthl;^  dues:  for  an  estoppel  protects  one  misled  by  silence,  where 
silence  is  a  fraud,  and  the  association  could  not  have  been  misled,  while 
the  shares  stood  upon  their  books  untransferred,  and  in  her  name  as 
cestui  aue  trust.    Id, 

13;.  Where  contracts  under  which  paving  and  curbing  were  done,  fbr 
which  a  lien  was  filed,  expressly  stipulated  that  the  Citgr  of  Philadelphia 
should  be  under  no  expense  for  the  same,  except  for  intersections,  it  is 
not  a  ground  for  charging  the  city  that  she  still  retained  a  market  plat 
in  the  centre  of  the  street.    Howell  v.  City  of  Philadelphia,  471. 

14.  An  objection  to  a  lien  for  want  of  dates  may  be  made  on  demurrer, 
or  on  a  motion  to  strike  off,  but  after  pleading  to  the  scire  facias,  it 
must  be  considered  as  waived.    Id, 

15.  Under  the  new  system  of  culvertine  provided  in  1855,  by  Act  of 
Assembly,  whereby  the  City  of  Philadelphia  was  entitied  to  char^  a<]ya- 
cent  owners  with  part  of  the  cost  of  culvertine  alons  their  respective  lots, 
lotowners  enjoying  the  privilege  of  drainage  into  the  culvert  of  Cohock- 
sink  creek,  are  su^jectea  to  the  customary  assessment  for  its  oonstmotion. 
Lipps  V.  CUy  of  Philadelphia,  503. 
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CORPORATIONS. 

16.  The  Act  of  1855  provided  a  new  role  in  allowing  a  private  assess- 
ment to  ihe  extent  of  seventy-five  cents  per  lineal  foot,  and  in  so  far 
repealed  all  prior  acts  inconsistent  with  it.  Lipps  v.  City  of  Phila- 
ddphia,  503. 

COSTS  OF  SALE. 
Execution,  10. 

COUNTY  TREASURER. 
Action,  1. 
Taxes,  1. 

COURTS. 

Corporations,  4,  5,  8. 
Decedents'  Estates,  7, 17. 
Guardian,  1,  2. 

1.  Where  there  are  disputed  facts  in  a  case,  or  facts  prpveir  from  which 
others  may  or  may  not  be  inferred,  it  is  the  duty  of  the  judge  to  submit 
them  all  to  the  jury  without  instruction  as  to  what  inferences  they  should 
adopt  or  reject,     tvenrich  &  Co.  v.  Heffner,  207. 

2.  A  court  term  is  a  definite  and  fixed  term,  prescribed  by  law  for  the 
administration  of  judicial  duties,  within  which  the  business  of  the  term 
should  be  transacted.    Horion  <k  Heil  v.  Miller^  270. 

3.  Terms  may  be  extended  to  a  period  of  time  outside  of  their  proper 
limits  by  adjournment,  but  the  fixed  term  is  not  thereby  enlarged.    Id. 

4.  Where  a  bond  was  given  in  vacation  conditioned  for  the  appearance 
of  the  obligor  at  the  next  term  of  the  Court  of  Common  Pleas  of  Schuylkill 
county,  Held^  that  the  condition  of  the  bond  was  broken  by  his  failure  to 
comply  within  the  time  fixed  by  law  for  the  commencement  and  duration 
of  the  term.    Id. 

COVENANTS. 

Vendor  and  Vbndii,  2. 

CRIMINAL  LAW. 

1.  Prisoners  are  entitled  to  twenty  peremptory  challenges  only  when 
charged  with  crimes  that  were  felonies  of  deatn  on  the  15  th  of  September 
1786.     Shuater  v.  CommontDeaUh,  206. 

2.  Forgery  was  never  a  felony  of  death,  and  a  prisoner  charged  with 
it,  is  entitled  to  the  same  number  of  challenges  as  are  allowed  in  misde- 
meanours.   Id. 

3.  The  killing  of  one  who  appears  to  be  an  assailant  is  excusable,  if 
there  be  reasonable  apprehension  of  loss  of  life  or  of  great  bodily  harm, 
so  imminent  at  the  moment  of  assault  as  to  present  no  alternative  of 
escaping  the  consequences  but  by  resistance,  though  it  afterwards  appear 
that  there  was  no  actual  danger.    Logue  v.  Commonwealth^  265. 

DAMAGES. 

Assumpsit,  1,  4. 
Corporations,  2,  3. 
Roads,  1,  2,  3,  5. 

DEBTOR  AND  CREDITOR. 

Attorney  in  Fact,  1,  2. 

1.  Under  an  arrangement  between  the  Bank  of  Pennsylvania  and 
certain  other  persons,  acting  for  the  other  city  banks,  the  bank  delivered 
to  them  notes  and  bills  of  exchange  to  about  the  sum  of  $800,000,  as 
collateral  security,  on  condition  that  the  other  banks  should  advance  to 
the  Bank  of  Pennsylvania  $600,000,  by  redeeming  its  notes.  Held,  that 
the  arrangement  was  not  equivalent  to  an  assignment  for  the  benefit 
of  creditors  under  the  Act  of  1818,  and  was  not  therefore  void  because 
unrecorded.     Oriffin  v.  Rogers,  382. 

2  Wr.— 36 
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DEBTOR  AND  CREDITOR. 

2.  Where  partners,  being  heayily  indebted,  transferred  by  deeds  and 
bills  of  sale  tneir  entire  property  to  another  party,  in  consideration  of  the 
satisfaction  of  his  claim  against  them,  and  his  assumption  to  pay  the 
balance  of  the  parchase-money  in  discharge  of  the  debts  due  certain  oUier 
specified  creditors,  the  transaction  and  sde,  if  bond  fidt^  for  a  fair  price, 
and  with  the  honest  intent  to  pay  their  preferred  creditors,  is  not  Toid 
because  certain  creditors  are  preferred,  it  there  was  no  intent  to  hinder, 
delay,  or  defraud  the  others,  which  it  is  exclusively  the  province  of  the 
jury  to  determine,     York  County  Bank  v.  Carter,  446. 

3.  An  insolvent  debtor  may  prefer  one  creditor  to  another,  either  by 
jud^ent,  deed,  or  in  any  mode  except  by  an  assignment  in  trust,  if  his 
motive  be  an  honest  intent  to  pay  the  preferred  debts,  though  the  unpre- 
ferred  creditors  be  delayed  or  wholly  prevented  from  obtaining  pay- 
ment.   Id, 

4.  It  was  not  error  in  the  court  to  charge,  that  if  the  jury  believe  that 
the  price  agreed  to  be  paid  by  the  vendee  was  the  full  value  of  the 
property  at  the  time,  and  the  purchase-money  was  intended  by  both 
parties  to  be  applied  to  the  payment  of  particular  debts  of  the  vendors, 
there  could  be  no  "inference"  that  such  sale  was  intended  to  delay  or 
defraud  unpreferred  creditors,  though  they  were  excluded  by  the  prefer- 
ence of  those  particular  creditors.    Id. 

5.  A  debtor  may  lawfully  sell  his  property,  in  consideration  tiiat  the 
purchase-money  be  paid  to  some  of  his  creditors,  to  the  exclusion  or  post- 
ponement of  others,  if  it  be  done  without  any  fraudulent  design,  and  is  a 
present  application  of  his  property  to  the  payment  of  his  debts.    Id, 

6.  It  was  not  error  in  the  court  to  refuse  to  charge,  that  the  vendors 
being  largely  indebted  at  the  date  of  the  sale  and  transfer,  and  the  vendee 
paying  no  money  at  the  time,  but  only  assuming  to  pay  certain  debts,  to 
the  exclusion  of  others  to  a  large  amount ;  he  took  no  title  by  the  bills 
of  sale  and  conveyances  from  the  vendors.    Id, 

7.  It  was  not  error  in  the  court  to  refuse  to  charge  that  the  transaction, 
sale,  and  transfer  amounted  to  an  assignment  in  trust  for  certdn  preferred 
creditors,  and  was  void  because  it  had  not  been  recorded.  The  papers 
imported  a  sale,  not  the  creation  of  a  trust  for  creditors,  and  thougn  they 
might  have  shown  by  parol  evidence  that  it  was  intended  to  create  a  trust 
for  creditors,  it  was  a  question  of  fact  for  the  jury,  and  not  of  law  for  the 
court.    Id, 

8.  The  declarations  of  the  vendor  and  vendee  at  the  time  of  the 
delivery  of  possession  under  the  sale,  were  admissible  as  part  of  the  res 
gesice,  as  was  the  paper  by  which  the  vendor  assumed  to  pay  the  debts, 
to  rebut  the  allegation  of  fraud ;  and  also  evidence  that  before  the  date 
of  the  sale,  the  vendee  had  borrowed  money  for  the  purpose  of  reloaning 
it  to  the  vendors.    Id, 

DEBTS.  PAYMENT  OF. 
Trustees,  1. 

DECEDENTS'  ESTATES. 
Taxes,  13. 
Will,  1,  7,  8,  11,  12. 

1.  A  legacy  or  distributive  share  may  be  attached  before  any  settle- 
ment of  the  estate  of  the  decedent.     Lorenz's  Adminisiraiors  v.  ^ing,  93. 

2.  Judgment  may  be  had  against  the  administrators  as  garnishees,  if 
they  have  ample  funds  to  pay  the  legacy  after  all  debts  of  the  estate  are 
discharged.    Id. 

3.  A  judgment  held  by  an  administratrix  in  her  own  right  against  a 
legatee,  cannot  be  set  up  against  one  who  attaches  the  legacy  in  the 
hands  of  the  administrator.    Id, 

4.  Where  the  administrators  are  garnishees,  it  is  error  to  enter  judg 
ment  against  them  de  bonis  proprxis.    Id, 
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5.  A  testator  directed  that  his  real  estate,  at  the  written  request  of  a 
majority  of  his  children,  should  be  sold  bj  his  executors,  and  the  proceeds 
equally  divided  between  them.  By  a  codicil,  he  provided,  that  all  the 
rents,  Sog,,  after  the  payment  of  ground-rents,  taxes,  and  necessary 
repairs,  should  be  paia  by  his  executors  to  one  of  his  daughters,  for  the 
term  of  four  years.  This  daughter,  who  was  living  in  one  of  testator's 
houses  at  the  time  of  his  death,  remained  there  about  twenty-one  months 
after  the  termination  of  the  four  years  named  in  the  codicil,  during  which 
time  she  received  the  rents  of  the  other  real  estate,  sometimes  in  her  own 
name,  and  sometimes  as  agent  for  the  executors,  but  without  any  proof 
of  her  appointment  or  recognition  as  agent ;  it  was  Hdd, 

(1.)  That  the  executors,  as  such,  were  not  jointly  responsible  for  the 
rents,  &c.,  which  accrued  after  the  termination  of  the  four  years  named 
in  the  codicil,  nor  severally  responsible,  except  for  rent  actually  received. 

(2.)  That,  after  this  term  haa  expired,  the  devisee,  who  had  been  in  the 
exclusive  receipt  of  the  rents,  became  a  tenant  in  common  with  her  co- 
devisees,  and  was  liable  to  them  for  rents  thereafter  accruing,  and  not  to 
the  executors,  whose  control  over  the  property  had  ended ;  and 

(3.)  That  therefore,  it  was  error  to  charge  the  executors  in  their  account 
for  rents  which  accrued  after  the  termination  of  their  trust  under  the 
will.     CarlUes  Appeal^  259. 

6.  Where  an  administratrix  submitted  a  disputed  matter  connected 
with  the  settlement  of  the  estate  to  an  arbitrator,  who  after  hearing  the 
testimony  made  a  parol  award  deciding  the  controverted  point,  it  was 
Hdd,  that  the  submission  was  proper,  and  the  award  sufficient  to  warrant 
a  credit  in  her  account  in  accordance  with  it.    Peters^s  Appeal,  239. 

7.  Where  a  decree  of  divorce  had  been  vacated  and  annulled  after  the 
death  of  the  husband,  it  was  Hdd,  that  the  wife  was  thereby  restored  to 
her  rights  under  the  marria^,  and  that  a  decree  of  the  register  and 
Register's  Court,  annulling  Tetters  of  administration  which  nad  been 
previously  granted  to  a  stranger,  and  granting  them  to  the  widow,  was 
properly  made.    Boyd's  Appeal,  246. 

8.  A  receipt  given  by  a  distributee  to  an  executor  for  a  sum  "on 
compromise  in  full  of  fdl  claims  and  demands  against  the  estate,''  will 
not  prevent  the  recovery  of  whatever  balance  may  be  actually  due.  A 
receipt  is  always  open  to  explanation.    HorUm's  Appeal,  294. 

9.  The  register  has  power  to  revoke  letters  of  administration  cum 
testamenio  annezo,  improvidently  granted  against  the  rights  of  those 
legally  entitled  thereto ;  and  where,  on  appeal,  and  hearing  de  novo,  the 
decision  of  the  register  is  affirmed  by  the  Register's  Court,  it  matters 
little  whether  the  register  acted  first  in  the  revocation,  or  not.  McCaf- 
Jrey's  Estate,  331. 

10.  Compensation  will  be  allowed  to  an  accountant  for  the  board  of  his 
testator,  where  the  relationship  between  them  was  not  such  as  to  raise  a 
presumption  that  it  was  furnished  gratuitously,  and  there  was  no 
evidence  that  it  was  supplied  in  expectation  of  a  legacy,  although  no 
proof  was  made  of  an  express  agreement  by  the  testator  to  pay  for  board- 
ing and  attendance.     Jv<iU*s  Appeal,  464. 

11.  The  husband  of  a  deceased  wife,  to  whose  daughter  an  estate  in 
fee  has  descended  from  her  mother,  is,  upon  the  dea£  of  the  daughter, 
intestate  and  without  issue,  entitled  to  a  life  estate  in  her  real  estate, 
under  sect.  3  of  the  Act  of  1833 ;  though  by  sect.  9  of  that  Act  he  would 
not  be  entitled  to  an  estate  of  inheritance  as  heir  to  his  daughter,  because 
he  was  not  of  the  blood  of  the  mother,  from  whom  the  estate  descended. 
Moyer  and  Wife  v.  Thomas,  426. 

12.  Real  estate  held  in  fee,  of  which  the  owner  dies  intestate,  descends 
to  his  children  in  fee  simple,  and  by  their  death,  intestate  and  without 
issue,  to  their  next  collateral  relatives  on  the  father's  side,  and  therefore 
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a  bill  by  one  of  the  collateral  relatives  on  the  mother's  side,  praying  for  a 
partition  of  the  property,  was  properly  dismissed.   Walker  y.  Ihinshee,  430. 

13.  The  right  oi  a  widow  to  retain  property  to  the  value  of  $300  out 
of  the  estate  of  her  deceased  husband,  allowed  by  the  Act  of  Assembly, 
is  waived  unless  claimed  before  the  expenses  of  a  full  administration  are 
incurred.  By  claiming  and  taking  but  part,  she  waives  the  residue,  and 
cannot  afterwards  claim  it  out  of  the  real  or  personal  estate  of  deceased. 
Baskin's  Appeal,  65. 

14.  Where  a  widow  took  personalty  as  a  part  of  her  statutory  allowance, 
without  a  formal  appraisement,  and  the  administrator  appraised  and  sold 
the  rest  of  the  personal  estate,  and  appHed  the  proceeds  to  purchase- 
money  of  land  which  was  due  from  the  decedent,  and  took  the  legal  title 
of  the  land  to  the  heirs  and  representatives  of  the  decedent,  it  was  held 
that  her  claim  for  an  appraisement  of  the  real  estate  was  too  late,  and 
that  the  administrator  was  not  bound  to  make  an  appraisement  in  order 
to  give  her  the  balance  of  her  $300,  out  of  the  realty,  or  for  the  purpose 
of  setting  off  any  portion  of  it  to  her.    Id, 

15.  If  a  widow  appropriate  to  her  own  use  three  hundred  dollars'  worth 
of  her  deceased  husband's  personal  property,  she  cannot  recover  damages 
against  his  administrator  for  not  setting  smart  for  her  property  to  that 
amount.    Lyman's  Executors  v.  Byam  and  nife,  475. 

16.  The  Acts  of  April  14th  1851,  and  of  April  13th  1859,  contemplate 
administration,  an  election  of  realty  or  personalty,  and  an  appraise- 
ment for  the  widow ;  and  therefore,  where  a  widow  disregarded  the  legal 
mode  of  procedure,  neither  administering  on  her  husband's  estate  her- 
self, nor  causing  any  one  else  to  do  so,  making  no  election  under  the 
statute,  but  appropriating  the  whole  personalty  to  her  own  use  without 
an  appraisement,  it  was  held  error  m  the  court  below,  in  an  action 
brought  by  her  against  the  administrator,  to  recover  damages  for  not 
netting  out  the  three  hundred  dollars  to  which  widows  are  entitled,  to 
reject  evidence  of  the  value  of  the  goods  taken  by  her.  Before  reoover- 
ing  dami^es,  she  was  bound  to  account  for  what  she  bad  previously 

taken.    Id, 

17.  The  Orphans'  Court  may  order  the  sale  of  the  real  estate  of  a 
decedent,  to  pay  debts,  maintain  and  educate  children,  &c.,  but  not  for 
the  purpose  of  giving  a  widow  her  statutory  allowance.    Id, 

18.  A  demand  by  a  widow  upon  an  administrator  to  set  apart  out  of 
her  deceased  husband's  real  estate,  enou^  to  satisfy  her  claim  of  three 
hundred  dollars,  is  in  time  if  made  before  a  sale  of  the  property  for  the 
payment  of  debts ;  but  a  demand  to  sell  real  estate  for  this  purpose  is 
unauthorized  by  law.    Id, 

DECLARATIONS. 

Debtor  and  Creditor,  8. 
Evidence,  2. 

DEED. 

Wat,  2. 

DEFALCATION. 

AssuvpsiT,  2,  3, 
Attachment,  2. 
Taxes,  5. 

DELIVERY,  ACTUAL  AND  CONSTRUCTIVE. 
Vendor  and  Vendee,  5. 

DESCENT. 

Decedents'  Estates,  12. 

DETENUE. 

Trespass,  2. 
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DISTRIBUTION. 

Execution,  11,  15. 

The  finding  of  the  jury  in  a  feigned  issue  directed  to  ascertain  cer- 
tain facts  connected  with  the  distribution  of  the  proceeds  of  a  sheriff's 
sale,  is  conclusive,  unless  reversed  on  writ  of  error,  and  cannot  be  review- 
ed on  an  appeal  to  this  court  from  the  distribution  made  in  accordance 
with  the  vercUct.     Cfarrison's  Appeal,  531, 

DISTRIBUTION  FEB  STIRPES  AND  PER  CAPITA. 
Will,  14. 

DIVORCE. 

Decedents*  Estates,  7. 
Husband  and  Wife,  5,  6,  7,  8. 

DOCKET. 

Lien,  1. 

DRAWER. 

Bills  and  Notes,  1. 

EJECTMENT. 

Evidence,  4. 

Where  the  writ  in  an  action  of  ejectment  was  indescriptive  except  by 
adjoiners,  and  the  verdict  was  general  for  the  land  descrioed  in  the  writ, 
the  judgment  was  reversed,  on  the  ground  that  the  finding  was  too  vague 
to  sustain  it.    Hunt  v.  McFarland,  69, 

EMERGENCY. 
Poor,  2. 

EMPLOYEES,  RESPONSIBILITY  FOR. 
Principal  and  Agent,  1,  2,  3. 

ENDORSEE. 

Bills  and  Notes,  1. 

ENTIRE  CONTRACT. 

Mechanic's  Lien,  2. 

EQUITABLE  ASSIGNEE. 
Mortgage,  1. 

EQUITABLE  OWNER. 
Taxes,  1. 

EQUITY. 

Corporations,  10, 11, 12. 
Guardian  and  Ward,  2. 
Partnership,  7,  8,  9. 

1.  A  court  of  equity  will  not  interfere  to  redress  any  injury  for 
which  there  is  an  ample  remedy  at  law.  OaUagherY.  Fayette  County 
Railroad  Co.,  102. 

2.  A  railroad  company  will  not  be  restrained  fVom  progressing  with 
the  construction  of  their  road,  and  the  erection  of  the  necessary  buildings, 
in  such  manner  as  they  may  deem  proper,  because  of  the  violation  of 
some  contract  which  they  may  have  previously  made  in  relation  to  it. 

m. 

3.  Where  in  equity  A.  alleged  a  contract  with  a  railroad  company, 
under  which  he  was  to  convey  to  the  company  a  rieht  of  way  over  his 
grounds,  and  a  tract  of  land  for  the  erection  of  a  depot,  and  chareed 
that  in  violation  of  this  contract  the  company  had  purchased  other 
grounds,  and  intended  to  erect  their  depot  thereon,  and  abandon  the 
ground  contracted  for  (which  abandonment  was  denied  by  the  respond- 
ent), and  praying  for  an  injunction,  &o.,  it  was  Held,  that  the  complain- 
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EQUITY. 

aot  was  not  entitled  to  the  relief  prayed  for,  in  equity,  but  must  resort 
to  his  remedy  at  common  law,  or  under  the  Act  of  Assembly  relating 
to  railroad  companies.     OaUagher  v.  Fayette  County  Railroad  Co.,  102. 

4.  Where  a  person  paid  a  mortgage  under  a  mistaken  supposition  that 
he  was  the  owner  of  the  property,  or  that  as  executor  of  bis  deceased 
wife  he  was  bound  to  pay  it,  she  baring  executed  the  mortgage  in  her 
lifetime,  it  was  ?ieldt  that  the  erroneous  supposition  that  he  was  liable  to 
pay  as  the  executor  of  his  wife,  whatever  might  be  said  in  regard  to 
mistake  of  ownership,  was  nothing  but  a  misapprehension  of  the  law, 
against  which  equity  does  not  relieve.    Peters  v.  Florence,  194. 

5.  In  ejectment  to  try  the  title  to  this  property,  the  defendants,  whose 
only  e(]uity  crew  out  of  this  mistaken  payment,  were  not  entitled  to  have 
a  conditional  verdict  found  for  the  plaintiffs,  which  would  require  them 
to  pay  the  amount  of  said  mortgage  before  they  could  gain  possession  of 
the  property.  The  verdict  should  have  been  for  the  plaintiffs  uncondi- 
tionally.   Id, 

6.  In  such  case,  even  if  there  had  been  a  mistake  of  fact  in  the  pay- 
ment of  the  mortgage,  it  would  give  no  equitable  right  in  the  property 
which  would  entitle  the  defendants  to  a  conditioniJ  verdict  agfunst  tnem; 
for  if  the  mistake  had  never  been  made,  the  mortgage  would  be  no  pro- 
tection to  them.    Id, 

ERROR. 

Debtor  and  Creditor,  4,  6,  7. 
Husband  and  Wipe,  6,  6,  7,  8. 
Judgment,  3,  5,  d. 
Railroads,  1. 
Trustees,  6. 

1.  Where  a  judgment  was  opened  for  the  purpose  of  hearing  the  de- 
fence, it  was  held  not  error  for  the  court  to  limit  the  amount  which  the 
plaintiffs  were  entitled  to  recover,  if  at  all,  where  the  jury,  though  left 
tree  to  find  a  verdict  for  that  amount  if  the  evidence  justified  it,  found 
entirely  for  the  defendant.  An  omission  to  indicate  a  larger  basis  of 
recovery  is  of  no  oonse<]^uence,  where  it  appears  that  nothing  was  due. 
Eldred  v.  Hazletft  Administrator,  16, 

2.  Where  defendants  pleaded  that  the  plaintiff  had  in  writing  aereed 
to  surrender  the  bond  in  controversy,  which  had  been  assigned  to  Uiem, 
and  plaintiff  replied  an  estoppel  by  written  acknowledgment  of  the  debt 
by  defendants'  intestate  before  the  assignment,  it  was  held  not  error  to 
admit  evidence  in  regard  to  the  instrument,  because  if  the  alleged  ee- 
toppel  failed,  it  would  then  have  the  effect  to  which  it  was  entitled.    Id, 

3.  Where  the  "instrument''  was  but  an  executory  declaration  without 
consideration  to  surrender  the  bond  on  a  certain  contingency  which  had 
not  happened,  and  without  certainty  as  to  time,  place,  or  circumstance, 
when  it  should  happen,  it  would  bind  no  one,  and  it  would  be  error  to 
allow  it  as  a  defence.  Hence  it  was  error  to  charge  the  jur^  not  to  give 
the  instrument  anj  consideration,  if  they  found  defendants'  intestate  had 
notice  of  the  assignment  of  the  bond,  when  the  paper  containing  the 
writing  was  deliv^ed  to  him ;  for  if  notice  was  not  proven,  effect  might 
be  given  to  an  instrument  entitled  to  none.    Id. 

4.  The  assignment  of  the  bond  on  the  record  was  constructive  notice 
to  all  parties,  and  it  was  error  to  instruct  the  jury  in  such  a  way  as  that 
they  might  infer  that  actual  notice  must  be  shown.    Id, 

5.  Though  there  be  error  in  the  ruling  of  the  court  below,  the  Su- 
preme Court  will  not  reverse,  if  the  excepting  party  received  no  injury 
therefrom.     Id, 

6.  Where  the  genuineness  of  a  letter,  alleged  to  have  been  vrritten  by 
defendants'  intestate  acknowled^ng  the  debt  after  the  assignment  of  the 
bond,  was  in  question,  and  the  jury  found  against  it,  the  instructions  of 
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the  court,  though  erroneous,  were  harmlss,  ief  they  did  not  influence  the 
jury  to  that  verdict.  If  genuine,  defendants  were  estopped.  If  not, 
there  was  nothing  to  interpose  between  the  set-off  and  the  assignee,  and 
a  verdict  for  the  defendants  necessarily  resulted.  Eldred  v.  HazUWs 
Administrator^  16. 

7.  Under  the  rules  of  the  Supreme  Court  (6  Harris),  assignments  of 
error  to  the  answer  of  the  court  below  to  points,  will  be  dismissed  if  the 
point  do  not  appear  upon  the  paper-book.    Arthurs  v.  SmatherSy  40. 

8.  The  Supreme  Court  will  not  review  the  decision  of  the  court  below, 
discharging  a  rule  taken  to  stay  an  execution,  on  the  ground  that  the 
debt  due  by  the  judgment  was  attached  in  the  defendant's  hands,  where 
the  record  of  the  attachment  was  not  brought  up  with  the  writ,  nor  so 
pleaded  as  to  make  it  a  part  of  the  record  ;  nor  will  they  review  a  deci- 
sion where  the  question  raised  by  the  rule  was  submitted  to  the  discre- 
tion of  the  court  below.    Rogers  Y,  WhiteUy,  \Z1 . 

9.  Where  the  testimony  which  constitutes  a  bill  of  exceptions  is  re- 
ceived in  the  trial  of  a  cause,  without  objection,  the  court  snould  refuse 
to  sign  the  bill,  but  leave  the  party  to  a  prayer  for  instructions  to  the 
jury  to  disregard  it ;  and  where  the  court  below  allow  the  exception,  the 
Supreme  Court  may  treat  it  as  too  late  and  disregard  it.  DumWs  Exe- 
cutor V.  Darby,  66. 

ESTATES  IN  FEE. 
Will,  8. 

ESTATES  TAIL. 
Will,  6. 

ESTATE  FOR  LIFE. 
Decedent,  11. 
Will,  8. 

ESTOPPEL. 

Assumpsit,  4. 
Corporations,  12. 
Error,  2. 
Husband  and  Wife,  8. 

EVICTION. 

Landlord  and  Tenant,  2. 

EVIDENCE. 

Assumpsit,  1,  2,  3. 
Attorney  in  Fact,  2. 
Contract,  1,  2,  4. 
Debtor  and  Creditor,  8. 
Error,  2,  6. 
Partnership,  5,  6. 
Railroads,  1,  2. 
Roads,  6,  7. 
Vendor  and  Vendee,  5. 

1.  Though  testimony  as  to  facts  within  the  compass  of  memory  must 
be  distinct  and  positive,  jet  where  the  **  impression"  testified  to  by  a 
witness,  was  evidently  derived  from  his  recollection  of  the  words  used,  it 
was  evidence  to  go  to  the  jury.     DuvaU's  Executor  v.  Darby,  66. 

2.  The  declarations  of  the  plaintiff's  intestate,  made  to  strangers,  and 
not  in  the  transaction  between  him  and  one  of  the  defendants,  were  not 
res  gest(By  and  were  not  admissible.     Id. 

3.  Character  for  care,  skill,  truth,  Ac.,  though  growing  out  of  the 
special  acts  of  a  party,  cannot  be  established  by  proof  of  such  acts,  but 
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by  evidence  of  general  reputation.    Frazier  v.  Pennsylvania  RaUroad 
Co.,  104. 

4.  Evidence  that  a  mortgage  and  bond  had  been  procured  through 
false  and  fraudulent  misrepresentations,  is  not  admissible  in  an  eject- 
meut  for  property  sold  under  the  mortgage,  when  the  same  defence  had 
been  inefl^ctually  set  up  in  a  prior  set.  fa.  on  the  mortgage,  and  on  a  i^e 
to  open  the  judgment  entered  on  the  bond.    Lewis  v.  Nenzelj  222, 

5.  An  offer  to  prove  that  a  paper  on  which  the  right  of  one  of  the 
parties  depends  was  procured  tnrough  false  and  fraudulent  misrepre- 
sentations, without  stating  what  they  were,  should  be  rejected  by  the 
court.     Id, 

6.  Where  there  is  no  allegation  that  a  limitation  to  an  agreement  was 
left  out  by  fraud,  accident,  or  mistake,  it  cannot  afterwards  be  interpo- 
lated by  evidence  on  the  trial  of  a  case  involving  the  agreement.  Eeelh 
ner  v.  WorraU,  376. 

EXCHANGE. 

Contract,  2. 

EXECUTORY  CONTRACT. 
Equity,  3. 
Shipping,  1. 
Trespass,  1. 

EXECUTION. 

Error,  8. 
Judgment,  2. 
Trespass,  2,  3. 
Wages,  1. 

1.  Where  land  is  sold  by  the  sheriff  upon  a  writ  of  venditioni  exponas, 
ihe  want  of  a  return  will  not  invalidate  the  sale.  The  omission  is  supplied 
by  an  acknowledgment  of  the  deed  in  open  court,  reciting  the  sale  under 
the  vend,  exp,     Gibson  v.  Winsloto,  49. 

2.  Although  the  existence  of  a  judgment  under  which  real  estate  is  sold 
by  the  sheriff  must  be  established,  yet  the  title  acquired  by  the  purchaser 
is  not  affected  by  its  validity  or  even  on  reversal,  unless  it  be  absolutely 
void  from  the  beginning.    Id, 

3.  When,  therefore,  satisfaction  was  entered  on  a  judgment  several 
months  after  a  sale  under  it,  but  before  the  acknowledgment  of  the  sheriff's 
deed,  the  title  of  the  sheriff's  vendee  was  held  good,  where  there  was  no 
evidence  of  notice  except  that  given  by  the  record.    Id. 

4.  A  person  who  is  loint  debtor  in  a  judgment,  under  which  his  co- 
defendant's  land  is  sold,  is  not  thereby  prevented  from  becoming  the 
purchaser,  if  it  be  made  with  his  own  means  and  for  his  own  use.  The 
recital  of  a  levy  and  sale  of  defendant's  interest,  does  not  estop  him 
from  showing  tnat  the  title  to  the  land  was  not  in  him,  but  in  nis  co- 
defendants.    Id, 

5.  Where  a  voluntary  judgment  was  given,  payable  in  five  years,  witn 
interest  payable  annually,  upon  the  condition  that  if  default  oe  made  ih 
the  payment  of  interest  for  sixty  days,  the  whole  debt  should  become 
due  and  payable.  Held,  that  an  execution  which  issued  five  months  after 
the  first  year's  interest  had  become  due,  was  primd  facie  regular,  with- 
out any  suggestion  on  the  record  on  non-payment,  but  should  be  set  aside 
by  the  court  below,  on  proof  of  payment  according  to  the  condition.  Such 
judgments  are  under  the  equitable  control  of  the  court  in  which  they  are 
entered  up.     Cottins  v.  Wesbter,  150. 

6.  If  a  defendant  against  whom  an  execution  has  been  issued,  falsely 
deny  the  ownership  of  his  property,  thereby  hindering  and  delaying  the 
sheriff  in  the  collection  of  the  debt,  he  forfeits  his  right  to  the  benefit  of 
the  exemption  law,  though  the  falsehood  was  for  the  purpose  of  gaining 
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time  for  the  payment  of  the  execution.    Stromas  Executors  v.  Becker, 
190 

7.  A  debtor  must  claim  the  exemption  against  every  execution-creditor. 
Id, 

8.  Attachment  execution  is  execution  process,  and  the  exemption  may 
be  claimed  against  a  creditor  proceeding  dy  such  process  as  effectually  as 
against  one  who  comes  with  execution  in  the  ordinary  form.    Id. 

9.  But  the  claim  must  be  made  against  the  attaching  creditor,  even 
though  it  had  been  preferred  previously  against  the  original  creditor — 
the  defendant  in  the  attachment — or  other  execution  creditors.     Id, 

10.  Where  there  are  several  liens  a^pinst  the  land  of  a  defendant,  and 
a  sheriff's  sale  is  had  upon  a  junior  hen,  the  sheriff's  costs  are  payable 
out  of  the  proceeds  of  me  sale,  though  it  do  not  produce  money  enough 
to  pay  off  the  prior  liens.    Shelly's  Appeal,  210. 

11.  In  the  distribution  of  the  proceeds  of  a  sheriff's  sale  among  lien- 
oreditors,  it  is  not  error  for  the  auditor  to  decide,  upon  sufficient  evi- 
dence, as  a  Question  of  fact,  that  the  defendant  wrote  his  name  sometimes 
with  a  middle  letter,  as  in  the  first  judgment  to  which  distribution  was 
awarded,  and  sometimes  without,  as  in  the  subsequent  judgments,  where 
no  issue  as  to  the  questions  of  fraud  or  fact  were  askea  for  by  either 
party  to  be  tried  by  a  jury.    Mahler's  Appeal,  220. 

12.  A  sheriff's  deed  for  land  sold  under  process  issued  out  of  the  Court 
of  Common  Pleas,  but  acknowledged  in  the  District  Court,  is  void,  and 
passes  no  title  to  the  purchaser.    Dehaven's  Appeal,  378. 

13.  A  judgment  is  a  lien  according  to  the  title  which  the  defendant 
holds;  if  he  has  no  title  when  it  is  entered,  it  is  no  lien.  Beekman's  Ap" 
peal,  358. 

14.  Although  all  liens,  whether  by  judgment,  entry  of  test  fi,  fa,,  or 
by  levy  on  the  title  sold,  which  existed  prior  to  a  sheriff's  sale,  appear 
to  be  discharged  by  it;  this  appearance  may  be  changed  by  showing  fraud 
in  the  sale.    Id, 

15.  In  distributing  the  proceeds  of  a  sheriff's  sale,  the  title  to  the  land 
may  be  so  far  examined  as  to  ascertain  what  interest  was  sold,  and' 
what  judgments  were  liens  unon  it,  so  as  to  be  discharged  by  the  sale; 
but  not  to  investigate  alleged  iraud  in  the  title.  This  can  only  be  tried 
in  an  action.    Id. 

EXECUTORS. 

Decedents'  Estates,  2,  5,  8,  9. 
Taxes,  13. 

EXEMPTION. 

Decedents'  Estates,  13, 14»  15, 16,  17, 18L 
Execution,  6,  7,  8,  9. 

EXTENT. 

Judgment,  2. 

FACT,  DECISION  OP  BY  AUDITOR. 
Execution,  U. 

FACTS  FOR  THE  JURY. 

Courts,  1. 

FEE  SIMPLE  ESTATE. 
Will,  8. 

FEES. 

Justice  of  the  Peace,  1. 

FIXTURES. 

Landlord  and  Tenant,  4. 
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FORGERY. 

Criminal  Law,  2. 

FRACTIONS  OF  A  DAY. 
Judgment,  6,  7. 

FRAUD. 

Debtor  and  Creditor,  2,  3,  4,  5,  6,  7,  8. 
Etidencb,  4,  5,  6. 
Husband  and  Wife,  5. 
Mortgage,  2. 
Pleading,  3. 

GARNISHEE. 

Attachment,  2. 
Decedents'  Estates,  2,  4. 

GUARDIAN  AND  WARD. 

1.  A  guardian,  who  purohases  a  house  and  lot  expressly  subject  to  the 
payment  of  the  balance  of  a  mortgage  given  to  his  vendor,  incurs  a 
personal  responsibility  to  the  amount  of  the  unpaid  mortgage,  though  the 
purchase  was  made  by  the  sanction  and  direction  of  the  Orphans'  Court. 
noodward*8  Appeal,  322. 

2.  But  the  Orphans'  Court  as  a  court  of  equity  has  the  right,  before 
the  estate  passes  out  of  its  control,  so  to  dispose  of  the  trust  fund  in  the 
hands  of  tne  testamentary  trustee,  as  to  protect  the  guardian  who  incurs 
such  personal  responsibiuty,  and  indemnify  him  agamst  loss  on  account 
of  it.    Id. 

HAULING, 

Mechanic's  Lien,  I. 

HOMICIDE. 

Criminal  Law,  3. 

HUSBAND  AND  WIPE. 

•Decedents'  Estates,  II. 
Landlord  and  Tenant,  3. 
Marriage,  1,  2. 
Mortgage,  2. 

1.  A  judgment-bond  given  by  a  married  woman  for  the  purchase-mo- 
ney of  a  lot  of  ground  conveyed  to  her,  though  invalid  as  a  personal 
obligation,  will  constitute  a  valid  lien  upon  the  property.  Eamhorger's 
AdminiftrcUor  v.  Ingram,  146. 

2.  Where  husband  and  wife  live  together  in  the  same  house  and  on 
the  same  real  estate,  the  ownership  of  the  personal  property  is  presumed 
to  be  in  the  husband  and  not  in  the  wife.    Rhoads  v.  Uoraon,  ill. 

3.  To  bring  property  claimed  by  a  married  woman  under  the  proteo- 
of  the  Act  or  1848,  it  is  necessary  that  her  ownership  should  be 


tion  of  the  Act  of  1848,  it  is  necessary  that  her  ownership 

proved  by  identifying  it  as  property  which  she  owned  before  marriage, 

or,  if  purchased  auerwards,  that  it  was  paid  for  with  her  separate  funds. 

4.  In  the  absence  of  clear  and  satisfactory  proof  that  property  pur- 
chased hj  the  wife  afler  marriage  was  paid  for  out  of  her  own  funds,  the 
presumption  is  that  it  was  paid  for  by  means  furnished  by  her  husband. 

5.  Where  a  wife  left  the  residence  of  her  husband,  vrith  his  consent 
and  approbation,  and  remained  absent  for  two  years,  with  her  father's 
family,  it  was  Held,  that  a  decree  of  divorce,  obtained  by  the  husband 
in  her  absence,  on  the  ground  of  desertion,  and  without  notice  to  her, 
was  not  improperly  vacated  and  annulled  by  the  court,  even  after  the 
husband's  oeatn,  there  being  evidence  of  fraud  and  imposition  on  the 
part  of  the  libellant.    BoySs  Appeal,  241. 
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HUSBAND  AND  WIFE. 

6.  Where,  in  a  feigned  issue  to  determine  the  legitimacy  of  a  son 
and  daughter,  it  was  alleged  that  the  mother  was  pregnant  with  the 
SOD,  when  married  to  the  putative  father,  and  there  was  contradictory 
evidence  as  to  the  time  when  the  son  was  bom,  and  as  to  the  pregnancy 
of  the  mother,  which  the  court  submitted  to  the  jury,  with  instructions 
that  the  law  presumed  a  child  bom  after  marriage,  whether  begotten 
before  or  after,  to  be  the  child  of  the  husband ;  that  where  the  parents 
might  have  had  sexual  intercourse,  access  was  to  be  presumed,  and  that 
these  legal  presumptions  must  be  rebutted  by  evidence  plainly  showing 
noD-access  by  the  husband,  so  that  he  could  not,  in  the  order  of  nature, 
be  the  father  of  the  child :  Held,  that  it  was  not  error  thus  to  submit  the 
case  to  the  jury,  there  bein^  no  conclusive  evidence  of  non-access  to  repel 
the  legal  presumptions  arising  from  the  birth  of  the  son  after  marriage. 
Kleinert  v.  EKUra,  439, 

7.  In  the  same  issue,  as  to  tiie  legitimacy  of  the  daughter,  where, 
nearly  two  years  before  her  birth,  the  mother  had  left  her  husband  (who 
resided  in  Fottsville),  and  gone  to  Philadelphia  to  reside,  in  which  city  she 
was  frequently  visited  by  her  husband,  who,  however,  after  the  birth  of 
the  daughter,  procured,  in  Schuylkill  county,  a  divorce  from  his  wife, 
on  the  ground  of  deserdon,  without  appearance  for  or  notice  to  her,  it 
was  not  error  in  the  court  to  submit  to  the  jury  all  the  evidence  of  ac- 
cess on  the  part  of  the  husband,  with  the  record  of  divorce,  and  to  de- 
cline to  charge  them  that  the  divorce  was  a  judicial  determination  as  to 
separation  for  two  years,  which,  with  evidence  of  their  separate  resi- 
dence, rebutted  the  legal  presumption  of  access.    Id, 

8.  The  record  of  divorce  concluded  only  the  desertion  of  the  wife,  not 
the  non-access  of  the  husband :  and  it  did  not  estop  the  children  from 
claiming  legitimacy,  for,  if  illegitimate,  they  were  not  parties  to  the 
record,  and  if  privies,  either  in  blood  or  estate,  they  were  legitimate.  Id, 

INCOMPETENT  EMPLOYEE. 
Principal  and  Agent,  1. 

INCORPORATION  GRANT. 
Railroads,  6. 

INDEFINITE  FAILURE  OP  ISSUE. 
Will,  6. 

INDESCRIPTIVE  WRIT. 
Land,  2. 

ILLEGAL  PEES. 
Justice,  1. 

IMPRESSIONS. 

EVIDENCS,  1. 

INJUNCTION. 

Equity,  2,  3. 
Taxes,  1L 
Wat,  1. 

INSOLVENT. 

Debtor  and  Creditor,  2,  3,  4,  5,  6,  7,  8. 

Partnership,  10. 

Vendor  and  Vendee,  4,  5.  * 

INSURANCE. 

Shipping,  1,  2,  3. 

1.  Conditions  annexed  to  a  policy  of  insurance,  have  the  same  effect  as 
if  they  were  incorporated  in  the  policy.  Desilver  v.  State  Mutual  Ins. 
Co.,  130. 
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INSURANCE. 

2.  Under  a  condition  in  a  policy  requiring  that  "  all  persons  insured 
and  sustaining  loss  by  fire  shall  forthwith  give  notice  to  the  company/' 
and  as  soon  thereafter  as  possible  "  deliver  a  particular  account  of  such 
loss,  signed  with  their  own  hands  and  yerificKl  by  oath  or  affirmation/' 
a  waiver  by  an  agent  of  the  company  of  notice  of  the  loss,  does  not  in- 
clude a  waiver  of  the  particular  account  or  proofs,  required  to  be  fur- 
nished.   DesUver  v.  State  Mutual  Insurance  Co.,  130. 

3.  Where  an  insurance  policy  provided  that  the  party  assured  should 
with  reasonable  dili^nce  eive  notice  of  all  additional  insurances  made 
in  his  behalf,  and  of  all  changes  that  mic^ht  be  made  in  such  additional 
insurances,  and  cause  the  same  to  be  endorsed  on  his  policy,  and  stina- 
lated,  that  unless  such  notice  was  dven  the  insured  wotud  not  be  entitled 
to  recover  in  case  of  loss,  it  was  Held,  that  a  failure  on  the  part  of  the 
insured  to  perform  this  condition,  was  a  bar  to  a  recovery  in  an  action 
on  the  policy.     Simpson  v.  Pennsylvania  Fire  Ins,  Co,,  250. 

4.  "Wnere  no  change  was  made  in  the  aggregate  of  the  sums  insured, 
but  there  was  a  material  alteration  in  the  amount  insured  upon  the  dif- 
ferent subjects,  notice  of  this  alteration  was  held  necessary  in  order  to 
render  the  company  liable  under  a  policy  of  insurance  containing  such  a 
stipulation.    la. 

0.  A  waiver  of  the  performance  of  a  condition  relative  to  notice  of 
**  changes  made  in  additional  insurances,"  cannot  be  inferred  from  the  re- 
ceipt of  information  of  the  mere  fact  of  an  additional  insurance,  where 
there  was  no  intimation  whatever  given  of  any  change.    Id, 

6.  A  vessel  laden  with  perishable  articles,  from  Bfdtimore  to  Portland, 
Oregon,  being  injured  off  Cape  Horn,  put  back  to  Rio  Janeiro,  where  she 
was  surveyed,  condemned,  and  sold,  as  was  the  cargo,  which  had  deteri- 
orated, and  could  not  be  shipped  in  whole  or  in  part,  to  the  port  of  des- 
tination. In  an  action  against  the  insurance  company  for  the  insorance, 
it  was  Held, 

(1.)  That  it  was  a  case  for  abandonment  as  for  a  total  constructive  loss. 

(2.)  That  a  mere  notice  of  abandonment,  at  a  given  time,  without 
actual  abandonment,  amounts  to  nothing ;  and  unless  the  fkots  of  the 
case,  under  the  laws  of  commerce,  justify  an  abandonment,  the  parties 
are  not  bound  by  it.     Delaware  Ins.  Co.  v.  Winter,  Latimer  dh  Co.,  176. 

7.  It  was  not  error  in  the  court  below  to  refuse  to  charge  that  the 
facts  did  not  justify  an  abandonment  of  the  ship  and  cargo,  because  it 
was  not  shown  that  sea  damage  to  the  extent  of  fifty  per  cent,  existed, 
because  the  facts  which  justify  an  abandonment,  such  as  damage  to  vessel 
and  cargo,  inability  to  procure  the  arrival  of  the  cargo  at  the  port  of  des- 
tination, followed  by  survey,  condemnation,  and  safe,  are  for  the  jury. 
Id, 

8.  It  was  not  error  to  refuse  to  charge  that  assured  were  bound  by 
the  sale  of  the  car^  by  the  master  of  the  vessel ;  for  the  propriety  of 
the  sale  under  the  circumstances  was  dependent  on  the  facts,  which  were 
for  the  jury.    Id, 

9.  Whenever  a  cargo  may,  from  perils  which  are  insured  against, 
be  abandoned  as  for  a  total  loss,  memorandum  articles  stand  upon  the 
Game  footing  as  others.  The  memorandum  clause  in  a  policy  applies 
to  partial  losses  only.    Id. 

10.  Where  the  loss  of  vessel  and  car^  is  total,  and  both  belong  to  the 
same  owner,  the  doctrine  of  contribution  in  payment  of  the  bottomry 
bond  does  not  apply,  as  in  case  of  separate  owners-    Id. 

11.  The  provision  in  a  policy  for  ascertaining  the  loss  by  a  sepa- 
ration of  damaged  from  undamaged  articles,  applies  to  the  case  of  a  par^ 
tial,  not  a  total  loss,  constructive  or  absolute.    Id, 

INTEREST. 

Trustees,  8, 10. 


Digitized  by 


Google 


INDEX.  557 

INTESTATE. 

Decedents'  Estates,  12. 

ISSUE,  INDEFINITE  FAILURE  OP. 
Will,  6. 

JUDGMENT. 

Decedents'  Estates,  2,  3. 
Error,  1. 

Execution,  2.  5,  10,  13,  14,  15. 
Husband  and  Wife,  1. 
Land,  2. 

1.  Though  the  lien  docket  is  the  usual  notice  of  existing  liens  of  judg- 
ments and  awards,  and  the  only  docket  to  be  examined,  yet  actual  notice 
of  a  lien,  independently  of  it,  may  be  effective.  Stephens^ s  Executors^ 
Appeal,  9. 

2.  After  the  lien  of  a  judgment  is  gone,  a  seizure,  and  extent  of  land 
on  an  execution  upon  it,  will  not  continue  the  lien,  though  made  while  it 
existed  between  the  parties  to  it.    Id, 

3.  A  judgment  is  a  lien  according  to  the  title  which  the  defendant 
holds;  if  he  has  no  title  when  it  is  entered,  it  is  no  lien.  Beekman*s 
Appeal,  385. 

4.  Openine  judgments  is  usually  a  matter  of  discretion  in  the  court  be- 
low :  but  if  it  were  not  so,  the  Supreme  Court  could  not  correct  errors 
in  a  case  the  record  of  which  is  not  before  them.  Eldred  ▼.  HozUU'b 
Administrator,  16. 

5.  The  revival  of  a  judgment  by  scire  facias,  is  but  a  continuation  of 
it,  and  is  a  distinct  action  in  form  only.  The  secondary  judgment  will 
not  control  the  original,  is  not  conclusive  as  to  its  effect,  nor  any  evidence 
whatever  in  regard  to  it.    Id. 

6.  In  an  issue  as  to  whether  a  judgment  upon  warrant  of  attorney  was 
entered  before  the  death  of  the  defendant  therein,  it  was  not  error  to 
admit  the  testimony  of  the  clerk  who  entered  the  judgment,  that  it  oould 
not  have  been  entered  earlier  than  eight  o'clock  in  the  morning.  Lanning 
V.  PaiMon,  480. 

7.  Though  evidence  in  relation  to  fractions  of  a  day  is  excluded  as 
between  different  judgments,  it  will  be  admitted  to  show  facts  tit  pais^ 
out  of  which  other  rights  have  arisen  before  the  entry  of  the  judgment 
Id. 

8.  Unless  judgment  absolute  on  an  award  be  entered  on  the  lien  docket, 
it  cannot  be  continued  by  scire  facias  as  against  subsequent  judgment- 
creditors  without  notice.    Stq>kens*s  ExectUors'  Appeal,  9. 

JUDICIAL  SALE. 

Execution,  1,  2,  3,  4. 

JURY. 

Courts,  1. 
Criminal  Law,  1. 
Presumption,  1. 

JUSTICE  OP  THE  PEACE. 

1.  A  justice  has  jurisdiction  of  an  action  against  another  justice  for 
demanding  and  receiving  illegal  fees.    Bariolett  v.  Achey,  273. 

2.  A  claim  for  two  or  more  penalties  may  be  included  in  the  same 
notice  and  action.    Id, 

3.  A  notice  is  sufficient  that  is  explicit  enough  to  identify  the  injury 
complained  of  and  sought  to  be  redressed.    Id. 

4.  The  penalty  for  taking  illegal  fees  is  incurred  by  every  charging 
and  taking  that  occurs.     Id. 

5.  The  endorsement  on  the  notice  of  the  name  and  residence  of  the 
plaintiff's  attorney,  is  equivalent  to  an  assertion  that  he  is  the  agent  of 
the  plaintiff  and  aathorised  to  receive  amends.    Id, 
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JUSTICE  OF  THE  PEACE. 

6.  The  rule  which  requires  a  penal  statute  to  be  strictly  constnied  does 
not  authorize  the  construing  of  everything  to  defeat  the  action.  BartO' 
Utt  V.  Achey,  273. 

7.  Where  the  entries  on  the  docket  fairly  show  that  bail  for  an  appeal 
was  entered,  In  a  fixed  sum,  "according  to  Act  of  Assembly,"  the  recog- 
nisance is  sufficient,  and  in  a  suit  thereon,  the  plea  of  nul  iiel  record  was 
properly  overruled.    Harvey  v.  Beach,  500. 

LABOURERS. 
Wages,  1. 

LAND. 

Action,  1. 

Taxes,  1,  3,  4,  5,  6,  7,  10, 12. 

1.  Where  the  closing  line  of  a  survey  starting  from  an  admitted  comer 
did  not,  as  marked  upon  the  ground,  reach  the  boundary  of  the  tract 
which  it  was  intendea  to  enclose,  and  there  were  no  indications  of  a  cor- 
ner on  the  ground  at  the  point  where  it  would  intersect  said  boundary 
if  extended ;  but  there  was  near  that  point  a  "  marked  comer"  which 
could  be  reached  by  diverging  at  an  angle  of  forty-five  degrees  from  the 
extremity  of  the  marked  line;  it  was  AeZ(2,  that  the  court  below  were 
right  in  leaving  as  a  question  of  fact  to  the  jury,  whether  the  '*  marked 
corner"  was  or  was  not  an  original  comer ;  and  if  so,  whether  the  par- 
tial line  on  the  ground  had  not  been  abandoned  by  the  surveyor  and  an- 
other one  adopted,  closing  the  survey  by  a  straight  line  running  from 
the  admitted  to  the  marked  corner.    Hunt  v.  McFarland,  69. 

2.  Where  the  writ  in  an  action  of  ejectment  was  indescriptive  except 
by  adjoiners,  and  the  verdict  was  general  for  the  land  described  in  the 
writ,  the  judgment  was  reversed,  on  the  ground  that  the  finding  was  too 
vague  to  sustain  it.    Id. 

LANDLORD  AND  TENANT. 
Limitations,  1. 

1.  Where  a  privity  has  once  been  established  between  a  landlord  and 
tenant,  the  law  presumes  it  to  continue,  until  severed  by  some  unequiv- 
ocal act,  amounting  to  a  disclaimer  by  the  tenant  or  a  denial  of  the  title, 
brought  to  the  knowledge  of  the  owner  of  the  land.  Brandon  v.  Ban- 
non  et  al.,  63. 

2.  In  an  action  of  covenant  for  a  quarter's  rent,  due  May  8th  1858, 
the  defendants  set  up  an  alleged  eviction,  November  7th  1857,  and  a  con- 
tinued deforcement  thereafter,  the  plaintiffs  having  at  that  time  entered 
on  the  demised  premises  to  distrain  for  rent  in  arrear,  and  having  pro- 
cured the  arrest  of  one  of  the  defendants  for  fraudulently  removing  the 
goods  and  interfering  with  the  distress :  Held,  that  these  acts  on  the 
part  of  the  plaintiffs  did  not  amount  to  an  eviction  and  deforcement, 
and  that  the  court  were  right  in  refusing  so  to  charge,  especially  when  it 
appeared  that  judgment  for  the  delivery  of  possession  had  been  obtained 
betore  two  magistrates,  July  7th  1858,  agjamst  the  tenants  then  in  pos- 
session, and  refusing  to  yield  up  the  premises.    Noble  v.  Warren,  340. 

3.  The  goods  of  a  tenant's  yrife,  found  on  the  demised  premises,  are 
liable  to  distress  for  rent  in  arrear,  though  they  are  her  separate  pro- 
perty ;  the  Married  Woman's  Act  of  1848  does  not  alter  the  law  of  land- 
lord and  tenant.     Blanche  v.  Bradford,  344. 

4.  A  tenant  may  remove  from  demised  premises,  fixtures  erected  by 
him  thereon  for  the  benefit  of  bis  trade  or  business,  if  the  removal  be 
made  during  the  term ;  after  the  term  they  become  part  of  the  realty, 
and  are  not  severable.    Davis  v.  Moss,  346. 

5.  Where  by  the  terms  of  a  lease  it  was  provided,  that  if  the  lessee 
should  cease  mining  operations  for  twelve  consecutive  months,  it  should 
become  void,  the  entry  of  the  lessees  from  time  to  time,  to  clean  and 
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LANDLORD  AND  TENANT. 

grease  an  engine  which  had  been  erected  on  the  premises  and  used  in 
mining,  after  the  suspension  of  operations  for  twelve  months,  was  not  a 
continuance  of  mining  operations,  within  the  terms  of  the  lease,  and 
would  not  prevent  a  forfeiture.    Davis  v.  Moss,  346. 

6.  In  Pennsylvania  the  right  of  the  landlord  to  enter  for  condition  bro- 
ken, depends  upon  the  terms  of  the  lease,  unless  there  be  evidence  to 
affect  the  landlord  with  a  waiver  of  the  breach,  like  the  receipt  of  rent, 
or  other  equally  unequivocal  act.    Id. 

LEGACIES. 

Dbcbdents'  Estates,  1,  2,  3. 
Will. 

LEGAL  OWNER. 

MORTQAOE,  1. 

LEGITIMACY. 

Husband  and  Wife,  6,  7,  8. 

LETTERS. 

Error,  6. 

LEVY. 

Execution,  2. 

LIEN. 

Attorney  at  Law,  1,  2. 
Corporations,  8,  14. 
Execution,  13,  14. 
Judgment,  1,  2,  3. 
Vendor,  1. 

LIFE  ESTATE. 

Decedents'  Estates,  11. 
Will,  8. 

LIMITATIONS,  ADVERSE  POSSESSION  UNDER  STATUTE  OF. 

One  who  came  into  possession  of  land  in  right  of  his  wife,  who  was 
the  tenant  at  sufferance  of  the  owner  at  the  time  of  her  marriage,  can- 
not, after  her  death,  set  up  his  subsequently  continued  possession  as 
adverse,  where  no  surrender  had  been  made  m  the  lifetime  of  the  wife, 
nor  any  severance  of  the  relation  as  landlord  and  tenant  which  had  ex- 
isted between  them.    Brandon  v.  Bannon,  63. 

LIMITED  PARTNERSHIP. 
Partnership,  1,  2,  3. 

LOSS. 

Insurance,  6,  7,  8,  9, 10, 11. 

MARKETS  AND  MARKET-HOUSES. 
Corporations,  1. 

MARRIAGE. 

1.  Though  a  bequest  to  which  a  condition  is  appended  in  restraint  of 
marriage  is  void,  as  against  public  policy,  yet  a  testator  may,  by  proper 
words  of  limitation,  restrict  tne  enjoyment  of  a  bequest  to  the  period  dur- 
ing which  his  legatee  shall  remain  unmarried.    Hotz's  Estate,  422. 

2.  Where  a  testator  gave  to  his  executors  the  sum  of  $5000,  in  trust  fo 
invest  the  same,  after  the  death  of  his  wife,  and  pay  the  interest  "  unto 
my  daughter-in-law,  Mary  H.  Hotz,  wife  of  my  son  Peter,  if  she  shall 
be  living  and  the  wife  and  widow  of  my  son,  for  her  sole  and  separate 
use,  upon  her  own  receipt,  and  for  and  during  all  the  term  she  shall 
continue  the  wife  or  widow  of  my  son,"  with  a  limitation  over  for  life 
to  another,  and  a  further  disposition^  in  case  of  the  death  of  the  second 
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MARRIAGE. 

cestui  que  trust,  if  she  should  marry ;  it  was  JSeld,  that  the  bequest  was 
not  upon  a  condition  in  terrwem,  but  tliat  it  terminated  upon  her  mar- 
riage, and  passed  into  the  residue  of  the  estate,  to  be  disposed  of  under 
the  will.    Hotz's  Estate,  422. 

MARRIED  WOMAN. 

Husband  and  Wife,  1,  2,  3,  4. 
Landlord  and  Tenant,  3. 
Mortgage,  2. 

MECHANICS. 
Wages,  1. 

MECHANIC'S  LIEN. 

1.  Where  a  teamster  who  had  hauled  the  lumber  used  in  the  erec- 
tion of  a  building,  filed  his  claim  therefor,  under  the  Mechanics'  Lien 
Law,  it  was  held  error  in  the  court  below  to  strike  off  the  lien.  HiU  y. 
Newman,  151. 

2.  Where  a  jury  find  that  certain  items  of  material  for  a  building 
were  furnished  under  one  entire  contract,  the  court  may  permit  the  plain- 
tiff to  deduct  from  the  yerdict  the  amount  of  certain  items,  whose  dates 
in  the  claim  do  not  correspond  with  their  dates  in  his  books  of  original 
entries.    HUl  y.  MiUigan,  237. 

3.  In  an  action  on  a  mechanic's  lien,  the  plaintiff's  book  of  original 
entries  is  admissible,  though  the  materials  be  charged  to  the  owner  of 
the  building  instead  of  the  contractor,  if  accompanied  with  eyidence 
that  the  contractor  used  them,  and  that  in  a  settlement  between  him  and 
the  owner,  the  money  was  set  apart  to  pay  the  bill.  Barbier  y.  Smith,  296. 

MEMORANDUM  CLAUSE. 
Insurance,  9. 

MINERS. 

Wages,  1. 

MINING. 

Landlord  and  Tenant,  5. 
Wages,  1. 

MINORS. 

Schools,  2. 

MISTAKES. 

Amendment,  1. 
Bank,  1. 
Equity,  4,  5,  6. 
Pleading,  3. 

MORAL  OBLIGATION. 
Surety,  1. 

MORTGAGE. 

Equity,  4,  6,  6. 
Eyidence,  4. 
Guardian,  1. 
Partnership,  4. 
Way,  2. 

1.  Where  the  assignment  of  a  mortgage  was  neither  under  seal,  not  in 
the  presence  of  witnesses,  nor  acknowl^^ed  and  recorded,  it  was  held 
that  the  scire  facias  was  pronerly  issued  in  the  name  of  Ae  holder  of 
the  legal  title  for  the  use  of  tne  assignee.    Partridge  y.  Partridge,  78. 

2.  Where  in  a  mortgage  of  a  married  woman's  separate  estate,  the  al- 
derman, falsely  or  by  mistake,  certified  to  the  separate  examination  and 
acknowledgment  of  the  wife  (who  did  not  sign  tne  mortgage  nor  appear 
before  him),  the  mortgagee  will  be  affected  by  the  fraud,  mougfa  he  was 
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MORTGAGE. 

not  present  at  the  acknowledgment,  nor  informed  of  what  passed.  He 
will  not  be  presumed  a  bond  fide  purchaser,  nor  is  it  necessary  to  prove 
notice  to  him  of  the  fraud  or  mistake.  Michener  and  Wife  y.  Cavender, 
334. 

3.  Where  a  mortgagor  had  other  lands  than  those  mortgaged,  which 
(including  the  mor^ged  premises),  were  bound  by  four  earlier  judg- 
ments ;  the  mortgagee,  after  the  payment  of  those  judgments  out  of  the 

Eroceeds  of  a  sale  of  a  part  of  toe  mortgaged  premises,  has  a  ri^ht  to 
ave  them  ceded  to  him :  for  the  mortgage  carried  with  it  an  equitable 
right  to  haye  the  paramount  judgments  first  satisfied  out  of  lands  not 
included  in  it.    Duaware  and  Hudson  Canal  Company* s  Appeal^  512. 

4.  It  is  no  objection  to  the  claim  for  subrogation,  that  the  mortgagee 
took  a  judsment-note  with  the  mortgage,  and  failed  to  enter  it  up ;  nor 
that  considerable  sums  of  money  had  been  paid  to  the  mortgagor,  for 
seryices  rendered  by  him  for  a  right  of  way,  and  for  lumber  manufactured 
in  part  out  of  timber  cut  on  the  lands  embraced  in  the  mortgage.    Id» 

MUNICIPAL  CORPORATIONS. 

Corporations,  1, 6,  7,  8, 9, 13, 14. 

NECESSITY. 
Way,  3. 

NOTICE. 

Error,  4. 
Insurancb,  2, 3,  6. 
Judgment,  1. 
Justice  of  thi  Pkaci,  5 
Lien,  1. 
Mortgage,  2. 
Partnership,  5. 
Taxes,  3, 4. 

OPENING  JUDGMENT. 
Judgment,  4. 

ORDER  OF  RELIEF. 
Poor,  1,  2. 

ORPHANS'  COURT. 

Decedents'  Estates,  17. 
Guardian  and  Ward,  1,  2. 

OWNERSHIP. 

Execution,  6. 

Husband  and  Win,  2,  3,  4. 

PAROL  CONTRACT. 
Contract,  2. 

PAROL  EVIDENCE. 
EyiDENcs,  6. 

PARTITION. 

Decedents'  Estates,  12. 
Will,  12,  13,  14. 

PARTNERSHIP,  LIMITED  AND  GENERAL. 

1.  No  partnership  is  limited  in  Pennsylyania  unless  it  be  formed  in 
strict  compliance  with  the  Acts  of  Assembly  relating  to  limited  partner* 
ship.    Richardson  y.  Hoaa,  153. 

2.  The  Act  of  Assembly  in  relation  to  limited  partnership,  requires 
that  the  capital  contributed  by  the  special  partner  shall  be  in  actual 
cash :  it  cannot  be  in  a  stock  of  goods.    Id, 

3.  Where,  in  the  articles  of  limited  partnership,  it  was  stipulated  that 
2  Wr.— 86 
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PARTNERSHIP,  LIMITED  AND  GENERAL. 

the  BOD  of  the  special  partner  should  keep  the  books,  and  have  a  gene- 
ral supervision  over  the  business  during  the  partnership,  at  a  8«3arj, 
and  that  the  general  partner  should  sign  no  note  or  check  on  bank  for 
firm  money,  without  the  son's  knowledge  and  approval,  it  was  Hdd, 
in  an  action  by  one  of  the  creditors  against  the  special  partner,  that  the 
partnership  was  not  limited,  but  general,  and  that  the  special  partner, 
was  liable  for  the  firm  debts.    Ricnardson  t.  Hogg,  153. 

4.  Where  a  mortgage  was  taken  by  the  members  of  a  firm  to  secure 
the  payment  of  a  firm  debt,  it  was  tield,  that  an  assignment  by  one  of 
the  partners,  in  the  name  of  the  firm,  of  "  all  debts  due  to  the  firm,"  in 
payment  or  on  account  of  a  claim  held  by  the  assignee  against  the  firm, 
carried  with  it  the  mortgage,  which  was  only  a  security  for  one  of  the 
"  debts  due" ;  that  as  a  seal  was  not  essential  to  the  contract,  the  addi- 
tion of  a  seal  did  not  vitiate  it,  and  that  it  was  not  invalid,  because  not 
recorded  within  thirty  days,  under  the  Act  of  March  24th  I8I8.  Du- 
bois's Appeal,  231. 

5.  Where  in  an  action  on  a  book  account  against  two  copartners,  one 
defended  on  the  ground  of  a  dissolution  of  the  partnership,  and  notice 
to  plaintiff  before  goods  bought,  proof  of  advertisement  of  dissolution 
in  a  paper  which  plaintiff  did  not  take,  or  of  defendant's  declarations  to 
plaintiff  that  he  was  going  out  of  the  firm,  but  that  his  money  would 
remain  in  it,  will  not  amount  to  notice.     WUliamson  v.  Fox,  214. 

6.  Where  the  plaintiff,  in  consequence  of  the  declarations  of  one  of  the 
defendants,  that  the  name  of  the  firm  was  changed,  the  partners  remain- 
ing as  before,  charged  the  goods  sold  and  delivered  auerwards  in  the 
name  of  the  new  firm,  it  was  held  that  his  book  of  original  entries  was 
properly  admitted  in  evidence  in  a  suit  brought  against  the  partners, 
who  were  sued  as  tradine  under  the  original  firm  name.    Id. 

7.  On  a  bill  in  equity  K>r  an  account  between  partners,  the  defendant's 
liability  to  account  is  a  preliminary  question  in  the  cause,  which  should 
be  decided  by  a  decree  for  or  against  him  before  reference  to  a  master, 
on  the  general  questions  connected  with  their  partnership  transactions. 
CoUyer  v.  CoUyer,  257. 

8.  Where  the  answer  of  a  respondent  avers  an  assignment  of  complain- 
ant's interest  in  the  concern,  under  which  his  right  to  an  account  is 
denied,  the  assignment  becomes  thereby  a  preliminary  question  to  be  dis- 
posed of  by  a  iury,  unless  the  parties  prefer  a  master  or  a  referee.     Id, 

9.  Where  therefore  this  rule  was  disregarded,  and  the  bill,  the  an- 
swers, and  testimony  exhibited  an  indiscriminate  mixture  of  allega- 
tions and  evidence  on  the  main  and  preliminary  questions  in  the  cause, 
and  the  bill  was  dismissed  without  anything  to  show  which  of  the 

Questions  were  decided  against  the  complainant,  this  court  reversed  the 
ecree  of  the  court  below,  and  remitted  the  cause,  to  be  proceeded  in 
according  to  the  course  of  equity  practice.    Id. 

^  10.  A  member  of  an  insolvent  nrm,  while  acting  as  agent  for  the  cre- 
ditors, in  the  settlement  of  the  partnership  affairs,  assisted  another  party 
to  purchase  from  the  creditors  their  claims,  together  with  their  rights  to 
certain  pledged  assets  of  the  firm.  Held,  that  the  purchase  did  not  enure 
to  the  benefit  of  the  firm,  and  that  the  transaction  did  not  come  within 
the  operation  of  the  general  rule  of  equity  that  a  trustee  cannot  buy  trust 
property  for  himself  or  act  as  aeent  in  buying  it  for  another  person. 
WisstcoU  and  Cauper  y.  Tyson,  389. 

PASSENGER  RAILWAYS. 

Railroads,  6,  7,  8. 

PAYMENT  WITH  LEAVE. 
Assumpsit,  1,  2,  3. 
Pleading,  3. 
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PENAL  STATUTES. 

JnsTiCB  OF  THi  Pbacb,  2,  6. 

PENALTY. 

Justice  of  the  Peace,  2,  4. 

PLEADING. 

Assumpsit,  1,  3. 
Vendor  and  Vendee,  2. 

1.  A  plea  of  accord  and  satisfaction  most  allege  not  only  a  clear  agree- 
ment or  accord,  bat  that  it  was  execated,  by  the  acceptance  of  the  matter 
agreed  upon  in  satisfaction.  Readiness  to  perform  the  accord  or  a  tender 
of  performance,  or  even  part  performance  and  readiness  to  perform  the 
rest,  is  not  enough,    ffeam  y.  Kiehlf  147. 

2.  Where  a  defendant  alleged  in  his  affidavit  of  defence,  an  agreement 
to  receive  in  satisfaction  a  smaller  sum  of  money  at  a  time  sooner  than 
the  debt  fell  due,  and  a  tender  to  the  counsel  of  the  creditor,  without 
alleging  an  acceptance  by  either  the  plaintiff  or  his  counsel,  it  was  hdd^ 
that  there  was  no  execution  of  the  aooord  and  no  satisfaction,  and  that 
the  defence  failed.    Id, 

3.  Payment  with  leave  is  a  general  issue  plea,  and  with  notice  of 
special  matter  admits  anything  which  proves  fraud,  mistake,  want,  or 
failure  of  consideration,  and  shows  that  ex  <gouo  et  6o?io,  a  part  or  whole 
of  the  amount  claimed  should  not  be  recovered    UkUr  v.  SanderBon,  128. 

4.  An  objection  to  a  lien  for  want  of  dates,  may  be  made  on  demurrer^ 
or  on  a  motion  to  strike  off,  but  after  pleading  to  the  scire  facias^  it  must 
be  considered  as  waived.    HoweU  v.  The  City  of  Philadelphia,  471. 

POOR. 

1.  Relief  may  be  extended  to  one  entitled  to  the  benefit  of  the  poor 
laws,  without  an  order,  in  cases  of  emergency ;  and  the  overseers  or 
directors  are  liable  to  pay  for  necessary  relief  furnished  by  others,  nro- 
vided  an  order  of  approval  be  obtained  afterwards.  Directors  oj  (he 
Poor  of  Chester  Co,  v.  Worthinaton,  160. 

2.  Where  relief  was  properly  furnished,  in  a  case  of  emergency,  a 
subsequent  order  of  approval,  obtained  more  than  two  years  afterwards, 
was  held  not  to  have  been  obtained  too  late.    Id, 

POSSESSION. 

Landlord  and  Tenant,  1, 

PRACTICE. 

Judgment,  4. 

1.  The  power  of  q^uashin^  writs  should  be  confined  to  proceedings  that 
are  irregular,  defective,  or  improper.     Crawford  v.  Stewart,  34. 

2.  The  power  of  the  sherin  of^  one  county  to  serve  process  in  another, 
in  cases  or  trespass  on  real  estate  and  nuisance,  by  non-residents,  under 
section  37,  Act  13th  June  1836,  is  limited  to  the  county  immediately 
adjoining  the  one  in  which  the  ix^'ury  was  committed.  Gaynor  v. 
wade,  300. 

PRESUMPTION. 

Husband  and  Wieb,  2,  4,  6,  7. 

If  the  docket  entry  show  that  the  jury  were  ''sworn  according  to  law,'' 
and  no  objection  be  made  at  the  time,  it  will  be  presumed  that  they  were 
regularly  sworn.     Williamson  v.  Fox,  214. 

PRINCIPAL  AND  AGENT. 

Attorney  in  Fact,  1. 

1.  Although  it  is  settled  that  where  several  persons  are  employed  as 
workmen  in  the  same  general  service,  in  the  prosecution  of  which  one 
of  their  number  is  injured  through  the  carelessness  of  another,  the 
employer  is  not  responsible ;  yet  wnere  the  defendant  (a  railroad  com- 
pany) was  charged  with  having  knowingly  employed  a  conductor  who 
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PRINCIPAL  AND  AGENT. 

was  uDfit  for  the  business,  it  was  held  not  error  to  instruct  the  jury, 
that,  this  fact  being  properly  established,  the  company  were  chargeable 
with  the  consequences  of  the  conductor's  carelessness.  Frazier  v.  Penn- 
sylvania Railroad  Co.,  104. 

2.  The  officer  having  char^  of  the  department  of  business  in  which 
the  alleged  injury  occurred,  is  the  person  required  to  use  that  degree  of 
diligence  in  the  selection  of  competent  employees,  which  is  necessary  to 
exem[)t  a  company  from  liability  for  their  negligence.  His  carelessness 
and  his  knowledge  in  this  respect  is  the  carelessness  and  knowledge  of 
the  company.  Held,  therefore,  that  it  was  error  in  the  court  below  to 
reject  evidence  offered  to  show  that  the  superintendent  of  the  company 
(whose  duty  it  was  to  employ  and  supervise  the  conductors  of  the  com- 
pany) did  not  know  that  the  person  employed  in  this  capacity,  and  by 
whose  improper  conduct  the  alleged  injury  occurred,  was  a  careless 
officer.    Id. 

3.  Where  the  plaintiff  (who  was  employed  by  the  railroad  company 
as  a  brakesman)  knew  that  his  conductor  was  nabitually  careless,  and 
chose  to  continue  in  service  with  him,  neither  informing  the  company 
of  hb  known  acts  of  carelessness,  nor  refusing  to  serve  with  him,  it  was 
Held,  that  he  could  have  no  claim  against  the  company  for  ii^aries 
Buffered  from  further  carelessness  on  the  part  of  the  conductor,  even 
though  the  company  also  knew  it.    Id, 

PRIVITY. 

Landlord  and  Tinant,  1. 

PROCESS. 

Practice,  1. 

PROFESSIONAL  SERVICES,  LIEN  FOR. 
Attorney  at  Law,  1,  2. 

PROMISSORY  NOTES. 
Bills  and  Notes. 

PURCHASE-MONEY. 

Husband  and  Wipe,  1. 

Taxes,  5,  6. 

Vendor  and  Vendee,  1. 

PURCHASER. 

Partnership,  10. 

QUASHING  WRIT. 
Practice,  1. 

RAILROADS. 

Equity,  2,  3. 

Principal  and  Agent,  1,  2,  3. 

1.  It  is  not  error  to  admit  in  evidence  a  contract  of  subscription  varying 
from  that  declared  upon,  where  it  worked  no  injury  to  defendants,  who 
were  proved  liable  otherwise  by  acts  of  participation  in  the  company's 
affairs,  such  as  voting,  acting  as  directors,  judges,  &c.,  and  a^ctiye  exer^ons 
to  obtain  a  municipal  subscription  on  the  faith  of  a  subscription  certified 
to  have  been  made  bv  the  parties  so  acting.  Hays  da  Black  v.  The  Pitts' 
burgh  and  Sieubenmue  Railroad  Co,,  81. 

2.  Such  acts  are  not  merely  evidential  of  an  original  subscription,  but 
are  conclusive,  amounting  to  an  estoppel  upon  the  parties  against  deny- 
ing it.    It  is  primary  and  not  secondary  eviaence.    Id, 

3.  Calls  made  by  the  treasurer  under  general  authority  given  by  the 
board  are  valid,  although  the  resolutions  did  not  specify  the  amount  of 
each  call.    Id, 

4.  An  omission  to  record  a  call  for  a  particular  instalment  is  supplied 
by  the  record  of  a  call  for  all  other  unpaid  instalments.    Id, 
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RAILROADS. 

5.  Entries  of  credit  on  the  books  for  stock  assigned  are  worthless,  if 
founded  on  a  transfer  which  did  not  discharge  the  assignor's  liability. 
Hays  <&  Black  v.  The  Pittsburgh  and  SieubetmOe  BaUroad  Co.,  81. 

6.  Terms  of  present  grant,  used  in  an  act  of  incorporation,  will  be 
interpreted  as  only  a  promise  to  grant,  if  the  eiven  right  be  with  refer- 
ence to  what  does  not  at  the  time  exist.    They  are  but  a  legislative 

Sromise,  which  the  judiciary  will  not  enforce.    JNorth  Branch  Passenger 
Railway  Co.  v.  City  Passenger  Baitway  Co,,  361. 

7.  A  right  is  a  relation  of  a  person  or  persons  to  some  person  or  thing, 
and  cannot  from  its  very  nature  arise  or  exist  in  adyance  ef  the  persons 
and  things  related,  and  of  which  it  expresses  the  relation.    Id, 

8.  A  passenger  railroad  company,  to  whom,  by  their  act  of  incorpora- 
tion, was  granted  the  right  "  to  connect  with  any  passenger  railway  now 
constructed,  or  hereafter  to  he  constructed,  so  as  to  giye  mem  a  complete 
route  from  Fairmount  to  the  Exchange,"  cannot,  under  that  rieht,  con- 
nect with  another  passenger  railway  which  was  not  made,  nor  the  right 
of  making  grantea  at  the  time  the  claimant's  act  of  inoorporation  was 
passed.  The  alleged  right,  at  the  time  of  its  creation,  had  nothing  to 
which  it  could  attach,  or  on  which  it  could  rest,  and  was  therefore  no 
right  at  all.    Id, 

RECEIPT. 

Decedents'  Estates,  8. 

RECOGNISANCE  OF  BAIL  ON  APPEAL. 
Justice  of  the  Peace,  7. 

RECORD. 

Verdict,  1. 

REGISTER'S  COURT. 

Decedents'  Estates,  7,  9. 

RELEASE  OP  WITNESS. 
Attorney  in  Fact,  2. 

RENT. 

Decedents'  Estates,  5. 

REPLEVIN. 

Trespass,  2. 

RES  ADJUDICATA. 
EyiDENCX,  4,  5. 

RESULTING  TRUST. 
Contract,  1. 

RETURN. 

Execution,  1. 

REVIVAL. 
Lien. 

RIGHT. 

Railroads,  6,  7,  8. 

RIGHT  OP  WAY. 
Wat,  2,  3. 

RIVER  STONE. 
Action,  3. 

ROADS. 

1.  Under  the  general  road  law,  the  Court  of  Quarter  Sessions  has  power 
to  adopt  either  &e  report  of  the  jury  of  yiew,  or  that  of  the  jury  of  review. 
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ROADS. 

Id  approving  one  rather  than  the  other,  the  oonrt  does  not  pass  on  the 
■abject  of  damages.    Bocui  in  Berualem  Thumship,  368. 

2.  Where  under  the  Act  of  April  23d  1857,  rektiye  to  roads  in  Backs 
county,  the  first  and  seoond  jury  reported  the  same  road,  and  differod  only 
in  the  assessment  of  damages ;  HM,  that  the  court  could  not  adopt  the 
first  assessment  in  preference  to  the  second;  because  their  discretion  does 
not  extend  to  such  a  choice :  if  the  road  be  approved,  it  must  be  with  the 
damages  last  assessed.    Id. 

8.  Where  the  issue  had  been  between  the  petitioners  for  the  road  and 
the  county,  as  to  which  should  pay  the  damages  assessed,  and  the  peti- 
tioners had  been  ordered  to  pay  them,  the  owner  of  the  land  taken  for  the 
road  should  have  received  actual  notice,  by  rule  to  show  cause,  before 
the  court  confirmed  either  report,  by  the  selection  of  the  assessment 
therein.    Id. 

4.  Where  a  street  was  ordered  to  be  laid  out  and  opnened  in  the  boroueh 
of  Pottsville,  by  prooeedines  in  the  Quarter  Sessions  in  1853-4^  under  the 
General  Road  Law  of  1836,  and  piurtly  opened,  neither  the  Act  of  22d 
April  1856— which  expressly  saves  proceedmgs  begun  before  its  passage — 
nor  the  Act  of  April  22d  1856,  Supplemental  to  Act  regulating  Boroughs — 
which  is  prospective  as  to  laying  out  and  opening  streets — ^have  any  oper- 
ation, though  the  street  was  not  completely  opened  until  1859.  ockny^ 
kill  County's  AppecU,  459. 

5.  The  duty  or  viewers  appointed  under  the  General  Road  Law  is  to 
assess  the  damages  done  in  opening  the  road  complained  of;  anything 
else  in  their  report  is  coram  nonjttdtce,  neithw  conclusive  in  law  nor  £eu^ 
nor  any  evidence  whatever.    Id.         ^ 

6.  Where  the  report  of  viewers  recited  that  certain  parties  present  at 
the  view  alleged  and  admitted  that  the  road  was  changed  to  suit  the 
wishes  of  the  borough  authorities,  their  report  is  not,  in  itself,  evidence 
that  the  road  was  not  opened  on  the  precise  ground  on  which  it  was 
located.  That  evidence  was  to  be  found  in  the  original  murrtj  or 
draft.    Id. 

7.  When  the  viewers  reported  only  the  admission  that  the  street  had 
not  been  opened  according  to  the  draft,  "  but  had  been  changed  to  run 
more  at  right  angles  through  the  property  of  the  petitioner,^'  and  it  did 
not  appear  how  much  the  divergence  was,  whether  material  or  so  sli^t 
as  to  come  within  the  discretion  of  the  proper  authorities,  there  was  no 
error  in  the  confirmation  of  the  report  by  the  court  below,    ii. 

ROAD  TAXES. 

Taxes,  8,  9, 10, 11. 

RURAL  DISTRICTS. 
Taxis,  12. 

SALE. 

Dkcedents'  Estates,  17 
Execution. 
Insurance,  8. 
Shipping,  2. 
Trustee,  1,  2. 
Vendor  and  Vendee. 

SALE  OF  SEATED  LAND  FOR  TAXES. 
Taxes,  3,  4,  5,  6,  7. 

SCHOOLS. 

Trustees,  6. 

1.  Property  held  for  the  use  of  minors  residing  in  another  state,  is 
taxable  tor  school  purposes  in  the  county  where  the  guardian  resides. 
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SCHOOLS. 

and  where  he  holds  it  for  the  minor's  use,  under  the  Act  of  April  22d 
1846.     West  Chester  School  District  ▼.  Darlinaton,  167. 

2.  But  where  a  minor  resides  with  her  father  in  one  school  district, 
and  her  cuardian  resides  in  another,  in  the  same  county,  the  property 
held  bj  the  guardian  is  taxable  for  the  benefit  of  the  district  wherein  the 
minor  lives.    Id, 

SCIRE  FACIAS. 

Judgment,  4,  5,  8. 
mortoaoi,  1. 
Pleading,  4. 

SEATED  LAND. 

Taxis,  3,  4,  5,  6,  7. 

SEALED  VERDICT. 
Vkbdict,  1. 

SERVICE  OF  WRIT  IN  ADJOINING  COUNTY. 

Practice,  2. 

SHERIFFS  DEED. 

Execution,  1,  2,  3, 12. 

A  sheriff's  deed  for  land  sold  under  process  issued  out  of  the  Oourt 
of  Common  Pleas,  but  acknowledged  in  the  District  Coari,  is  void,  and 
passes  no  title  to  the  purchaser,    vehavefh^s  -Appeal,  378. 

SHERIFFS  SALE. 

Execution,  1,  2,  3,  4, 10, 15, 
Trespass,  1,  2,  3. 

SHIPPING. 

Insurance,  6,  7,  8,  9, 10, 11,  12, 13. 

1.  A  contract  of  affreightment  whereby  a  shipowner  undertakes  the 
cpuTeyance  of  goods,  is  executory  and  entire :  and  where  delivery  ac- 
cording to  the  consignment  is  prevented  by  the  perils  of  the  sea,  he  can 
recover  from  the  shipper  neither  full  freight  nor  freight  prorata  iHneris, 
unless  the  cargo  be  received  by,  or  on  the  part  of  the  shippers  at  an 
intermediate  port,  when  partial  freight  is  due  on  an  implied  new  contract. 
Richardson  v.  Young,  169. 

2.  A  ship  laden  with  com  from  Philadelphia  for  laverpool  havins 
stranded,  the  com  was  taken  back  to  Philadelphia,  surveyed,  condemned, 
and  sold  by  the  master,  without  notice  to  the  shippers,  who  however 
some  time  afterward  received  a  part  of  the  proceeds.  In  an  action  by 
the  shippers  against  the  owners  of  the  vessel  to  recover  the  value  of  the 
com,  it  was  HM,  that  the  defendants  were  not  entitled  to  a  set-off  for  full 
or  partial  freight,  there  beine  no  acceptance  of  the  cargo  on  the  part  of 
the  plaintiffs,  by  consent  to  the  sale  or  by  the  receipt  of  part  proceeds, 
on  general  average  account,  and  that  the  master,  though  the  agent  of 
the  shippers  for  some  objects,  was  not  their  agent  for  the  purpose  of  a 

3.  The  sale  of  the  com  fixed  the  rights  of  all  parties,  and  notices 
subsequent  thereto,  in  relation  to  the  loss,  were  irrelevant  and  inadmissi- 
ble, so  also  evidence  that  full  freight  had  been  paid  on  beeswax  taken 
from  the  stranded  ship  and  reshipped,  at  the  costs  of  her  owners,  to  the 
port  of  destination,  upon  another  vessel    Id. 

STATUTES  CITED,  COMMENTED  ON,  AND  CONSTRUED. 

1830,  April  7.    Health  Act:  Removal  of  Nuisances.     City  of  PhUor 
ddphia  v.  Gratz  Land  Co,,  359. 
1833,  April  8.    Intestote  Law.    Moyer  omd  Wife  v.  Thamat^  426. 
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STATUTES  CITED,  COMMENTED  ON,  AND  CONSTRUED. 

1834,  February  24.  Executors  and  Administrators.  Duvctl^s  Appeal 
112. 

1834,  April  15.  County  Rates  and  Levies.  MiXUr  v.  Oorman  dk 
Preston,  309. 

1836,  June  13.  Roads,  Highways,  and  Bridges.  Sale  of  Seated  Land 
for  Taxes.     Schuylkill  County's  Appeal^  459. 

1844,  April  29.  Reduction  of  State  Debt,  &c.   AHhurs  v.  Smothers,  40. 

1846,  April  22.  Schools.  West  Chester  School  District  v.  Darlington^ 
157. 

1848,  April  11.    Married  Woman's  Act.    Rhoads  v.  Gordon,  277. 

1849,  February  27.  New  Castle  Township,  Schuylkill  Co.  MUler  v. 
Oorman,  309. 

1849,  April  11.  Protection  of  Miners,  Mechanics,  and  Labourers.  Vas- 
tine's  Appeal,  164. 

1851,  April  14.  "Widows'  Exemption.  Lyman's  Executors  t.  Byam 
and  Wife,  475. 

1851,  April  14.    Widows'  Exemption.    BasJcin's  Appeal,  65. 

1855,  April  21.  Consolidation  Act,  Supplement  Serrill  v.  City  of 
Philadelphia,  355. 

1855,  April  21.  Consolidation  Act,  Supplement.  Lipps  v.  City  of 
Philadelphia,  503. 

1855,  April  21.  Consolidation  Act,  Supplement  City  of  Philadel- 
phia V.  Dickson,  247. 

1856,  May  13.  Consolidation  Act,  Supplement.  Serrill  v.  City  oj 
Philadelphia,  355. 

1856,  April  22.  Streets  in  Borough  of  Pottsyille.  SchuylkiU  County's 
Appeal,  459. 

1856,  April  22.  Supplement  to  Act  regulating  Boroughs.  Schuyl- 
kill County's  Appeal,  459. 

1857,  April  23.  Roads  in  Bucks  County.  Road  in  Bensaiem  Tovmship, 
368. 

1858,  April  16.  Consolidation  Act,  Supplement.  SerriU  v.  City  of 
Philadelphia,  356. 

1859,  April  13.  Widows'  Exemption.  Lyman's  Administrators  ▼. 
Byam  and  Wife,  475. 

STATUTES  m  PARI  MATERIA,  CONSTRUCTION  OP. 
Taxes,  12. 

STATUTE  OP  FRAUDS. 
Surety,  2. 

STOPPAGE  IN  TRANSITU. 
Vendor  and  Vendee,  4. 

STREETS,  DAMAGES  FOR  OPENING. 
Corporations,  6,  7. 
Roads,  1,  2,  3,  4,  5,  7. 

SUBROGATION. 

Mortgage,  3,  4. 

SUBSCRIBING  WITNESS. 
Will,  4. 

SUPERVISOR. 

Taxes,  8,  9,  10,  11. 

SURPLUS  BOND. 
Action,  1. 
Taxes,  1,  2. 

SURRENDER. 

Landlord  and  Tenant,  1,  5. 
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SURVEY. 

Land,  1. 

SURETY. 

1.  One  loaned  money  to  another  upon  the  promised  security  of  a 
third  person,  taking  a  note  from  the  borrower,  payable  in  one  year, 
which,  three  days  after  the  year  expired,  was  signed  by  the  surety.  In 
an  action  by  the  lender  against  the  surety,  it  was  Heldj  that,  though  a 
moral  obligation  alone  was  insufficient  to  support  the  contract  of  surety- 
ship, yet  the  money  having  been  loaned  at  the  request  of  the  surety, 
the  consideration  tor  his  promise,  though  past,  was  continuing  and  valu- 
able, and  that  his  signature  to  the  note  was  a  completion  and  full  execu- 
tion of  the  promise  upon  that  consideration.    Paul  v.  Stackhouse^  302. 

2.  The  signature,  connected  with  the  original  transaction,  constituted 
one  entire  contract,  evidenced  by  the  note  in  writing,  which  was  sufficient 
to  take  it  out  of  the  Statute  of  Frauds  of  1855.    Id. 

TAXES. 

Action,  1. 
Schools,  1,  2. 

1.  An  action  may  be  maintained  in  the  name  of  a  county  treasurer, 
oblieee,  on  a  surplus  bond  given  on  the  purchase  of  land  for  taxes,  though 
the  mterest  of  the  equitable  owner  do  not  appear ;  and  it  is  error  to  quash 
the  writ,  if  unobjectionable  in  form,  service,  and  between  competent 
parties,  on  the  ground  that  the  interest  of  the  cestui  que  use  is  not  set  out 
in  the  pleading.     Crawford  v.  Stewart,  34. 

2.  The  legal  right  to  recover  on  a  surplus  bond  is  in  the  treasurer 
named  therein  as  obligee.  After  recovery,  the  court  will  ascertain  the 
rights  of  the  equitable  oHmers,  by  framing  an  issue  as  to  disputed  facts 
if  necessarv,  or  by  the  aid  of  an  auditor,  execution  on  the  judgment  being 
stayed  in  the  meantime.    Id, 

3.  Where  seated  lands  are  sold  for  taxes,  under  Act  of  29th  April  1844, 
the  owner  must  have  actual  notice  from  the  treasurer  of.  the  county 
where  the  lands  lie.  He  has  the  right  to  await  such  notice,  and  is  enti- 
tled to  one  year  thereafter  to  redeem.    Arthurs  v.  Smathers,  40. 

4.  Land  once  seated  and  occupied  bv  residence  and  cultivation  cannot 
be  assessed  and  sold  as  unseated,  where  the  dereliction  of  possession 
was  but  little  more  than  one  year ;  but  it  may  be  transferrea  from  the 
seated  to  the  unseated  list  without  notice  to  the  owner.     Id, 

5.  The  purchaser  of  land,  subject  as  unseated  to  a  tax  assessed  but 
not  paid,  may  defalk  against  his  bond  and  mortgage  given  for  the  pur- 
chase-money, either  the  amount  of  taxes  and  costs  paid  by  him  to  pre- 
vent a  tax  sale  of  the  land,  after  any  part  of  the  purchase-money  isdls 
due ;  or,  the  redemption-money,  if  a  sale  has  been  made  for  the  taxes 
and  other  purchase-mouey  falls  due  before  the  time  for  redemption  ex- 
pires,    (hoens  v.  Salter,  211. 

6.  If  he  fail  to  pay  the  tAxes  or  redeem,  and  he  or  his  vendee  buy  in 
the  outstanding  tax  title,  at  a  sum  exceeding  the  redemption-money,  he 
can  defalk  the  redemption-money  only,  and  must  lose  the  excess,    id, 

7.  Lands  assessed  to  the  owners  as  seated,  improved,  and  occupied  by 
tenants,  with  sufficient  personal  property  thereon  to  pay  the  taxes,  are 
not  in  any  such  sense  debtors  for  the  taxes,  as  are  unseated  lands ;  but 
the  road  taxes  assessed  upon  them  are  a  personal  charge  upon  the 
owner.     Miller  v.  Gorman  and  Preston,  309. 

8.  Under  sect.  33  of  the  general  law  of  April  15th  1834,  it  is  the  duty 
of  supervisors  to  give  parties  rated  with  taxes,  full  opportunity  to  work 
them  out,  before  proceeding  to  collect  them;  the  Act  27th  February 
1849,  relating  to  New  Castle  township,  Schuylkill  county,  does  not 
repeal  or  modify  the  Act  of  1834,  in  this  respect.    Id, 
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TAXES. 

9.  The  Act  of  1834  is  mandatory  and  must  be  substantially  obeyed, 
or  there  is  no  power  to  issue  a  warrant.  The  opportunity  to  work  oul 
the  taxes  is  a  condition  nreced^nt  to  collection  by  legal  process.  MiUer 
V.  Gorman  dh  Preston^  309. 

10.  Where  road  taxes  are  assessed  against  non-residents,  the  supervisor 
may  give  notice  by  advertisement;  but  he  is  bound  to  permit  the  tenants 
on  the  land  to  work  out  the  taxes  if  they  offer  to  do  it.    I(L 

11.  Though  an  ini  unction  to  restrain  proceedings  at  law  will  not  be 
granted,  where  the  plaintiff's  right  is  doubtful,  nor  where  he  has  an  ade- 

auate  remedy  at  law,  yet  where  no  notice  nor  opportunity  was  given  by 
le  supervisors  to  non-residents  to  work  out  their  road  taxes,  by  them- 
selves or  their  tenants,  an  injunction  will  be  granted  to  restrain  the  col- 
lection of  the  tax  by  suit.    id. 

12.  Where  by  Acts  of  Assembly  passed  in  1855  and  1856,  lands  within 
the  city  of  Philadelphia,  which  the  assessors  marked  "rural",  were 
made  taxable  with  only  two-thirds  the  rate  of  citrjr  taxes,  and  by  Act 
of  1858,  marsh  or  meadow  lands,  situate  in  Twenty-fourth  Ward,  paying 
beside  the  regular  city  taxes,  a  further  tax  for  keeping  up  and  repairing 
the  banks  on  said  lands  to  keep  out  the  floods,  were  made  liable  to  pay 
one-half  the  tax  levied  for  city  purposes ;  it  was  Hdd,  that  the  latter 
Act  repealed  the  former  as  to  marsh  lands  of  the  Twenty-fourth  Ward, 
and  that  they  were  not  entitled  to  the  exemption  in  both  Acts,  but  only 
to  the  one-half  exempted  by  the  Act  of  1858.  SerriU  v.  CUy  o/FhilO' 
ddphia,  355. 

13.  A  decedent  had  assigned  before  his  death  $10,000  worth  of  stock 
to  a  trustee,  in  trust  that  he  would  pay  the  assignor  the  income  for  life, 
and  after  his  death  pay  certain  sums  and  annuities  to  persons  named 
in  the  declaration  of  trust,  if  they  should  outlive  him,  and  the  remainder 
to  the  purposes  to  be  declared  in  his  will,  reserving  the  right  to  revoke 
all  the  trusts  therein  declared  for  other  persons,  but  died  without  such 
revocation:  Held, 

(1.)  That  the  sum  so  assigned  was  subject  to  the  collateral  inheritance 
tax. 

(2.)  That  the  executors  were  the  persons  from  whom  it  was  to  be  de- 
manded.    Wrighfs  Appeal,  607. 

TEAMSTER. 

MscHANic's  Lun,  L 

TENANT  AT  SUFFERANCE. 
Landlord  and  Tenant,  1. 

TERM  OF  COURT. 
CousT,  2,  3,  4. 

TIME. 

Bills  and  Notbs,  1. 

TITLE. 

EZIOUTION,  15. 

TREASURE  TROVE,  491. 

TRESPASS. 

1.  In  trespass  for  taking  and  carrying  away  personal  property  of  the 
plaintiffs,  which  had  been  sold  by  the  sheriff  as  the  propc^  of  another. 
It  is  not  material  whether  the  contract  funder  which  defendant  claimed 
that  the  property  taken  had  come  into  tne  possession  of  him  from  whom 
it  was  sold  by  the  sheriff)  was  made  by  one  or  both  of  the  plaintiff,  pro- 
vided tiie  persons  suing,  had  the  possession  or  the  immediate  right  cf 


Digitized  by 


Google 


INDEX.  671 

TRESPASS. 

po68e89ioD  at  the  time  the  alleged  trespass  was  committed.  An  executory 
contract  bj  one  of  two  owners  is  not  evidence  to  disprove  their  joint  title, 
nor  a  bar  to  their  joint  recovery.    Talmadgey.  Scadder^  617. 

2.  A  purchaser  at  sheriff's  sale  who  does  nothing  more  than  purchase, 
is  not  responsible  in  trespass,  even  though  the  seizure  and  sale  be  tortious. 
He  is  not  a  trespasser  by  relation.  So  also  when  the  sheriff  sells  and 
delivers  possession  to  the  purchaser.  The  remedy  in  such  case  is  detinue, 
replevin  in  the  detinet,  or  trover  after  a  demand  and  refusal.    Id, 

3.  Where  a  sheriff  sold  a  defendant's  interest  in  personal  property,  but 
made  no  actual  delivery  to  the  purchaser,  and  the  property  was  after* 
wards  taken  away  by  them  :  Hda^  that  there  was  no  such  necessary  con- 
structive connection  between  the  possession  of  the  sheriff  and  that  sub- 
sequently taken  by  the  purchasers,  as  would  warrant  the  court  below  in 
charging  the  jury  that  this  subsequent  removal  was  a  receiving  from  the 
sheriff,  for  which  they  were  not  liable  in  trespass  at  the  suit  of  the  actual 
owners  of  the  property.    Id. 

TROVER. 

Trespass,  2. 

TRUSTS,  RESULTING. 
Contract,  1. 

TRUST  FUND. 

Guardian,  2. 

TRUSTEES. 

Corporations,  10,  12. 
Partnirship,  10, 
Taxes,  13. 
Will,  1,  7. 

1.  A  testator  by  his  will  appointed  his  wife  executrix,  and  after  giving 
certain  real  estate  to  his  children,  devised  the  residue  to  trustees  in  trust, 
to  be  sold  at  public  or  private  sale,  the  proceeds  to  be  applied  to  the 

Sklent  of  debts  not  otherwise  providea  for,  and  the  surplus  to  be 
vided  among  his  children  or  their  issue. 

Edd^  that  notwithstanding  the  devise  to  trustees,  the  duty  of  paying 
the  debts  devolved  upon  the  executrix : 

That  the  directions  in  the  will  did  not  make  the  trustees  the  personal 
representatives  of  the  deceased,  but  substituted  a  sale  by  them  to  pay 
debts,  ^.,  for  a  sale  by  the  Orphans'  Court: 

That  it  was  not  a  misapplication  of  the  trust  fund  for  the  trustees  to 
place  a  portion  of  the  proceeds  of  the  residuary  estate  in  tiie  hands  of 
the  executrix,  and 

That  under  the  circumstances,  the  trustees  were  under  no  obligation  to 
see  to  the  application  of  the  money  paid  by  them  to  her  while  the  debts 
were  unpaid.    Duval's  Appeal,  112. 

2.  The  powers  given  in  the  will  to  the  trustees  to  sell,  include  a  power 
to  convey  to  the  executrix  to  enable  her  to  mortgage  the  property  oon- 
veyed,  in  order  to  raise  money  to  pay  the  debts.    la. 

3.  In  the  case  of  a  trust  to  sell  real  estate  and  apply  the  proceeds, 
though  continued  in  existence  for  sixteen  years,  the  allowance  of  five  per 
cent  commissions  and  one  per  cent,  brokerage,  would  be  unreasonable. 
Id, 

4.  The  compensation  allowed  to  trustees  b  determinable  by  no  fixed 
rule,  because  the  labour  and  skill  required  in  executing  the  trust  must 
vary  with  its  subject-matter.    Id. 

5.  Where  money  is  substituted  for  land,  after  a  sale  of  real  estate,  all 
interests,  subsequent  to  those  of  the  first  taker,  which  may  vest  on  the 
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TRUSTEES. 

happening  of  a  contingency,  require  protection,  and  to  that  end  the 
Orphans'  Court,  under  the  Act  of  24th  February  1834,  must  exact  security 
from  him.    Duval's  Appeal^  112. 

6.  Under  a  deed  conveying  certain  lots  to  trustees  "  for  the  use  of  the 
neighbourhood  in  general  for  an  English  Protestant  school,  and  for  no 
other  use  or  uses  whatsoever,"  the  trustees  are  the  proper  parties  to 
preserve  the  trust ;  and  it  was  error  to  award  to  the  City  ot  Philadelphia 
any  portion  of  the  fund,  because  a  portion  of  the  space  embraced  in  "  the 
neighbourhood  in  general''  had  been  afterwards  incorporated  within  the 
city  limits.     Siallman's  Appeal,  200. 

7.  The  trustee  of  a  sum  of  money  invested  by  a  testator  in  a  certain 
loan,  is  not  entitled  to  commissions  on  the  ftind  itself  where  the  invest- 
ment remained  unchanged  by  the  trustee,  but  only  for  the  interest  on  • 
the  loan  received  by  him.     McCauseland's  Appeal,  466. 

8.  Where  the  will,  creating  the  trust,  made  it  the  duty  of  the  trustee 
to  invest  the  surplus  of  unexpended  income,  the  trustee  will  be  surcharged 
with  interest  on  the  amount,  though  so  small  as  to  make  investment 
difficult.     Id, 

0.  A  trustee  cannot  claim  compensation  for  services  self-imposed,  and 
resulting  from  his  own  wrong.     Siearly's  Appeal^  525. 

10.  A  trustee  is  liable  for  interest  on  moneys  received  by  him,  and 
which  he  neither  invested  nor  paid  over  in  compliance  with  the  duties 
of  his  trust.    Id, 

UNSEATED  LAND. 

Taxes,  1,  2,  5,  6,  7. 

VAGUE  VERDICT. 
Land,  2. 

VENDOR  AND  VENDEE. 

Debtor  and  Creditor,  6. 

1.  A  vendor  of  land  has  a  lien  for  the  purchase-money  by  virtue  of 
his  title,  only  up  to  the  time  of  conveyance :  afterwards,  he  has  no  lien 
except  it  be  created  by  judgment  or  mortgage.  Stephms's  Executors' 
Ajmeal,  9. 

2.  Although  in  an  action  of  covenant  to  enforce  the  payment  of  pur- 
chase-money, the  plea  of  covenant  performed  absque  hoc,  Jbc.,  throws  upcoi 
the  plaintiff  the  burden  of  proving  performance  of  the  covenants  on  his 
part^  it  does  not  require  him  to  show  more  than  a  delivery  of  possession 
of  the  property  he  nad  agreed  to  sell,  and  does  not  put  his  title  in  issue. 
Hite  V,  Kier,  7'2. 

3.  An  outstanding  title  which  vnll  justify  a  vendee  in  withholding  the 
purchase-money  covenanted  for  by  him,  must  be  one  that  is  paramount 
to  that  of  the  plaintiff,  and  to  which  the  defenduit  would  be  bound  to 
surrender.    Id, 

4.  A  vendor  of  goods,  so  long  as  they  are  in  his  possession,  or  in  the 
custody  of  his  ^ents,  and  wmle  they  are  in  transit  from  him  to  the 
vendee,  has  the  right  to  refuse  or  countermand  the  final  delivery,  if  the 
vendee  be  in  failing  circumstances.     White  v,  Welsh,  396. 

5.  The  rejection  of  evidence  as  to  constructive  delivery  and  the  contract 
of  sale,  is  unimportant  where  the  goods  retained  had  not  been  removed 
after  the  sale,  but  continued  in  the  stores  and  custody  of  the  vendor, 
until  the  insolvency  of  the  vendees.  On  their  failure  the  vendors  had 
the  right  of  retention  for  unpaid  purchase-money,  where  no  rights  of 
third  persons  had  intervened.    Id. 

6.  **  A  sale"  is  a  contract  between  parties  to  pass  rights  of  property 
for  money  which  the  buyer  pays  or  promises  to  pay  to  the  seller  for  the 
thin^  bought  and  sold,  and  is  to  be  controlled  by  the  intention  of  the 
parties.     Sfuthmacher  v,  Harris's  Administrators,  491. 
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7.  A  party  purchased  at  an  administrator's  sale,  a  "  drill  machine'*' 
which,  unknown  to  all  parties,  contained  money  and  other  valuables 
secreted  there,  by  the  decedent.  Heldj  that  the  sale  passed  to  the  pur* 
chaser  the  right  to  the  machine  and  every  constituent  part  of  it,  but  not 
to  the  valuables  contiuned  in  it,  which  on  discovery  were  to  be  held  as 
treasure  trove  for  the  personal  representatives  of  the  deceased  owner. 
Huthmacher  v.  Harrises  Administrators,  491. 

VERDICT. 

Ejectment,  1. 

Land,  2. 

Mechanic's  Lien,  2. 

A  sealed  verdict  is  no  part  of  the  record,  and  does  not  become  so  by 
filing ;  the  finding  in  open  court  being  the  only  verdict  that  is  admitted 
of  record.    Bees,  Administrator  of  Ibwar,  v.  SHIU,  138. 

WAGES. 

Under  the  3d  section  of  the  Act  of  2d  April  1849,  the  claims  of 
miners,  mechanics,  and  labourers,  not  exceeding  $50  each,  are  entitled 
to  a  preference  over  execution-creditors,  where  uie  fund  for  distribution 
arises  from  the  sale  of  the  debtor's  personal  property.  Vasiijie^s  Appeal, 
164. 

WAIVER. 

Insurance,  2,  5. 

WAY. 

1.  To  warrant  a  decree  and  an  injunction  to  compel  a  landowner  to 
keep  open  a  way  over  his  premises  for  the  use  of  another,  the  complain- 
ant'is  right  should  be  clear  and  undoubted.  If  doubtful,  the  decree 
should  be  withheld  until  the  right  is  established  at  law.  King  v.  McCuUy, 
76. 

2.  Where  a  right  of  way  was  reserved  in  a  deed  executed  subsequent 
to  a  mortga^  of  the  lands  over  which  it  was  run,  the  right  is  held  sub- 
ject to  the  title  of  the  mortgagee,  and  a  sale  under  the  mortgage  destroys 
it,  together  with  the  deed  by  which  it  was  reserved  or  created.    Id, 

3.  A  right  of  way  by  necessity  through  an  alley  over  another's  land,  does 
not  exist  where  the  party  claiming  it  has  an  outlet  over  his  own  land. 
Ogden  v.  Orove,  487. 

WIDOW. 

Decedents'  Estates,  13, 14, 15, 16, 17, 18. 

WILL. 

Decedents'  Estates,  5. 

Taxes,  13. 

Trustees,  1,  2,  8. 

1.  A  testator  directed  by  will  an  equal  distribution  of  his  estate 
amone  his  children,  the  sums  of  money  advanced  to  each  first  being  de* 
ducted,  and  giving  absolute  discretion  to  ascertain  and  settle  the  charge 
against  each  according  to  his  books  and  papers,  to  his  wife,  who  charged 
one  of  his  daughters  with  the  value  of  a  house  and  lot  conveyed  by  him 
to  her  trustee  for  the  consideration  of  one  dollar,  though  no  books  or 
papers  were  produced  to  warrant  it    Eddy  by  the  court, 

That  the  charge  was  authorized,  as  within  the  absolute  discretion  given 
by  the  testator  to  his  wife,  whose  duty  it  was  to  act  upon  evidence,  and 
that  there  was  nothine  in  the  subject-matter  or  in  the  form  of  the  advance- 
ment in  conflict  with  the  presumption  that  the  charge  was  correctly 
ascertained  and  settled. 

That  the  deed  in  the  name  of  the  daughter,  though  it  was  not  money 
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and  was  for  life  only,  with  remainder  to  her  children,  was  an  advance- 
ment, and  not  a  dft 

That  the  distribution  made,  by  dividing  the  estimated  residue  into  the 
required  number  of  shares,  and  apportioning  the  sum  of  money  in  hand 
to  those  who  had  received  least,  until  the  shares  were  ec|ualized,  rejecting 
as  part  of  the  residue  of  the  estate,  the  excess  above  his  share  advanced 
to  one  of  the  children,  accorded  with  the  intention  of  the  testator,  though 
it  did  not  produce  absolute  equality  in  the  distribution  of  the  estate. 
Wagner^a  Appeal,  122. 

2.  The  proof  of  a  will  consists  of  evidence  of  its  authentication  in  due 
form  of  law,  and  of  its  beinz  the  voluntary  testamentary  disposition  of 
a  sound  mind.  Whether  it  be  duly  authenticated,  is  a  question  of  law 
for  the  court ;  whether  it  was  the  product  of  a  sound  mind,  is  exclusively 
for  the  jury.    Bees^  AdministrcUor  of  Ihuxir  v.  StUU,  138. 

3.  The  issue  being  as  to  the  validity  of  a  codicil,  the  paper  itself 
would  have  been  properly  laid  before  the  jury,  without  any  proof  of  its 
execution,  not  as  evidence,  but  to  enable  Uie  jury  to  see  wnat  they  were 
to  try ;  admitting  it  in  evidence  was  only  decidwg  that  there  was  suffi- 
cient preliminary  proof  to  warrant  a  submission  to  the  jwrj  to  find 
whether  the  fact  was  established  that  the  testator  affixed  ms  signature. 
Id. 

4.  Of  three  subscribing  witnesses  to  a  codicil,  one  proved  unqualifiedly 
the  signature  and  mentfu  capacity  of  the  testator ;  the  second  testified 
that  the  testator  wrote  his  name,  unassisted,  except  as  to  the  last  two 
letters  (bis  hand  being  held  or  guided  in  forming  them),  but  denied  that 
at  the  time  of  such  execution  he  was  possessed  of  mental  capacity: 
HMy  that  the  fact  of  execution  was  sufficiently  proved  by  two  witnesses, 
and  that  it  was  therefore  proper  to  submit  the  codicil  to  the  jury,  and  that 
there  was  no  duty  incumbent  on  the  plaintiff  to  call  the  third  subscribing 
witness.    Id, 

5.  The  due  execution  of  the  codicil  being  proved,  the  burden «of  dis- 
proving it,  and  showing  that  a  paper,  the  contents  of  which  were  unknown 
to  the  testator,  was  imposed  on  him,  rests  on  the  defendant.    Id, 

6.  A  testator  devisea  certain  real  estate  to  one,  his  heirs  and  assies 
for  ever,  if  he  should  die  leaving  lawful  issue,  but  if  he  should  die  with- 
out such  issue,  for  life  only,  and  then  over,  as  provided  in  the  will. 
Held,  that  the  words  of  the  devise  imported  an  indefinite  failure  of  issue, 
and  that  the  devisee  took  an  estate  tail.     Wynn  v.  Story,  166. 

7.  A  testator  who  died  in  1848,  had  devised  to  each  of  his  five  child- 
ren a  house  and  lot,  and  gave  to  another,  bom  about  the  date  of  the  will, 
a  legacy  of  $3000,  and  appointed  his  widow  trustee  during  her  natural 
life,  to  collect  the  rents,  issues,  and  profits  of  the  rest,  residue,  and  re- 
mainder of  his  real  estate,  as  also  of  toe  property  devised  to  his  children 
before  they  came  of  age,  and  apply  the  same  to  the  payment  of  interest 
or  encumbrances  on  every  part  of  his  real  estate,  support  the  widow 
during  life,  maintain  and  educate  the  children  durine  their  minority, 
and  apply  the  residue,  if  any,  to  paying  the  principal  of  the  said  encum- 
brances. The  widow  acted  as  trustee  until  1850,  when  she  married  and 
removed  from  the  state.  Another  trustee  was  appointed  in  her  stead 
by  the  Orphans'  Court  in  1851.  In  1856  the  widow  of  testator  died, 
whereupon  one  of  the  children  brought  suit  agniast  the  new  trustee  for 
his  share  of  the  income  of  the  property  which  accrued  after  her  death. 
Hdd, 

(1.)  That  the  trust  created  by  the  will  terminated  at  the  death  of  the 
widow  of  testator. 

(2.)  That  the  will  contemplated  a  division  of  the  property  among  the 
devisees  at  her  death,  at  which  time  each  devisee  was  to  become  the 
exclusive  owner  of  the  property  given  to  him  or  her  under  it,  and  that 
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oonseqaently  the  plaintiff  was  entitled  to  no  part  of  the  income  arising 
from  ttie  property  given  to  the  children  who  were  minors  when  that  event 
occurred.     Vassey  v.  Smith,  225. 

8.  A  testatrix  by  will  divided  the  residue  of  her  estate  into  equal  parts, 
^vin^  one-half  to  her  sister  **  absolutely  so  that  she  may  displose  of  the 
same  by  will  or  otherwise  as  fully  and  amply  as  if  the  same  now  belonged 
to  her,  and  the  other  half  to  the  same  sister,  to  receive  the  income 
thereof  during  her  natural  life,  and  after  her  death  to  trustees  to  pay 
the  income  to  her  nephews  in  equal  shares,  and  in  case  of  the  death  oi 
either  of  them,  to  pay  his  share  of  the  income  to  his  children,  and  if  he 
should  die  without  children,  to  the  surviving  nephew  for  life.  Held,  that 
the  devisee  took  an  absolute  fee  simple  interest  in  the  first  half,  and  a 
life  estate  in  the  other : 

That  after  her  death,  the  surviving  nephew,  the  other  having  died  child- 
less, took  a  life  estate  in  the  second  half,  the  fee  of  which  ctescended  to 
the  heirs  at  law  of  testatrix.    Brown's  EsiaUf  289. 

9.  The  rule  which  sacrifices  the  former  of  several  contradictory  clauses 
in  a  testament,  is  never  applied  but  on  the  failure  of  every  attempt  to 
give  the  whole  vrill  such  a  construction  as  renders  every  part  of  it  effect- 
ive ;  the  will  is  to  be  construed  as  a  whole,  and  one  part  is  not  to  be 
treated  as  repugnant  to  another,  if  it  be  possible  for  both  to  stand. 
Mutter's  JSsiaie,  314. 

10.  In  the  attainment  of  this  object,  the  local  order  of  the  limitations 
is  to  be  disregarded,  if  it  be  possible  by  transposing  them  to  deduce  a 
consistent  disposition  from  the  entire  will.    Id, 

11.  A  testator,  in  the  first  testamentary  disposition  of  his  estate,  gave 
to  his  wife,  with  the  exception  of  one  bequest,  all  he  possessed  of  every 
description,  and  afterwaras  settled  another  disposition  of  it,  in  the 
contingency  that  be  should  survive  his  wife,  by  which  he  gave  her  the 
use  of  her  estate  for  life,  and  in  fee  to  will  at  her  death,  subject  to  the 
payment  of  four  certain  legacies  at  her  death.  Held,  that  she  took  a  fee 
m  the  whole  estate,  subject  to  the  payment  of  the  legacies  at  her  death, 
the  interest  of  which  was  adjudged  to  her  for  life ;  and,  that  the  legatees 
living  at  the  death  of  the  testator.    Id, 

12.  A  devise  in  fee  of  real  estate  to  the  widow  of  the  testator,  passes 
it  out  of  the  line  of  his  descent  entirely,  because  she  is  not  of  his  olood, 
and  because,  taking  the  devise  in  lieu  of  dower,  she  becomes  a  purchaser. 
Where,  therefore,  land  so  devised,  was  by  the  widow  devised  in  fee  to 
her  children,  who  died  intestate  and  without  issue,  it  descended  from  them 
to  their  next  collateral  relatives  on  their  mother's  side,  to  the  exclusion 
of  the  next  collateral  relatives  on  the  father's  side,  and  was  improperly 
included  in  a  bill  for  partition,  in  which  the  collaterals  on  both  sides  were 
parties.     Walker  v.  Ihmshee,  430. 

13.  A  devise  of  real  estate  to  testator's  *'son  and  the  heirs  of  his  body, 
lawfully  to  be  begotten,  and  for  default  of  such  issue,  then  I  give  and 
devise  the  same  unto  my  two  daughters  and  the  heirs  of  their  respective 
bodies,  lawfully  to  be  begotten,  to  have,  hold,  and  enjoy  the  rents,  issues, 
and  profits  thereof  in  equal  portions ;  and  in  default  of  issue  in  either  of 
them,  then  to  such  survivor  and  the  heirs  of  her  body,  lawfully  t^  be 
beeotten ;  and  on  default  of  such  issue,  remainder  to  mj  right  heirs 
and  the  right  heirs  of  my  wife,  as  tenants  in  common,"  is  a  devise  to 
the  three  children  in  tau,  with  cross-remainders  in  tail,  with  a  vested 
remainder  to  his  right  heirs  and  the  right  heirs  of  his  wife,  as  tenants  in 
common.     Id, 

14.  In  such  case,  the  words  "  right  heirs"  were  held  to  mean  not  testa- 
tor's children,  but  the  next  of  kin  to  himself  and  to  his  wife,  in  whom 
this  remainder  vested  at  the  death  of  the  testator,  to  be  divided  in  equal 
shares  per  capita,  and  that  therefore  the  decree  of  the  judge  at  rf  isi 
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Prius,  dismissing  the  bill  of  one  of  the  collateral  heirs  on  the  mother's 
side,  in  which  a  partition  of  the  real  estate  so  devised  was  prajed  for, 
was  improperly  made.    Walker  v.  Vunshee,  430. 

WRITS. 

Action,  2. 
Ejectment,  1. 
Practice,  2. 
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